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PREFACE. 

The  principal  object  of  tkis  work  is,  to  aid  the  junior 
members  of  the  profession,  in  a  branch  of  practice  of  daily 
occurrence.  It  was  thought  that,  to  supply  the  place  of 
experience  to  this  most  interesting  portion  of  the  bar,  and 
prepare  them  with  ready  materials  for  almost  every  emer- 
gency, by  collecting,  arranging,  and  exempli^png  the 
rules  regulating  new  trials,  an  acceptable  service  would  be 
rendered  to  th«  profession. 

It  is  a  singular  fact,  that  while  other  legal  topics,  of 
much  less  interest  to  the  practitioner,  are  exhausted  by 
elaborate  treaties  and  digests,  without  end,  the  subject  of 
new  trials,  so  intimately  connected  with  the  progress  of 
.the  great  mass*  of  causes,  should  have  been  in  a  great 
measure  overlooked.  The  only  attempt^  devoted  profess- 
edly to  this  subject,  that  have  met  the  author's  eye,  are, 
Grant's  "  Sunmiary,"  and  Morgan's  "  Essay  ;'l  the  former, 
a  mere  syllabus,  intermingling  brief  discussions  with 
occasional  examples,  confined  to  a  few  rules,  and  to  the 
leading  cases  in  England  ;  the  latter;  a  mass  of  precedents 
without  arrangement,  set  out  in  extenso,  as  found  in  the 
reports. 

These  works,  together  with  the  digests  on  this  title  of 
practice,  have  been  carefully  examined,  but  without  refer- 
ence. The  examples,  being  common  property,  are  taken 
directly  from  the  reports  into  this  work,  after  having  con- 
densed the  narratives,  and,  in  many  instances,  abbreviated 
the  decisions,  that  nothing  extraneous  might  appear,  to 
embarrass  or  confound  the  illustration. 

One  great  object  of  the  work,  throughout,  has  been  sim- 
plicity.   With  this  .view,  such  rules,  only,  as  have  been 
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definitely  marked  with  a  sufficiently  palpable  line  of  dis- 
crimination, have  been  introduced,  carefully  avoiding 
subtle  distinctions,  the  bane  of  all  elementary  works.  For 
a  similar  reason,  exceptions  have  not  been  multiplied,  nor 
any  notice  taken  of  obscure  decisions,  nor  of  the  dicta,  nor 
obiter  opinions  of  judges,  however  eminent,  nor  of  their 
excursive  flights  of  speculation  upon  ideal  cases.  However 
these  things  might  have  amused  by  their  novelty,  or  sup- 
plied materials  for  plausible  argument,  it  was  believed  they 
could  contribute  nothing  of  real  value  to  the  profession. 

Following  out  the  idea  of  simplicity,  the  plan  most 
likely  to  accomjXish  it,  appeared  to  be,  to  take  up  the 
causes  for  new  trials  in  the  natural  order  in  which  they 
arise  previous  to,  upon  and  after,  the  first  trial ;  and  in 
order  to  illustrate  each,  to  state  the  rule,  to  adduce  leading 
cases  as  examples,  from  the  English  courts,  and  courts  of 
highest  character  in  this  country,  in  a  condensed  form,  and 
to  superadd  parallel  cases,  in  the  same,  or  in  other  courts, 
by  way  of  reference, — not  merqjy  to  illustrate  the  rule, 
but  to  supply  the  practitioner  with  such  a  profusion  of 
materials,  such  an  imposing  mass  of  authority,  as  might 
repel  every  doubt,  and  carry  conviction  into  the  breasts  of 
the  judges. 

Although  the  work  has  been  executed  with  special 
reference  to  the  state  of  New- York,  it  is  hoped  it  may  be 
found  of  general  utility.  The  rules  it  professes  to  illus- 
.trate,  the  reasons  of  those  rules,  and  examples  adduced, 
acknowledge  no  locality.  They  are  not  to  be  circum- 
scribed within  territorial  Kmits ;  but  were  selected  without 
discrimination  or  preference  as  to  country.  The  object 
was,  to  collect  decisions,  combining  clear  argument  with 
high  authority,  around  every  succeeding  rule.  Where 
both  could  not  be  found  uniting,  and  intelligent  opinions 
have  appeared  in  the  reports  of  courts  comparatively 
obscure,  they  have  not  for.that  reason  been  overlooked. 
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It  will  be  perceived  that,  in  some  instances,  the  same 
cases  are  introduced  more  than  once.  In  a  great  propor- 
tion  of  them,  more  than  one  point,  and  in  many  instances, 
several  are  adjudicated.  When  re-introduced,  they  iUus^ 
trate,  in  each  instance,  a  distinct  principle,  and  arc  noticed 
in  relation  to  that  principle  alone,  referring  for  the  general 
narrative  of  the  case,  to  its  firs^  introduction. 

It  may  be  thought,  the  author  ought  to  have  pledged  his 
own  opinions  in  doubtful  cases,  or  at  least  have  attempted 
to  reconcile  apparently  conflicting  decisions.  This  has 
been  studiously  avoided,  from  a  conviction  that  little  is  to 
be  gained  to  the  profession  by  the  opinions  of  a  writir, 
where  the  judged'  disagree ;  and  that  he  best  discharges 
his  duty  to  the  profession,  by  confining  himself  to  well 
establi^ed  rules.  It  might  be  gratifying  to  the  writer,  it 
is  true,  to  indulge  in  metaphysical  discussions,  upon  ab- 
stract principles  of  doubtful  operation ;  but  it  is  an  indul- 
gence at  the  expense  of  the  understanding  of  his  reader,  a 
mere  parade  of  words  without  power,  an  arrogant  attempt 
to  cut,  instead  of  untwisting,  the  nodus  judice  dignus. 
In  the  presence  of  the  great  oracles  of  the  law,  giving  out 
their  contradictory  or  ambiguous  responses,  a  writer  pro- 
bably best  consults  his  own  reputation,  by  silence  and  sub- 
mission. 

The  work,  it  is  to  be  feared,  abounds  with  defects.  An 
original  production,  comparatively  free  from  blemish, 
would  have  required  an  uninterrupted  devotion  to  the  sub- 
ject, altogether  incompatible  with  the  active  duties  of  an 
arduous  profession.  This,  however,  is  not  the  only  reason. 
The  subject  itself  is  of  unbounded  extent.  It  travels  into 
the  undiscovered  bourne  of  judicial  discretion,  whose  extent 
is  as  undefinable,  as  the  principles  by  which  it  professes  to 
be  governed  are  immutable.  As  &r  as  judicial  decisions, 
in  given  cases,  have  been  adjudicated,  so  far  it  is  reasonably 
to  be  expected  a  work  of  this  kind  ought  to  classify  them 
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under  their  appropriate  rules.  Beyond  this,  it  is  the  terra 
incognita  of  the  profession,  where  the  judge  may  answer 
every  question  as  he  of  Byzantium  did  the  spirited  interro- 
gation of  the  young  advocate,  '^  what  have  the  laws  ordered 
in  such  a  case  ?"  "  What  I  please,"  was  the  laconic  reply. 
To  aid  in  guiding  and  limiting  this  discretion,  is  all  the 
ensuing  work  contemplates^  and  upon  this,  its  sole  pre- 
tensions to  merit,  if  it  have  any,  entirely  rest.  To  what 
extent  it  ought  to  be  appreciated,  will  appear  by  reflecting 
that  whatever,  in  the  administration  of  justice,  is  surren- 
dered to  judicial  discretion,  is  conceded  to  be  without  law. 
j&sid  what  is  the  substitute  ?  Let  Lord  Camden  answer. 
^'  The  discretion  of  a  judge  is  the  law  of  tyrants ;  it  is 
always  unknown ;  it  is  different  in  different  men ;  it  is 
casual,  and  depends  upon  constitution,  temper,  passion. 
In  the  best,  it  is  oftentimes  caprice;  in  the  worst,  it  is 
every  vice,  folly,  and  passion  to  which  human  nature  is 
liable." 
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when  want  of  skill,  care,  or  attention,  cannot  be  justly  im- 
puted, and  injustice  has  been  done,  a  new  trial  will  be 
granted,  1$8 
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the  surprise  must  be  such  as  care  and  prudence  could  not 
proride  against.  The  slightest  negligence  will  defeat  the 
application,  or  occasion  the  imposition  of  rigorous  terms,    174 

4.  When,  in  the  progress  of  the  trial  the  cause  suffers  injustice, 
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will  be  extended  by  granting  a  new  trial,       .  .  180 

5.  But  the  court  will  not  relieye  the  party  from  the  consequences 

of  mere  ignorance,  inadyertence  or  neglect,  by  granting  a 
new  trial,     ,     .      .     .  •  •  187 

6.  If  eyidence  be  not  objected  to  when  offered,  it  will  be  con- 

sidered as  waiyed,  and  cannot  sustain  a  motion  for  a  new 
trial,  under  the  pretext  of  surprise  or  mistake,  199 
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N£W  TBIAIiS  OCCASIONED  BY  THE  WITNESSES. 

1.  The  non-attendance  of  a  material  witness,  or  the  absence  of 

a  material  piece  of  testimony,  contrary  to  reasonable  ex- 
pectation, and  satisfactorily  accounted  for,  will  induce  the 
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witnesses,  haye  been  held  grounds  for  granting  or  refu- 
sing a  new  trial,  according  to  the  circumstances  of  the 
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3.  Neither  a  direct  impeachment  of  the  yeracity  of  the  wit- 
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that  the  false  testimony  occasioned  a  surprise  upon  the 
party,  will  be  sufficient  cause  to  set  aside  a  yerdict  and 
grant  a  new  trial,  .....         221 

4.  Intimately  connected  with  the  preceding  rule  is  this,  that  a 
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new  tf ml  will  not  be  gnmtedi  to  furnish  an  opportunity  to 
inpeacli  a  witness,  upon  a  subsequent  dkac^vexy  of  his  in- 
teiest  or  turpitude,  or  general  bad  ohaiacter,  .  «         228 
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1.  If  the  judge  at  the  trial  decide  to  admit  illegal  testimony  on 
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CHAPTER  IX. 
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has  mWed  the  jury,  and  injustice  follows,  the  rerdict  will 
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NE  W    TRIALS. 


INTRODUCTION. 

A  TRIAL  is  the  examination  of  an  issue  in  fiurt,  and 
taken  in  its  largest  acceptation  at  common  law,  embraces 
an  examination  of  the  facts  by  the  record,  by  attaint,  by 
certificate,  by  witnesses,  by  wager  of  battel,  by  wager  of  law, 
and  by  jury.(l)  A  new  trial  is  a  re-examination  of  the 
issue,  and  has  not  only  reference,  as  the  terms  import,  to  a 
previous  trial,  but  to  the  last  of  the  above  enumerated  kinds, 
that  by  jury ;  for  it  is  believed  few  instances,  if  any,''can 
be  adduced  of  a  re-examination  of  the  issue  directed  by  any 
other  mode  of  trial.  The  superiority  of  the  trial  by  jury 
recommends  itself  so  forcibly  to  every  reflecting  mind,  as 
to  preclude  all  argument.  Although  derived  from  a  bar- 
barous age,  it  has  been,  and  continues  to  be,  the  boast  o{ 
modem  nations,  most  distinguished  for  intelligence  and 
refinement.  It  is  a  subject  of  such  universal  interest,  as 
not  only  to  be  incorporated  with  the  jurisprudence  of  most 
of  the  nations  of  Europe,  and  of  these  United  States,  but  to 
be  defined  with  unusual  precision,  and  guarded  by  every 
precaution  that  the  collected  wisdom  of  ages,  embodied  in 
l^islative  enactments,  can  provide  for  its  durability  and 
perfection. 

Trials  by  jury  m  civil  cases  at  common  law,  are  of  two 
kinds,  extraordinary  and  ordinary.    To  4he  former  be- 


(1)  3  Blacks.  Com.  330. 
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long  the  inquest  of  the  grand  assize,  and  of  attaint,  the 
latter  of  which,  in  England,(l)  and  both  of  which,  in  the 
state  of  New- York,  have  been  abolished  ;  so  that  with  us, 
the  ordinary  trial  by  jury,  that  by  referees,  being  so  nearly 
allied  to  it,  as  to  require  no  separate  consideration,  alone 
reniains.(2) 

When,  in  what  court  in  particular,  and  for  what  causes 
new  trials  originated,  are  subjects  involved  in  impenetrable 
obscurity  by  the  lapse  of  ages.  It  would  appear,  that  as 
early  as  1351,  a  venire  de  novo  was  directed  for  the  mis- 
behaviour of  the  jury.  A  second  instance  is  found  in  the 
year  books  about  1410,  occasioned  by  the  misconduct 
of  the  prevailing  party  in  tampering  with  the  jury.(3) 
During  a  period  of  about  260  years  that  succeeded,  scarcdy 
a  vestige  of  the  practice  of  the  court  respecting  new  trials 
remains.  Lord  Haidwicke,  in  the  Queen  v.  Bewdleyf{4) 
in  accounting  for  this  silence,  says,  "  One  reason  why  we 
do  iKit  find  this  practice  more  ancient  may  be,  that  there 
are  no  old  reports  of  motions."  Be  that  as  it  may,  it  is 
certain,  that  down  to  1698,  whatever  was  alleged  as  cause 
for  a  new  trial,  must  have  appeared  of  recoid»(6)  The 
first  inroad  upon  this  practice  was  made  by  the  common 
pleas,  upon  certificate  of  the  judge  that  the  verdict  passed 
against  his  opinion,  as  appears  firom  Slade'a  case,(6)  in 
which  Bftcon^  J.,  stated,  that  judgment  had  been  arrested 
in  the  common  pleas  on  such  certificates.  And  RoUe,  X, 
held,  the  judgment  ought  not  to  be  stayed,  though  it  had 
been  done  in  the  common  pleas.  Up  to  Slade's  case  in 
1648,  it  would  appear  that  in  the  king's  bench  no  attenqpl 
had  ever  been  made  to  stay  a  judgment,  or  direct  a  venire 
de  novo,  except  for  matter  of  record,  and  consequently, 
until  then,  new  trials  upon  erroneous  verdicts,  or  for  any 


(1)  6  Qeo.  IV.  3  Chitty's  Blacks.  357,  in  notis. 

(2)  2  R.  S.  409,  410.  (3)  3  Blacki.  Com.  388. 
(4)  1  P.  Wms.  213.       (5)  Cio.  Eliz.  616.       (6)  Style,  138. 
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oiher  cause  than  gross  misbdiaTiour  of  jwors,  or  of  Ibe 
jwrties^  was  a  Aing  tiiiknown.(l)  It  is  conceded,  ibttL  the 
int  cause  in  which  a  new  trial  is  reported  to  hs^e 
granted  on  the  merits  is,  Wood  ▼.  Qunston  in  1666, 
a  trial  at  bar,  in  a  case  of  dander,  and  on  tfie  gfoond  of 
eaoesstre  daniagee.(2)  All  the  sabsequeot  deeisimis,  whens 
the  judges  ha^e  taken  occasion  to  refer  to  the  origin  of 
aew  trade  fer  erroneous  yeidiets,  point  to  this  oi0e.(3) 
flfaortly  before  flus,  in  the  case  of  Slade,  iisUs,  J^  had  ob- 
aerved,  ibat  though  it  had  been  done  in  the  common  {deaa^ 
iftwasteo  arbitrary  for  them  (in  K.  B.)  to  do  it.  And  ht 
adds,  ^  jaa  may  ha-ve  your  attaint  against  Ae  jury,  and 
them  is  no  other  remedy  in  law  for  you ;  but  it  were  good 
to  advise  the  party  to  suffer  a  new  trial  finr  better  satisiuv 
tion." 

Bat  a  precedent  havmg  once  been  established,  tfie  rigid 
piractice  of  the  court  suddenly  gave  way.  Tlni  mUcf 
which  had  been  hitherto  regarded  as  imreasonafaie  to  ask, 
mod  too  arbitrary  to  grant,  became  a  &vourite  widi  the 
judges,  and  a  system  of  judicial  decision  gradually  fcllowed, 
built  up  upon  liberal  and  enlightened  principles,  greatly 
lending  to  the  advancement  of  justice.(4) 

Piior  to  this,  the  party  suffering  injustice  by  a  vmUct, 
might  resort  to  his  writ  of  attaint,  founded  upon- an  allega- 
tion of  perjury  in  the  jury,  having  £Muid  against  Imw  at 
evidence — a  remedy  given  against  the  rec(^nitors  of  assize 
alone  in  the  first  instance,  but  extended  sabsequcmly  by 
various  enactments  to  other  inqueets.  It  consisted  in  trying 
&e  jinry  who  lendeivd  the  alleged  enroneous  vaidict,  by  ana- 
dier  jury  of  dottUe  tfaeir  number,  whose  verdict,  if  it  ftlsified 
die  former,  was  followed  by  in&my,  fine,  impriaonnient, 


(1)  3  Blacks.  Com.  388.    8  8tr.9|^    U  KkWlllS. 

(2)  Style,  466. 

(3)  Vide  10  Mod.  202.    2  Salk.  648.    1  Str.  392.    1  Barr.  394. 

(4)  2  Term.  Rep.  119. 
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£>rfeitare  of  goods,  with  other  severe  penalties,  afibiding  at 
the  best,  a  barbarous  and  ineffectual  renied7.(l)  In  cases 
not  provided  for  by  attaint,  the  complainant  was  compelled 
to  resort  to  equity,  where  a  new  trial  was  directed,  under 
the  penalty  of  a  perpetual  injunction  if  the  adverse  party 
riiould  refuse ;  an  expensive,  cumbrous,  and  awkward 
expedient.  But  when  the  courts  of  law  b^;an  to  interfere, 
and  the  practice  of  new  trials  acquired  consistence  and  fiir 
ciUty,  the  writ  of  attaint  fell  instantly  into  disuse,  and  courts 
of  equity  became  gradually  less  frequented.  What  bestowed 
additional  value  upon  this  amehoration  of  the  practice  was, 
the  multiplicity  and  intricacy  of  causes,  originating  in  the 
extension  of  commerce,  and  its  necessary  consequences, 
luxury  and  refinement. 

It  is  evident  then,  that  new  trials  originated,  not  in  any 
overweening  anxiety  of  the  courts  to  monopolize  power, 
or  extend  a  jurisdiction  to  which  they  had  no  claim.  On 
the  contrary,  they  resisted  the  change,  until  they  were 
driven  firom  their  position  by  the  accumulated  force  of  pub- 
lic opinion,  relative  to  an  evil  for  which  neither  the  law 
nor  i»actice  of  the  courts  had  provided  any  remedy.  Un- 
der the  changed  aspect  of  society,  had  the  trial  by  jury  con- 
tinued, without  a  competent  power  to  correct  its  errcmeous 
lesullB,  it  must  have  proved  a  source  of  intolerable  mischief. 
To  use  the  language  of  Lord  Mansfield,  in  BrightY,  Eyfiouj 
^^  Trials  by  jury  in  civil  causes  could  not  subsist  now, 
without  power  somewhere  to  grant  new  trials.  If  an  erro- 
neous judgment  be  given  in  point  of  law,  there  are  many 
ways  to  review  and  set  it  right.  Where  a  court  judges  of 
fikct  upon  depositions  in  writing,  their  sentence  or  decree 
may,  in  many  ways,  be  reviewed  and  set  right  But  a  ge- 
neral verdict  can  only  be  set  right  by  a  new  trial,  which 
is  no  nK>re  than  having  the  cause  more  deUberately  con- 
sidered by  another  jury :  when  there  is  a  reasonable  doubt, 

(1)  3  Blacks.  Com.  403. 
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or  peifaapB  a  certainty,  that  justice  has  not  been  done.  The 
writ  of  attaint  is  now  a  mere  sound  in  every  case ;  in  many 
it  does  not  pretend  to  be  a  remedy.(l)  There  are  number- 
less causes  of  fidse  verdicts,  without  corruption  or  bad  in* 
tention  of  the  jurors.  They  may  have  heard  too  much  of 
the  matter  before  the  trial,  and  imbibed  prejudices  without 
knowing  it.  The  cause  may  be  intricate,  the  examination 
may  be  so  long  as  to  distract  and  confound  their  attention. 
Most  general  verdicts  include  legal  consequences  as  well 
as  propositions  of  fitct :  in  drawing  these  consequences  the 
jury  may  mistake,  and  infer  directly  contrary  to  law.  The 
parties  may  be  surprised  by  a  case  falsely  made  at  the  trial, 
which  they  had  no  reason  to  expect,  and  therefore  could 
not  come  prepared  to  answer.  K  unjust  verdicts  obtained 
under  these  and  a  thousand  like  circumstances,  were  to  be 
conclusive  for  ever,  the  determination  of  civil  property,  in 
this  method  of  trial,  would  be  very  precarious  and  unsatis- 
fiM^ry.  It  is  absolutely  necessary  to  justice  that  there 
should;  upon  many  occasions,  be  opportunities  of  reoon- 
aidering  the  cause  by  a  new  trial.''(2} 

Of  the  acquisitions  to  justice  occasioned  by  an  impartial 
and  enlightened  use  of  the  power  of  granting  new  trials, 
tben  ean  be  no  doubt.  Its  utility  is  not  to  be  measured  by 
necessity  alone,  but  by  its  beneficial  results,  contrasted  with 
the  evils,  which,  but  for  this,  the  system  of  trial  by  jury 
must  have  entailed.  .  To  borrow  the  classical  language  of 
Sir  William  Blackstone,  ''If  every  verdict  was  final  in  the 
first  instance,  it  would  tend  to  destroy  this  valuable  method 
of  trial,  and  would  drive  away  all  causes  of  consequence  to 
bedecided  according  to  the  forms  of  the  imperial  law,  upon 
depositions  in  writing,  which  might  be  reviewed  in  a  course 
of  appeal.  Causes  of  great  importance,  titles  to  land,  and 
large  questions  of  commercial  property,  come  often  to  be 


(1)  Since  abolished ;  9upra  p.  2.  (2)  1  Burr.  394. 
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tried  by  a  jary,  merely  upon  the  general  iserue,  where  ths 
fiu3t8  are  complicated  and  intricate,  the  evidenoe  of  gieait 
length  and  variety,  and  sometimes  contradicting  each  olheri 
and  where  die  nature  of  the  dispute  very  frequently  kitro<- 
duces  nice  questions  and  subtleties  of  law.  Either  party 
may  be  surprised  by  a  piece  of  evidence,  which  (had  be 
imown  of  its  production)  he  could  have  explained  or  an*^ 
swered ;  or  may  be  puzzled  by  a  legal  doubt,  which  a  little 
recollection  would  have  solved.  In  the  hurry  of  a  trial,  Htm 
ablest  judge  may  mistake  the  law,  and  misdirect  the  jury; 
he  may  not  be  able  so  to  state  and  arrange  the  evidence,  as 
to  lay  it  clearly  before  them,  nor  to  take  off  the  artful  ii»- 
pressions  which  have  been  made  on  their  minds  by  learned 
and  experienced  advocates.  The  jury  are  to  gire  their 
opinion  instanter,  that  is,  before  they  separate,  eat  or  drink; 
tod,  under  these  circumstances,  the  most  intelligent  and 
best  intentioned  men  may  bring  in  a  verdict,  which  they 
themselves,  upon  cool  deliberation,  would  wish  to  revem. 
Next  to  doing  right,  the  great  object  in  the  adminirtration 
of  public  justice  should  be  to  give  public  satisfaction.  If 
the  verdict  be  liable  to  many  objections  and  doubts  in  the 
opinion  of  his  counsel,  or  even  in  the  opinion  of  bystuideni 
no  party  would  go  away  satisfied,  unless  be  had  a  prospect 
of  reviewing  it.  Such  doubts  would,  with  him,  be  decisive. 
He  would  arraign  the  determination  ns  manifestiy  unjuft; 
and  abhor  a  tribunal  which  he  imagined  had  done  him  an 
injury  without  a  possibility  of  redre6s."(l) 

It  followed,  as  a  necessary  consequ^ioe,  that  the  cainse 
of  new  trials  were  no  longer  confined  to  the  record.  As 
the  modem  practice  called  into  exercise  a  power  of  eoiuts 
of  law  that  formerly  lay  dormant,  it  proceeds  upon  new 
grounds,  being  matters  dehors  the  record : — a  circumsCuiee 
tending  strongly  to  discriminate  between  a  venire  de  novo, 
awarded  upon  reversing  a  judgment  for  error  on  the  re- 


(1)  3  Blacki.  Com.  390. 
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oofd,  and  a  new  trial,  founded  on  incidents  deyekqied  in 
the  course  of  what  is  technically  called  a  trial,  b^[inning 
with  the  smumoning  oi  the  jury,  and  ending  with  their 
verdict,  llie  former  comprises  writs  of  error  with  the 
subsequent  proceedings,  is  confined  to  the  record,  and  con- 
templates  an  avoidance  of  the  judgments.  The  latter 
consists  of  mere  motions,  on  circumstances  out  of  the  re- 
cord, and  having  for  its  object  to  set  aside  the  verdict  The 
writ  of  er|x>r  is  the  strict  right  of  the  party  relying  on  the 
law,  and  appealing  to  the  legal  convictions  of  the  court; 
but  motions  to  avoid  verdicts,  take  a  wider  range,  and  are, 
for  the  most  part,  addressed  to  the  discretion  of  the  judgesi 
upon  the  equity  and  canscience  of  the  case. 

The  action  of  the  courts  upon  applications  for  new  trials, 
consists  in  a  proper  exercise  of  discretion,  not  arbitrary 
but  legal,  forming  and  moulding  their  decisions  in  each 
case  according  to  some  precedent,  or  upon  its  own  particu- 
lar circumstances,  so  as  best  to  'subserve  the  purposes  of 
substantial  justice.  This  is  the  distinguishing  character* 
istic  of  this  head  of  practice,  in  which  it  evidently  ap- 
proaches the  province  of  equity,  acting  upon  a  rule  of 
universal  application,  neither  to  grant  nor  refuse  a  new 
trial  against  the  conscience  of  the  case.  This  salutary 
principle  runs  through  all  the  cases,  and  every  rule  will  be 
found  either  more  intimately  or  remotely  connected  with  it, 
and  controlled  by  it.  While  the  courts  exercise  the  utmost 
caution,  lest  they  interfere  with  the  province  of  the  jury, 
they  avow  their  readiness  to  interpose,  when  the  justice 
of  the  case  demands  it.  This  is  clearly  put  in  the  lead- 
ing case,  Wood  v.  Gunston,  by  Olynn,  Ch.  J. :  ''It  is  in 
the  discretion  of  the  court,  in  some  cases,  to  grant  a  new 
trial,  but  this  must  be  a  judicial  and  not  an  arbitrary  disp 
cretion."  In  granting  new  trials,  say  all  the  justices  in 
AUen  V.  Peshallj  "r^ard  is  to  be  had  to  the  true  merits  of 
the  case.''(l)   '  "  An  application  for  a  new  trial,"  says 

(1)  2  Blacks.  1177. 
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Ashhurst,  J.,  in  Edmonson  v.  Machell,  "  is  an  application 
to  the  discretion  of  the  court,  who  ought  to  exercise  that 
discretion  in  such  a  manner  as  will  best  answer  the  ends 
of  justice."(l)  And  Buller^  J.,  in  Estwicky.  CaiUaud,{2) 
"  On  an  application  for  a  new  trial,  the  only  question  is^ 
whether,  under  all  the  circumstances  of  the  case,  the  ver- 
dict be  or  be  not  according  to  the  justice  of  the  case,  for 
though  the  judge  may  have  made  some  httle  slip  in  his 
directions  to  the  jury,  yet  if  justice  be  done  by  the  verdict,, 
the  court  ought  not  to  interfere  and  set  it  aside."  Again  in 
Wilkinson  v.  Paf/ne,{3)  Buller,  J.,  "  If  the  verdict  be  con- 
sistent with  the  justice,  conscience  and  equity  of  the  case, 
we  ought  not  to  grant  a  new  trial."  And  speaking  of  the 
case  of  the  Duchess  of  Mazarine,  he  says,  "  There  can  be 
no  doubt  but  that  was  the  case  of  a  verdict  against  law, 
yet  the  court  said,  as  the  justice  and  conscience  of  the  case 
were  clearly  with  the  verdict,  they  would  not  interfere.** 
And  in  Cox  v.  Kitchinj{4:)  where  the  learned  judge  held 
this  language,  he  adds,  ^'  The  defence  is  dishonest  and  un- 
conscientious, and  on  that  ground  1  think  the  court  ought 
not  to  interpose."  And  per  Gibbs,  J.,  in  Hutchinson  v. 
Piper,  ^^a  motion  for  a  new  trial  is  not  a  matter  of 
righl"(6)  Once  more,  per  Nares,  J.,  in  Rafael  v.  Verelst^ 
'<  Every  thing  that  can  be  done,  should  be  done,  to  remedy 
an  injury  received,  and  for  that  purpose  boni  judicis  est 
ampliari  jurisdictionem  suam.^\6)  It  is  to  be  remarked 
in  this  case,  Chief  Justice  De  Cfreyvtses  this  observation — 
« In  exercising  the  jurisdiction  of  granting  new  trials,  the 
court  is  not  arbitrary,  nor  has  any  discretionary  power.*^ 
To  make  this  consistent  with  the  uniform  declarations  of 
the  judges,  the  chief  justice  must  be  understood  as  using 
the  term  discretionary  as  equivalent  to  arbitrary,  and  in- 
tending to  recommend  the  exercise  of  a  sound  judicial  dis- 


(1)  2  Terai  Rep.  4.  (2)  5  Ibid.  425.       (3)  4  Ibid.  470. 

(4)  1  Boe.  ft  Pul.  339.     (5)  4  Taunt.  555.    (6)  2  Blacks.  987. 
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orelion.  Indeed^  it  is  impossible  to  resist  th6  coiiTieti0Dt 
apoD  a  clofie  examination  of  the  cases,  that  in  dedding 
upon  motions  for  new  trials,  courts  of  law  are  compettad 
to  assume  a  power  approximating  to  that  of  equity  juria- 
diction,  and  not  unfrequently  to  put  themseiyes  in  the  plaoa 
of  the  I^palator,  the  more  eflfoctually  to  defeat  iiqustiee^ 
To  not  a  few  instances  of  this  exercise  of  discretion,  tlia 
obaenrations  of  the  profoundest  philosopher  of  antiquity 
will  apply :  ^'  It  is  equity  supplying  the  defects  of  striat 
kgal  justioe,  and  deciding  as  the  legislator  himaalf  wotdd 
hmwe  done,  had  the  whole  subject  been  in  his  eontem^ar 
tion ;  for  many  particulars  escape  the  notice  of  the  legisla^ 
tor,  and  occasion  the  enactment  of  unjust  laws,  dmdl 
against  his  will :  even  with  his  will  and  consmt,  laws  good 
in  general  are  enacted,  but  which,  because  they  are  gM^^ 
ral,  may  be  found  unjust  in  particular  cases ;  and  it  is  attcv* 
g^lier  impossible  to  comprehend  all  that  indefinite  variety 
of  ciicumstances  and  omditions  which,  in  each  particidar 
i4)plication,  would  render  law  conformable  to  the  S&Mm 
of  substantial  justice."(l) 

But  notwithstanding  the  difficulty  of  reducing  itit  M«r^ 
cise  of  discretion  to  rules,  and  the  utter  hi^iossibfh'ty  of 
doing  it  in  every  case,  this  department  of  the  practice  is 
not  deficient  in  this  respect.  Strongly  marked  cases  have 
sprung  up  in  succession,  admitting  the  application  of 
some  well-defined  principle,  and  furnishing  a  precedent 
for  all  cases  reducible  to  that  class ;  and  in  branches  of 
practice,  attempts  have  been  made  to  classify  the  cases, 
and  present  each  class  with  its  appropriate  niles  and 
illustrations. 

'  In  conclusion,  whatever  tends  to  detract  from  the  true 
merits  of  a  case,  or  to  impair  the  rights  of  a  party,  so  fer 
tends  to  promote  injustice.    To  correct  this  injurious  re- 


(1)  Arist.  Rhet.  by  Qillies,  pp.  235,  296. 
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suit  is  the  object  of  new  trials.  The  causes  contribnlliig 
to  it  occur  at  every  stage  of  the  proceedings,  and  in  every 
instance  the  wrong  complained  o^  properly  presented  %9 
the  court,  will  receive  attention,  and,  if  well  founded,  ob^ 
tain  relief.  The  injurious  verdict  will  be  set  aside,  for 
want  of  notice  of  trial — ^irregularity  in  impanneUing  the 
jury — ^misconduct  of  the  prevailing  party — ^nnsbehavioor 
of  the  jury^-^a  void  verdict — absence,  surprise,  and  ma^ 
take  of  parties — absence,  surprise,  and  in&my  of  wit^ 
nesses — improper*  admission  and  rejection  of  testimony — 
misdirection  of  the  jury — ^verdicts  against  law — against 
evidence— rexcessive  or  reduced  damages — ^newly  disco- 
vered evidence — for  erroneous  verdicts  in  hard  actions — > 
after  two  trials — ^and  in  feigned  issues.  In  all  these  cases 
new  trials  will  be  granted  or  refiised,  in  accordance  witfi 
the  dictates  of  justice. 

To  illustrate  the  principles  governing  the  courts  in  their 
decisions  on  applications  of  tins  kind,  is  the  object  of  the 
following  work.  That  this  may  be  accomplished  with 
greater  perspicuity,  the  various  causes  of  new  trials  wiB 
occupy  each  a  distinct  chapter,  and  be  talcen  up  in  the 
order  above^nentioned. 
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CHAPTER  I. 

WANT  OP   DUB   NOTICE   OF  TRIAL. 

It  is  |i  principle  pervading  our  free  institutions,  that  no 
one  is  to  be  condemned  unheard.  Wherever  justice  is  folly 
and  impartiaUy  administered,  it  must  be  a  fundamental  rule^ 
that  the  party  impleaded  shall  have  due  notice  of  when, 
and  where,  and  against  what,  he  is  to  defend  himsell 
What  constitutes  a  sufficient  notice,  depends  upon  the  rules 
of  the  different  courts,  which  are  in  some  degree  arbitrary, 
but  when  once  adopted,  become  the  law  of  the  court.(l) . 

1.  Justice  requires,  if  there  be  no  notice,  or  if  it  be  in- 
sufficient, there  having  been  in  truth  no  trial,  that  the  ver- 
dict be  set  aside,  unless  the  defendant  have  appeared  and 
inade  his  defence,  which  will  be  construed  into  a  waiver. 

Want  of  due  notice,  therefore,  has  been  held  to  be  a 
proper  ground  for  a  motion  for  a  new  trial ;  but  the  defend- 
ant is  precluded  if  he  appear  at  the  assizes  and  make 
defence.(2)  So  ruled  in  Thermolin  v.  Cole.{3)  In  Rex 
y.  BeoTy  upon  an  indictment  for  a  libel,  the  defendant  was 
acquitted,  and  upon  motion  for  a  new  trial,  it  was  held 


(1)  Vide  as  to  notice,  1  Chitty's  Arch.  223—326.    Gra.  Prac. 
885,826. 
(3)  Boll.  N.  P.  337.  (3)  2  Salk.  646. 
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that  in  cases  of  that  description  new  trials  were  never 
allowed,  unless  the  defendant's  acquittal  were  procured  by 
fraud  or  mal-practice.  "  In  indictments  of  perjury,"  say 
the  court,  "  we  never  do  it,  because  the  verdict  is  against 
evidence  ;  but  if  you  prove  a  trick,  as  no  notice,  &^c.,  it  is 
otherwise."(l) 

The  effect  of  this  irregularity  is  illustrated  in  a  late  case 
in  the  exchequer ;  The  Attorney- General  v.  Stevens  and 
Pra/Z.(2)  The  defendant's  counsel  had  obtained  a  rule, 
calling  on  the  attorney-general  to  show  cause  why  the 
verdict  should  not  be  set  aside,  and  a  new  trial  granted  un- 
der these  circumstances.  The  affidavit  of  PrcUl  stated 
that  the  defendants  were  in  partnership  in  the  trade  of 
wine  merchsmts  :  that  Stevens  was  very  old  and  infirm, 
and  left  the  entire  management  of  the  business  to  Prall^ 
and  that  a  joint  information  was  filed  against  them,  on  a 
charge  of  mixing  Cape  with  other  wine,  and  for  smuggling 
brandy:  that  they  were  both  served  with  subpoenasy  to 
which  they  appeared  and  pleaded,  each  by  a  different  soli- 
citor, and  clerk  in  court :  that  he  had  instructed  his  attor- 
ney to  prepare  his  defence :  that  the  information  had  been 
tried,  and  the  crown  had  recovered  a  verdict  for  £400  for 
the  said  offence,  although  neither  the  deponent,  nor  his 
said  attorney,  had  received  notice  of  trial :  that  he  was 
prepared  for  his  defence,  and  that  Stevens,  relying  on  him, 
had  taken  no  steps  in  the  cause :  that  he  had  never  heard 
firom  any  one  that  notice  of  trial  of  the  information  bad 
been  given  to  Stevens,  smd  that  for  want  of  notice  being 
given  to  deponent,  no  steps  were  taken  for  his  defence,  or 
for  that  of  Stevens.  PralPs  attorney  deposed,  that  after 
having  procured  a  copy  of  the  information,  he  never  had 
notice  of  any  further  proceedings  being  had  in  the  cause, 
till  the  day  before  the  trial,  when  he  heard  from  the  agent 


m^- 


(1)  8  Salk.  646,  (2)  3  Price,  7%. 
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of  the  attorney  of  Stevens,  that  the  cause  was  to  be  tried 
the  next  day.  That  neither  he,  nor  his  clerk  in  court,  had 
received  notice  ot  trial :  and  that  he  had  never  any  con^ 
nmnication  with  Stevens  on  the  subject  of  the  informatioQ) 
or  with  his  attorney  or  agent,  till  the  day  before  the«trial : 
and  that  if  he  had  received  due  notice  of  trial,  he  shoald 
have  been  prepared  for  the  defence  of  Prallj  which  would 
have  been  also  the  defence  of  Stevens,whOy  he  believed,  had 
a  good  defence.  The  attorney  for  Stevefis  deposed,  that 
he  was  employed  to  appear  and  plead  for  his  client  only, 
bat  that  having  understood  that  PrtdPs  solicitor  was  pte* 
paring  for  his  defence,  which  would  also  be  that  of  thede* 
fendant  Stevens,  he  therefore  deemed  it  unnecessary  tf 
take  any  further  steps  on  his  behalf:  and  that  when  noCioa 
of  trial  was  received  by  his  agent,  as  attorney  of  Stevens, 
he  was  not  aware  that  the  defendant  PrM  had  had  no 
notice.  The  agent  of  PralPs  attorney  swore,  that  he  bad 
directed  his  clerk  in  court  to  appear  for  PraU,  which  bad 
been  done :  and  that  a  separate  plea  was  afterwards  pal 
on  the  roll  on  the  part  of  PraU :  and  that  neither  he,  nor 
his  clerk  in  court,  had  received  notice  of  trial  in  the  canaa. 
Xt  was  ui^ed  against  the  motion,  that  inasmuch  as  the  da* 
fondants  were  partners  in  trade,  and  the  ofknoe  charged 
affected  them  both  jointly,  notice  to  the  derk  in  court  of 
eith^,  should  be  deemed  good  notice  to  both.  To  this  it 
was  answered,  that  Stevens  had  a  right  to  his  se^vral  da* 
fence,  that  he  might  have  a  remedy  over  against  Prallj  if 
it  turned  out  that  he  bad  by  his  misconduct  led  bdm  into 
the  difficulty.  The  court  decided,  that,  under  these  dr* 
cumstances,  each  defendant  was  entitled  to  a  separate  no* 
tice  of  trial,  and  PraU  not  having  been  served,  they  made 
the  rule  absolute  as  to  both  defendants. 

It  has  likewise  been  held,  that  on  a  new  trial  ordered^  a 
firesh  notice  of  trial  is  necessary ;  otherwise  a  second  new 
trial  will  be  directed.  Bingley  v.  MoUis(m.{\)  "  New 
-^ —  p 

(1)  3  Doug.  402. 
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trial  from  the  northern  circuit.  The  point  determined 
WB8,  that  on  a  new  trial  a  fresh  notice  of  trial  is  necessary. 
For  want  of  such  notice  in  this  case  a  new  trial  was 
granted."  So  where  a  defendant  had  entered  a  cause  in 
the  marshal's  book,  with  a  mark  of  iie  recipiatur  ;  and 
the  plaintiff  brought  the  case  on  to  trial  on  such  entry, 
wkhout  notice  as  an  undefended  cause,  and  obtained  a 
rardict,  the  court  set  aside  the  verdict  for  irregularity  .(1) 

8.  So  where  there  al^  two  or  more  actions  depending 
between  the  same  parties,  should  the  notice  of  trial  be  for 
one  case  only,  and  the  defendant  thereby  disconcerted  in 
preparing  his  defence,  and  the  plaintiff  take  a  verdict,  a 
new  trial  will  be  granted. 

One  Lisher  had  commenced  two  suits  against  each  of 
the  defendants,  Parmelee,  Mygatt,  BndStebbins,{2)  one  for 
slander  as  a  clergyman,  the  other  as  a  merchant.  A  no- 
tice of  trial  was  served  in  the  three  causes,  one  against 
each  defendant,  nine  days  before  the  circuit.  The  defend- 
ants' attorney  applied  to  the  plaintiff's  counsel,  who  resided 
near,  to  know  which  three  causes  were  intended  to  be 
tried,  who  answered  he  was  not  informed ;  but  two  days 
after  acquainted  him  the  plaintiff  would  try  the  suits  in 
which  he  had  declared  for  slander  of  him  as  a  clergyman, 
if  he  could  obtain  his  witnesses,  otherwise  he  would  try 
the  other  suits.  The  defendants'  counsel  had  procured  a 
stay,  with  notice  of  motion  to  set  aside  the  notice  as  vague, 
which,  after  the  circuit,  he  countermanded,  and  the  plain- 
tiff's attorney  gave  notice'  of  motion  for  costs,  for  preparing 
his  causes  for  trial,  and  of  the  motion.  The  court  denied 
the  plaintiff's  motion  with  costs,  and  in  remarking  upon 
the  notice  say:  "Under  the  peculiar  circumstances  of 
these  cases,  the  notices  of  trial  were  insufficient,  as  not 


(1)  Wataon  v.  6rowar,  8  Dow.  &  Ryl.  456. 
(8)  Luher  v  Parmeleey  1  Wend.  22. 


Cb»p.  L]  WANT  OF  DUE  NOTICE.  U 

apprizing  the  defendants  of  the  causes  intended  to  be  tried. 
The  plaintiff  had  held  the  defendants  to  the  strictest  pni^ 
tiee,  by  giving  notice  at  the  latest  possible  moment,  and  he 
should  have  seen  that  the  notice  thus  given  was  perfect  as 
to  the  ^id  for  which  notice  is  given." 

3.  But  upon  a  motion  for  a  new  trial,  on  account  of  the 
insufBiciency  of  the  notice,  the  court  will  inquire  whether 
the  defendant  could  reasonably  be  misled,  and  will  grant 
or  refuse  the  motion  in  their  discretion. 

Thus  in  Batten  v.  Harrison,  a  rule  nisi  had  bem  ob* 
tained,  calling  upon  the  plaintiff  to  show  cause  why  a  writ 
of  inquiry  executed  in  this  cause  should  not  be  set  aside 
for  irregularity.  The  irregularity  complained  of  was  ibr 
^'  Tuesday,  the  14th  day  of  January  instant,"  whereas  the 
14th  of  January  fell  on  ^  Thursday,  and  (m  which  day 
the  writ  of  inquiry  was  in  &ct  executed.  It  aiqpeared,that 
on  the  morning  of  Thursday,  the  14th,  the 
attorney  met  the  defendant,  who  told  him  that  his 
was  irr^rular,  and  he  should  not  attend  the  inquiry,  bat 
did  not  point  out  to  the  attorney  what  the  irr^ularky  wasi 
In  showing  cause,  the  coimsel  cited  Doe  v.  KighHp^l) 
where  the  court  of  king's  bench  held  a  notice  to  quit  at 
"Lady-day,  which  will  be  in  the  year  1796,"  the  same 
being  delivered  at  Michaehnas,  1796,  to  be  sufficient  to 
support  an  ejectment,  the  year  1796  being  rejected  as  im- 
possiUe.  Lord  Alvanlejfy  Ch.  J. — "It  is  clear  diat  the 
defendant  was  not  misled  by  this  error  in  the  notice,  but 
that,  relying  on  the  irregularity,  he  neglected  to  attend  the 
execution  of  this  writ  of  inquiry.  But  though  Tuesday 
was^  by  a  clerical  mistake,  introduced  instead  of  Thursday, 
yet  the  notice  being  for  '  Tuesday,  the  14th  of  January 
instant,'  a  given  day  does  seem  to  be  thereby  pointed  oat 


(1)  7  TemL  Rep.  59. 
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The  case  of  the  notice  to  quit,  appears  to  me  a  verysttomg 
authority  in  favour  of  our  rejection  of  the  word  ^'  Tuesday,'' 
and  thus  making  it  a  regidar  notice  of  a  writ  of  inquiry  to 
be  executed  on  the  14th  of  January.  Therefore,  as  the 
defendant  is  not  stated  to  hare  sustained  any  injury  by  hie 
non-attendance,  at  the  execution  of  the  writ  of  inquiry, 
I  think  it  ought  not  to  be  set  aside.^'(l) 

So  in  Wolfe  r.  Harton.{2)  On  certiorari  to  the  mayor's 
court,  after  issue  joined,  the  plaintiff,  without  declaring  <fo 
navoj  served  a  notice  of  trial  for  Tuesday,  the  18th  of 
April,  and  took  an  inquest.  The  defendant  moved  to  set 
aside  the  inquest,  and  urged,  among^  other  things,  that  the 
notioe  of  trial  being  for  Tuesday  instead  of  Monday^  the 
18th,  was  insufficient,  and  therefore,  on  this  ground,  as 
well  as  the  others,  the  application  ought  to  be  granted. 
Per  Curiam — ^^  The  last  objection  is  a  captious  attempt 
to  take  advantage.  The  period  at  which  the  sittings  were 
held  was  a  matter  of  general  notoriety.  The  day  of  the 
swnth  was  right ;  and  though  that  of  the  week  was  wrong, 
it  could  not,  as  the  plaintiff's  counsel  have  remarked,  mia^ 
lead,  aiKl  must,  therefore,  be  rejected  as  soridossage,  fi>t  it 
was  not  necessary  to  state  it"   * 

In  Bounder  v.  Coin//,(3)  the  plaintifi's  attorney  noticed  this 
cause  for  trial  and  inquest  by  a  notice  dated  Novnnber  3, 
1834,  that  it  would  be  tried  at  the  next  circuit  court  to  be 
held  in  and  for  the  county  of  Rensselaer^  at,  d&c.,  on  the 
third  Monday  of  November  instant,  whereas  the  circuit  was 
appointed  for,  and  commenced  on  the  next  day,  the  third 
Tuesday  of  that  month ;  but  it  appeared,  by  various  eon- 
veiaations  between  the  counsel  of  the  parties,  which  took 
place  in  the  course  of  the  circuit,  that  the  defendant's  coun- 
sel or  attorney  was  not  misled  by  the  mistake.  The  plain- 
ttfs  counsel  took  an  inquest  by  de&ult,  which  the  defend- 


(1)  3  Bos.  db  Pal.  1.        (2)  3  Gaines,  86.       (3)  4  Cowen,  60. 
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ant  moved  U>  set  aside,  for  the  defect  in  the  notice.  Sed 
per  Our. — "  In  determining  the  sufficiency  of  this  and  the 
like  notices,  it  is  a  general  nile,  that  we  will  inquire  whe- 
ther the  attorney  or  party  was  misled  by  the  defect.  Now 
ttioixgh  these  circuits  are  not  appointed  by  law,  yet  notice 
is  required  to  be  published,  and  the  attorneys,  especially 
where,  as  here,  they  live  directly  in  the  neighbourhood  of 
ttie  circuit,  must  look  to  it.  But  we  will  also  examine  the 
question  whether  the  party,  his  attorney,  or  counsel,  have, 
in  fiict,  been  misled :  and  it  appears  clearly,  in  this  case, 
tfiat  they  have  not.    The  motion  must  be  denied.", 

4.  Should  injustice  be  done,  however,  by  retaining  the 
verdict,  the  inquest  will  be  set  aside,  and  a  new  trial 
granted. 

As  in  Yate  v.  ShDaine.{l)  A  rule  was  obtained  to  show 
cause  why  the  writ  of  inquiry  of  damages  and  inquisition 
thereon  should  not  be  set  aside.  Two  objections  were 
made  ;  one  that  the  notice  was  served  upon  the  defendant 
himself  and  not  his  attorney ;  and  the  other,  that  the. time 
appointed  by  the  notice  for  executing  the  writs  of  inquiry 
was  between  the  hours  of  ten  and  five.  It  was  admitted 
for  plaintiff  that  both  objections  were  good ;  but  it  was 
insisted  that  both  of  them  were  cured,  by  one  Russel,  an 
attomejr's  clerk  attending  at  the  execution  of  the  writs  of 
inquiry  on  the  part  of  the  defendant,  cross  examining 
plaintiff's  witnesses,  and  producing  a  witness  for  defend- 
ant. The  damages  were  £250.  No  special  damages 
being  laid,  and  it  appearing  that  plaintiff  was  confined  for 
no  longer  time  than  twenty-six  days,  and  plaintiff  himself 
making  no  affidavit  about  the  damages  or  imprisonment, 
the  court  thought  the  damages  excessive,  and  ordered  the 
inquiry  to  be  set  aside  upon  payment  of  costs,  and  a  new 


(1)  Barnes,  233. 
3 
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writ  of  inquiry  to  be  executed  before  a  judge  at  next 


So  in  IdToe  v.  7arre^(l)  Defendant  had  time  to  plead 
by  a  judge's  order  rejoining  gratis.  Plaintiff  delivered  a 
peqper  book  containing  a  bad  replication,  and  an  issue 
joined  by  defendant.  Defendant's  agent's  clerk  received 
and  paid  for  the  paper  book :  but  his  master  perceiving  the 
r^lication  to  be  bad^  returned  the  book  to  plaintiff's  agent, 
and  gave  notice  of  the  mistake,  notwithstanding  which, 
plaintiff  went  on  to  trial  and  had  a  verdict  without  defence, 
and  rule  absolute  to  set  aside  the  verdict  without  costs. 


(1)  Barnes,  45X 


11. 


FOR  IRREGULABITY  IN  EMPANNELLING  THE  JURY. 

By  the  laws  of  this  state,  it  ia  provided  that  '^  No  mem- 
ber  of  this  state  can  be  disfranchised,  or  deprived  of  any 
of  the  rights  or  privileges  secured  to  any  citizen  thereof, 
unless  by  the  law  of  the  land,  or  the  judgment  of  his 
peer8."(l)  These  peers  consistof  twelve  good  and  lawful 
men  {probi  et  legates  homines)  possessing  such  qualifica- 
tions, and  convened  and  empannelled  by  such  formalilies  as 
the  law  prescribes.(2)  It  is  a  provision  derived  from  Magna 
Charta,  and  introduced  into  the  several  constitutioDS  of  the 
different  states  and  of  the  United  States.(3)  li^  theiefbre, 
these  forms  be  disregarded,  and  the  jcase  tried  by  inoonqie- 
lent  persons,  irregularly  summoned  and  empaimelled,  or  one 
man  personate  another,  the  verdict  will  or  will  not  be  set 
aside,  according  as  the  party  complaining  may  or  may  not 
have  sustained  injury  by  the  irregular  proceeding.(4} 

The  former  practice  was  strict  in  this  respect  The  com« 
petency  of  jurymen  was  rigidly  scanned,  and  even  inquests 
set  aside  for  what  would  now  be  disregarded  as  slight  irro* 
gularities  unless  actual  injury  ensued. 

1.  The  verdict  has  been  set  aside  where  some  of  the 
jurors  have  been  notoriously  deficient  in  property,  or  the 
personal  qualifications  required  by  law,  or  when  personated 
by  others. 


(1)  1  R.  S.  93.  §  7. 

(2)  Vide  2  R.  S.  413,  414,  and  Gra.  Prac.  245. 

(3)  Vide  3  Peters,  446. 

(4)  As  to  the  foalifications  of  juion,  see  2  R,  S.  411,  §  13, 
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In  S^ainton  v.  Beadle,  a  rule  had  been  obtained  to  show 
cause  why  the  inquisition  should  not  be  set  aside  on  the 
ground  th^t  the  writ  of  inquiry  had  been  executed  at  the 
time  of  the  assizes  before  jurymen,  some  of  whom  were  debtor 
ors  taken  out  of  prison  for  the  purpose.  This  was  opposed 
on  the  ground  that  the  defendant's  attorney  had  attended 
the  execution  of  the  writ ;  but,  per  Lord  Kenyan,  Ch.  J. — 
^'  My  doubt  at  first  was .  whether  the  defendant  had  not 
waived  taking  adrantage  of  this  objection  by  appearing 
before  the  sheriff :  but  for  the  precedents  sake,  we  ou^t  to 
iM  aside  this  inquisition.''  His  lordship  also  hinted  that| 
if  the  sheriff  had  been  made  a  party  to  the  rule,  perhaps 
the  court  would  have  made  him  pay  the  costs  of  the  ap^ 
plication.(l) 

So  when  a  juror,  although  regularly  summoned  and 
fretumed,  personated  another. 

In  Norman  v.  Beavmontjl^)  Richard  Oeaier,  summoned 
fuid  returned  as  a  juror,  did  not  attend  the  assizes ;  but  one 
Richard  Sheppardyvrbo  was  verbally  summoned  to  serve  as 
|Bi  juror  on  the  crown  side,  did  attend :  when  Richard  Geater 
was  called,  Richard  Sheppard  (thinking  himself  called)  an* 
swered  and  was  sworn  as  a  juror.  Defendant  insisted,  that 
the  verdict  was  null  and  void,  the  trial  not  having  been  by 
twelve  but  by  eleven  jurors  only.  Neither  party  knew 
fmy  thing  of  the  mistake  till  after  the  trial.  It  was  urged 
for  plaintiff  that  defendant  ought  to  have  challenged  i^iep^ 
pard;  that  after  recording  the  verdict  no  averment  can  be 
fulmitted  against  the  record;  that  Sheppard^s  place  of 
^bode  was  different  firom  that  of  Geater,  which  would  have 
been  good  matter  of  challenge,  and  if  defendant  could 
aver  against  the  record,  yet  the  defect  is  cured  by  the  sta-> 
tute.  The  verdict  was  for  plaintiff,  damages  one  shilling; 
fmd  Lord  Ch.  Justice  Lee,  who  tried  the  cause,  had  certifie4 


(1)  4  Tenn  Rep.  473.       (3)  Willes,  484,  S.  C.  Barnes,  463, 
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to  entitle  plaintiflf  to  costs.  Pet  Our.^^By  the  atatnle 
3  Geo.  n.,  all  the  twelve  jurors  ought  to  be  drawn  out  of 
the  box,(l)  and  the  name  of  Richard  Sheppard 
never  put  mto  the  box.  The  court  are  not  bound  by  the 
coid.  Here  has  been  no  trial,  nor  is  the  defect  cured  bjr 
the  statute.  The  rule  to  show  cause  why  the  veidiet 
should  not  be  set  aside  was  made  absolute. 

80finllu9»elv.  £a{2,(2)defendantpaidtwenty-fiTspoond8 
into  court  on  the  common  rule;  plaintiflf  refused  to  aees|il 
the  money,  proceeded  to  trial,  and  oa  a  full  hearing  of  (fae 
merits,  had  a  yerdict  for  £26,  the  exact  sum  paid  into 
court,  (in  consequence  wherof  plamtiflf  not  having  recovw- 
ed  moie,  was,  by  the  rule,  liable  to  pay  costs  to  defendant) 
To  avoid  which,  plaintiflT  moved  to  set  aside  the  veidicl, 
objecting,  that  the  cause  was  tried  by  eleven  jurors  only. 
It  appeared  that  one  John  Pearce^  summoned  on  the  jury) 
did  not  appear,  but  his  son  of  the  same  name,  not  qualified, 
attended  the  assizes,  and  when  the  father  was  drawn,  and 
called,  answered  ibr  him,  and  was  sworn  on  the  jury. 
Per  Our. — ^  The  verdict  by  eleven  jurors  only  is  no  ver* 
diet :  it  is  null  and  void." 

And  the  same  rule  has  been  held  to  apply  wheve  the  juror 
is  destitute  of  the  necessary  personal  qualifications. 

The  wisdom  of  the  law  declaring  that  a  juror  be  ommi 
eseeptume  major,  contrasted  with  the  evil 
that  might  result  from  a  too  rigid  adherence  to  the  rule, 
strongly  tested  in  a  recent  case,  the  King  v.  Tromaine.{3) 
A  new  trial  was  ordered,  it  appearing  that  a  juror  legu** 
larly  summoned  had  been  personated  by  mistake  under 
the  following  circumstances.  A  special  jury  had  been 
directed,  but  all  the  special  jur]anen  summoned  not 
being  in  attendance,  a  t(Ues  was  prayed  on  the  part  of 


(1)  Accord.  2  R.  S.  420.  §  60,  61.  (2)  Barnes,  455, 

(3)  7  Dow.  A  Ryl.  684, 
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ibA  crown.  In  the  tales  panel  annexed  to  the  record 
was  the  name  of  '^  John  Williams,"  and  that  name  being 
called  by  the  associate,  a  person  who  answered  thereto 
wittit  into  the  box,  and  being  sworn  of  the  jury,  joined 
widi  the  rest  in  returning  the  verdict.  After  the  trial 
was  concluded,  it  was  discovered  that  the  name  of 
the  person  who  thus  answered  was  Richard  Henry 
Williams,  the  son  of  John  Williams :  that  he  was  an 
iofiust  under  the  age  of  twenty-one,  being  only  o{  the 
age  of  twenty  years  and  six  months:  that  he  had  not  been 
summoned  on  the  jury,  and  that  he  was  not  qualified  in 
respect  of  property  to  serve,  being  possessed  of  no  freehold 
or  copyhold  estate  whatever.  It  appeared  from  the  affi- 
davit of  the  young  man  himself,  that  his  &ther  had  been 
summoned  to  attend  as  a  jur3rman  at  the  assizes :  but  that 
being  unable,  from  illness,  to  appear,  he  had  requested  the 
deponent  to  attend  for  him:  that  he  attended  accordingly: 
and  that  upon  hearing  the  name  of  John  Williams  called 
he  answered  thereto,  and  went  into  the  box,  and  took  the 
jmyman's  oath,  not  knowing-  that  there  was  any  harm  in 
so  doing.  All  collusion  between  the  deponent  and  defend-* 
ant  was  d^ed. 

Against  the  motion,  it  was  urged,  that  the  objectic« 
ought  to  have  been  taken  at  the  trial,  and  the  juror  chal- 
lenged, and  the  great  injury  that  must  result  to  the  admi- 
nistration of  justice,  should  the  objection  be  entertained ; 
and  JERU  v.  Yates,{l)  and  "  The  Case  of  a  Juryman,"(2) 
which  will  be  noticed  hereafter,  were  cited.  The  judges 
delivered  their  opinions  seriating  two  of  which  are  selected 
as  illustrative  of  the  rule. 

Abboiij  Ch.  J.  "  I  am  of  opinion  that  there  ought  to  be 
a  new  trial.  I  do  not  see  how  a  challenge,  properly  so 
called,  could  have  been  taken  to  this  person,  he  not  having 
been  summoned  as  a  juror.    If  he  had  been  returned  on 


(1)  12  East,  229,  (2)  Ibid,  in  iwtU. 
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the  panel,  then  a  challenge  tlroold  have  been  Ihe  pnp&r 
mode  of  objecting  to  him.  No  person  on  either  aide  of 
this  case  appears  to  have  been  aware  that  this  young  nuani 
who  had  thus  intruded  himself  into  the  box  was  not  the 
party  really  returned  upon  the  jury.  The  canse  being 
to  be  tiied  by  a  special  jury,  the  iales^  if  prayed,  would 
be  to  be  taken  from  some  other  list,  and  a  tales  being 
prayed,  this  person  is  supposed  to  be  taken  frmn  that 
other  panel.  I  am  aware  of  the  difficulty  mentioned  by 
Lord  Ellenborough,  in  HUl  v.  YateSf  that  this  otgectioii 
would  afford  an  opportunity  for  practice ;  that  by  under- 
hand contrivances,  a  party  might  get  a  person  who  is 
disqualified  to  answer  for  another,  and  to  serve  on  the 
jury,  reserving  to  himself  the  power  of  bringing  the 
objecticm  forward,  if  the  objection  should  be  against  him. 
There  is  that  difficulty  certainly,  and  it  is  necowiry  to 
guard,  as  well  as  we  can,  against  such  practices :  bat  I 
do  not  know  that  we  should  be  justified,  merely  firom  the 
apprehension  of  mischief  that  may  arise  in  some  cases 
hereafter,  by  reason  of  iUegal  practices  of  that  kind,  in 
going  the  length  (which  we  must  do  if  we  refiise  this 
rule)  of  saying,  without  any  practice  on  either  side,  that 
a  verdict  pnmounced  by  a  jury,  on  which  a  perscHi  inoom* 
p^nt,both  by  reason  of  nonage  and  want  of  qualification, 
has  served,  ought  to  stand,  particularly  in  aeasesohig^dy 
penal.  I  think  we  must  not  suffer  ourselves  to  be  influ- 
enced on  the  present  occasion  by  an  apprehension  of  ill 
consequences  that  may  arise  in  other  cases  hereaAQTi 
Indeed,  it  is  not  very  likely  that  such  praetuses  can  be  of 
frequent  occurrence,  or  that  many  persons  would  be 
likely  to  interpose  and  serve  on  a  jury  to  whom  such  an 
objection  as  this  would  arise.  Considering  the  way  in 
which  this  objection  has  occurred,  and  that  we  are  not 
restrained  by  any  technical  rule  of  law,  I  think  we  are 
bound  to  look  to  the  &cts  of  this  particular  case,  and  say 
that  the  only  mode  of  correcting  this  error,  is  to  make  lb* 
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rale  abaolule  for  a  new  trial.  It  is  quite  clear  that  it  caa- 
not  be  coriected  in  any  other  way." 

Holrofd,  J. — ^^  It  appears  to  me,  that  in  this  case  we 
could  not  pronounce  a  judgment  upon  the  rerdict  against 
the  defendant  The  affidavits  acquit  the  defendant  of  all 
fiuiltin  the  transaction,  and  discharge  him  of  any  privity 
to  this  young  man's  serving  on  the  jury.  The  verdict 
has  been  found  by  eleven  competent  jurymen  only.  The 
twelfth  is  by  law  incompetent,  he  not  having  attained  the 
age  at  which  the  law  considers  him  of  capacity  to  judge 
on  matters  of  this  kind :  and  that  being  so,  we  ou^t  not 
to  pass  judgment  upon  a  verdict  so  found,  particularly  in 
so  serious  a  crime  as  perjury.  To  support  a  judgment, 
it  must  be  founded  on  a  verdict  delivered  by  twelve  com- 
{tetent  jurors.  This  man  was  incompetent,  and  Atere^ 
fcre  there  has  been  a  mis-trial." 

So,  in  Drumgoold  v.  Home^  where  a  special  jury  was 
directed,  and  the  whole  panel  neglected  to  attend,  and  the 
cause  was  tried  by  talesmen,  a  new  trial  was  granted  upcm 
the  ground  that  the  cause  had  been  tried  by  a  jury  alto^ 
gether  different  from  that  which  the  law  provided.  ^'  Sudi 
a  proceeding,  if  sanctioned,"  say  the  court,  ^'  would  directly 
defeat  the  object  contemplated  in  cases  of  importance  and 
intricacy,  by  securing  to  the  party  a  more  complete 
jiiry;'(l) 

3.  But  if  the  juror  be  qualified  in  other  respects,  the  ver-' 
diet  will  not  be  set  aside  upon  the  ground  of  his  personating 
another  through  misapprehension,  when  no  injustice  has 
been  done. 

The  case  of  EBU  v.  Yaie8y{2)  the  weight  of  which  was 
m  much  felt  in  the  last  cited  case,  was  this :  the  plaintiflT 
had  obtained  a  verdict  which  the  defendant  moved  to  set 


(1)  1  Hud.  &  Brooke,  413.  (8)  1)3  East,  889. 
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aside,  beeause  the  son  of  one  of  the  jurymen  returned  upon 
the  panel,  had  answered  to  his  feither's  name  when  called, 
and  bad  served  upon  the  jury;  which  &ct  was  now  verified 
by  the  affidavits  of  the  son,  and  of  the  defendant's  attorney, 
and  also  of  the  sheriff's  officer  who  summoned  the  jury, 
add  who  swoie  to  havii%  summoned  t\^  &ther  and  not 
the  acm,  and  he  referred  to  the  case  of  Norman  v.  Beau- 
nHmt.{\)  -The  ecurtj  however,  considering  the  extreme 
mischief  which  might  result  to  the  public  from  setting 
aside  a  verdict  upon  a  motion  fer  a  new  trial  on  such 
ground,  inasmuch  as  the  same  objection  might  happen  to 
lie  against  every  verdict  on  the  civil  and  criminal  sides  at 
the  assizes,  reftised  to  entertain  the  motion ;  but  said,  that 
i^  upon  consideration  and  consultation  with  the  other 
ja<%es,  they  found  themselves  bound  to  grant  it,  tfiey 
would  of  their  own  accord  award  the  rule  prayed  for^ 
And  afterwards,  towards  the  end  of  the  term,  Lord  EU 
lenboroughj  Ch.  J.,  after  adverting  to  the  motion  which 
had  been  made^  and  to  the  two  cases  which  were  then 
mentiohe<^  observed,  that  in  the  latter  of  them  the  court 
appeared  to  have  considered  the  application  as  a  mat- 
tfltr  widiin  ttieir  discretion ;  and  no  injustice  having  been 
done,  they  had  refused  to  interfere.  His  lordship  then 
said,  that  he  had  mentioned  this  case  to  all  the  judges,  and 
they  were  all  of  opinion,  that  it  was  a  matter  within  their 
discretion  to  grant  or  refiise  a  new  trial  on  such  a  ground; 
and  that  if  no  injustice  bad  been  done,  which  was  not 
pretended  in  this  instanee,  they  would  not  interfere  in  this 
mode,  but  leave  the  party  to  get  rid  of  the  verdict  ad  he 
might :  that  if  they  were  to  listen  to  such  an  objection,  they 
m^t  set  aside  half  the  verdicts  given  at  every  assizes^ 
irtiere  the  same  thing  might  happen  from  accident  and 
inadvertence,  and  possibly  scmietimes  from  design,  espe- 
cially in  criminal  cases. 


(1)  Willes,  484; 
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The  two  cases,  although  apparently,  are  not  in  reality 
at  variance.  .  In  both  instances  a  son  personates  his  fistther : 
but  in  the  one  it  seems  to  have  been  taken  for  granted  the 
juror  was  qualified,  and  the  objection  went  to  the  irregu- 
larity of  his  not  having  been  sununoned :  in  the  other  he 
was  disquaUfied,  being  a  minor  and  destitute  of  property, 
and  therefore  legally  incompetent  This  was  something 
more  than  a  mere  formal  objection.  Had  he  been  returned 
agreeably  to  all  the  forms,  but  no  opportunity  allowed  to 
challenge  him,  his  incompetency  had  remained,  and  the 
objection  been  entitled  to  the  same  consideration.  Upon 
this  distinction  the  court  lay  great  stress  in  Tremaine^s 
case,  and  thus  avoid  collision  with  the  princifde  established 
\  in  mu  V.  Yiites  ;  and  the  rule  to  be  extracted  from  both  is, 
/  that  when  in  empannelling  the  jury  there  is  blameless 
omission  or  misappreh^tision  of  the  forms,  it  will  not  vitiate 
the  verdict,  but  if  in  addition  to  this  the  juror  be  legally 
disqualified,  and  no  opportunity  given  to  challenge  him, 
the  verdict  will  not  cure  the  defect,  and  a  new  trial  will  be 
granted. 

The  '^  case  of  a  jurymQn,"(l)  referred  to  in  HiU  v. 
Yatesy  and  Res  v.  TVemati t^,  was  this :  after  the  busineis 
on  the  crown  side,  at  the  summer  assizes  £>r  the  county  of 
the  town  of  Newcetstlej  was  finished,  it  was  discovered 
that  Robert  Curry,  who  served  upon  the  jury,  had  an- 
swered to  the  name  of  Joseph  Ourrp  in  the  sheriffs  panel, 
and  had  been  sworn  by  that  name.  Upon  further  inquiry, 
it  appeared  that  there  was  a  person  of  the  name  of  Joseph 
Curry  belonging  to  NewccLstlej  but  not  at  that  time  resi^ 
dent  within  the  town  or  county :  that  Robert  Curry  was 
qualified  to  serve  on  juries,  and  had  been  summoned  by 
the  bailiff  to  attend  on  the  crown  side  as  a  juryman  at 
this  assize.    All  this  was  mentioned  to  Mr.  Baron  Eyrsj 


(1)  12  Eaat,  231. 
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who  coaceiving  it  to  amount  to  nothing  more  than  mere 
misnomer  in  th^  panel  of  the  jurymen  intended  to  be 
letomed,  and  who  did  serve,  and  that  it  was  but  cause  of 
diallenge,  which  on  being  stated  would  have  been  in- 
stantly removed  by  altering  the  panel :  and  that  after  judg- 
ment it  could  not  be  assigned  as  error,  did  not  incline  to 
interpose  upon  the  ground  of  a  supposed  irregularity  in 
die  proceedings:  but  Mr.  Chamber  and  Mr.  Yilliers, 
(counsel,)  having  afterwards,  in  the  nisi  prius  court  for  the 
county  of  Northumberland,  stated  these  fitcts  to  the  baron, 
and  pressed  them  as  amounting  to  a  mis-trial,  the  baron 
thought  fit  to  respite  the  execution  of  a  convict  for  forgery, 
that  he  might  have  an  opportunity  of  advising  with  the 
judges  upon  this  occurrence.  On  the  first  day  of  Michael" 
fnas  term,  1783,  the  judges  were  unanimously  of  opinion 
that  this  was  no  ground  of  objection,  even  if  a  writ  of 
error  were  brought ;  much  less  on  a  summary  application. 
In  this  case  the  juror  was  duly  qualified.  All  the  forms 
had  been  complied  with,  and  being  the  person  intended, 
he  answered  to  the  call  of  Joseph  Curry  without  correct- 
ing the  mistake,  thus  presenting  a  case  of  the  slightest  ima- 
ginable informahty,  and  clearly  &lling  within  the  province 
of  judicial  discretion. 

3.  A  variance  in  the  name  of  one  of  the  jurors,  and 
that  whether  christian  or  surname,  has  been  held  fiital,  and 
and  a  new  trial  ordered. 

Thus,  in  Fermor  v.  Dcrrington^i})  Action  for  words, 
which  were,  ''I  will  prove  Fermor  to  be  a  perjured  knave :" 
a^r  verdict  it  was  alleged  that  in  the  venire  facias  and 
distringas f  one  Tavemer  was  named  one  of  the  jurors,  but 
m  the  return  of  the  distringas  in  lieu  of  Tavemer  one 
Tumor  was  returned,  and  was  sworn,  and  tried  the  mat- 


<1)  Cro.  Eliz.  222. 
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ter ;  so,  say  the  court,  it  is  a  mis-trial,  being  thed  by  one 
that  was  not  returned  in  the  venire  faciasj  and  Coke  cited 
a  precedent  in  this  court  between  Dousby  and  WiUot, 
where  a  juror  was  returned  by  the  name  of  Qregorf  WU- 
lot  J  and  in  the  distringas  he  was  named  George  W.  and 
he  with  others  passed  upon  the  inquest,  and  for  this  cause 
the  judgment  was  stayed :  and  another  preeedent  in  the 
exchequer,  where  one  Miztiel  was  returned  upon  the  venire 
facias f  and  upon  the  distringas  <Hie  Michael^  and  both  these 
were  returned  for  surnames:  and  because  Michael  was 
swoni,  ^.,  the  judgment  was  stayed,  and  so  it  seemed  to  the 
court :  but  they  at  first  doubted  if  the  variance  in  the  sur- 
name be  a  cause  to  stay  judgment,  but  for  variance  in  the 
christian  name  they  agreed  clearly  the  judgment  shall  be 
stayed,  but  one  may  have  two  surnames  :  but  afterwards 
it  was  resolved  the  judgment  should  be  stayed. 

So  in  a  case  of  attaint,  Hassett  v.  Payn6,(l)  Coke  show^ 
ed  to  the  court,  that  in  the  first  venire  of  the  petit  jury,  one 
George  EUinger  was  returned,  and  upon  the  distringas 
Qregory  Ellinger  was  returned,  and  appeared  in  lieu  of 
George  Ellinger,  and  was  sworn  and  tried  the  matitt :  so 
the  trial  was  by  eleven,  and  then  no  attaint  lieth :  and  of 
this  opinion  was  the  whole  court,  and  for  this  cause  the 
jattaint  was  stayed. 

A  distinction  was  early  taken  between  the  christian  and 
>mmame.  Thus  in  Displyn  v.  Spr€U.{l)  In  the  venire 
facias  one  of  the  panel  was  named  7%o.  Barker  of  D^  and 
}Dl  the  distringcis  juratorumh^  was  left  out,  and  Tlu).  Oar^ 
.^erdaA  put  m  his  place:  and  at  the  nisi  prius  Tho.  Garter 
was  sworn,  and  wift  others  tried  the  issue.  Coke  alleged 
this  in  arrest  of  judgment ;  for  now  there  were  but  eleven 
^f  the  panel,  Tho.  Carter  being  mistaken,  and  fiilsely  named 
/or  Tho.  Barker,  as  in  a  venire  facias  a  juror  was  retuned 


(1)  Cro,  Eliz.  256.  (2)  Ibid.  67. 
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by  the  name  of  George  Thompson,  and  in  the  duttringas 
jurat,  he  was  named  Qregery  Thompson,  and  sworn  at  the 
nisi  priua ;  and  this  was  held  a  yoid  reidict.  But  the  court 
said,  there  is  a  great  difEerence  between  a  mistake  in  the 
name  of  baptism  and  in  the  surname :  for  a  man  can  have 
but  one  name  of  baptism,  but  may  have  two  surnames. 

At  common  law,  however,  both  names  stood  upon  the 
same  foot ;  but  by  21  /oc.  I.  to  provide  against  mistekes  in 
the  somame  it  was  specially  enacted,  that  '^  no  judgment 
shall  be  stayed  or  arrested  after  a  verdict,  because  any  of 
the  jury  who  tried  the  issue  is  nusnamed,  either  in  the  sur* 
name,  or  addition  in  any  of  the  jury  process,  or  in  any  re- 
turn thereupon,  so  as  upon  examination  it  appears  to  be 
the  same  person  who  was  meant  to  be  returned."  This 
settled  the  point  as  to  surnames,  but  left  the  christian  name 
as  before.  But  it  has  been  since  held  in  Roe  v.  D€vys^{\) 
that  though  the  statute  21  Jauc.  I.  extended  only  to  sur- 
names, christian  names  were  amendable  at  common  law, 
as  being  on  misprisions  of  the  clerk. 

It  obtained  as  a  general  rule,  therefore,  as  well  before  as 
since  the  statute  of  James,  that  when  the  juror  Ivho  serves 
has  been  summoned  by  his  right  name,  and  is  the  samd 
person  returned  and  sworn,  although  by  a  mistaken  name 
the  irregularity  is  amendable,  and  will  not  be  allowed  to 
prevail  either  on  motion  in  arrest  of  judgment,  or  for  a  new 
trial.  Thus  in  Wrey  v.  Thom.{^)  This  was  an  action 
for  breaking  and  entering  plaintiff's  close,  &c.  Defendant 
justified  in  right  of  a  way — ^plaintiff  replied  extra  viam  ; 
-whereon  issue  was  joined,  and  a  special  jury  and  view 
applied  for  and  granted.  The  name  of  Henry  Luppirwatt 
of  Alverdiscott,  Esq.  was  taken  out  of  the  freeholder's  book, 
and  he  stood  as  a  juryman,  and  was  returned  among  the 
other  jurors,  in  the  panel  annexed  to  the  writ  of  venire 


(1)  Cro.  Car.  563.  (2)  Barnes,  454. 
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facicLs  ;  and  was  summoned,  and  did  att^id  both  on  the 
view  and  at  the  trial.  Afler  a  rerdict  for  the  plaintiff  on 
the  merits  of  the  cause,  defendant  moved  to  set  aside  the 
verdict,  Mr.  Luppincott's  christian  name  being  Harry^  and 
not  Henry ;  and  produced  an  affidavit  thereon  from  two 
persons.  Per  Cur. — "  This  affidavit  ought  not  to  be  re- 
ceived in  a  motion  for  a  new  trial.  The  record  and  all 
the  jury  process  are  uniform.  Mr.  Luppincott  is  the  real 
person  returned,  and  intended  to  be  a  juror,  and  there  is 
no  pretence  that  the  verdict  is  unjust.  It  is  commonly 
understood,  that  Henry  and  Harry  are  the  same  name : 
or  that  Harry  is  the  same  name  as  Henry  corruptly  spelled. 
The  rule  to  show  cause  why  the  verdict  should  not  be  set 
aside  was  discharged." 

And  in  the  Countess  of  RutlandPs  case.(l)  In  debt  on 
a  bond  of  £500,  brought  by  the  Countess  of  Rutland,  the 
defendant  pleaded  to  issue,  and  it  was  found  for  the  plain- 
tiff. And  now  in  arrest  of  judgment  it  was  showed,  that 
one  Robert  Moore  was  returned  on  the  venire  facias,  and 
so  named  in  the  distress,  but  in  the  panel  before  the  justices 
of  nisi  prius,  by  misprision  he  was  named  Robert  Mawre, 
and  so  on  the  postea :  upon  which  it  was  said,  that  a  stran- 
ger who  was  not  returned,  was  sworn  and  gave  a  verdict ; 
lor  which  cause  judgment  should  not  be  given.  But  it  was 
resolved  by  the  whole  court,  that  if  it  could  appear  by  ex- 
amination, that  his  right  name  is  Robert  Moore,  so  that  he 
is  well  named  in  the  panel  on  the  venire /(icias,  and  also 
that  he  is  the  same  man  who  was  returned  and  was  sworn, 
there,  the  postea  should  be  amended.  But  if  a  juror  be 
misnamed,  in  the  panel  of  vetiire  facias^  though  he  be 
well  named  in  the  subsequent  process,  it  cannot  be  amended. 

So  in  CodwelVs  case.(2)  In  an  appeal  of  mayhem  be- 
tween John  Codwell  plaintiff,  and  Thomas  Parker  defaid- 


(1)  5  Co.  42. 


(2)  Ibid. 
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ant,  the  parties  came  to  issue,  and  the  jury  found  for  the 
plaintiff:  and  now  it  was  moved  in  arrest  of  judgment, 
that  there  was  a  variance  between  the  panel  of  the  venire 
f ados  J  and.the  diHringas  and  postea,  in  the  name  of  one  of 
the  jury,  who  appeared  and  gave  a  verdict:  for  in  the  panel 
of  the  venire  facias  he  was  named  Palua  Cheal^Ksid  in  the 
distringas  and  pastea  he  was  named  Pqulus  Cheale  ;  and 
because  the  name  of  the  juror  was  misnamed  in  the  venire 
jSicias,  and  especially  in  his  christian  name,  therefore  the 
judgment  was  arrested :  but  if  he  had  been  wdl  named  in 
the  panel  of  the  venire  facias,  and  misnamed  in  the  dis- 
tringas or  in  the  pastenj  there  on  examination  it  should  be 
amended. 

So  in  Cotton^s  case,{l)  Action  for  words.  In  the  venire 
facias  a  juror  was  returned  by  the  name  of  J.  S.  of  Ab- 
bolsan,  and  in  the  distringas  he  was  returned  by  the  name 
of  J.  S.  of  Abbasan :  and  it  was  awarded  to  be  amended ; 
80  in  the  same  term  between  Mortimer  and  Oger,  a  juror 
in  the  venire  facias  was  named  j^e  Hust,  and  in  the  dia* 
tringas  De  Hiursty  and  this  was  alleged  in  arrest  of  judg- 
ment, and  awarded  good,  and  the  plaintiff  had  judgment 

So  in  Hugo  V.  Payne,{2)  where  Tippet  the  true  name 
was  returned  on  the  venire  but  in  the  habeas  corpora  and 
distringas  be  vmannmed  Typper:  yetif  hebe  swomand 
try  the  issue  by  his  right  name  it  shall  be  amended :  and 
in  the  case  of  Moyd  v.  BethelL{3)  In  the  distringas  the 
juror  was  Ap  Pell  and  one  Ap  Bell  was  sworn,  and  held 
that  it  could  not  be  amended  by  the  court  after  the  death 
of  the  sheriff :  for  it  cannot  be  intended  to  be  the  same 
man,  for  they  are  different  names  in  Wales  where  this  trial 
was,  but  that  if  the  sheriff  who  made  the  return  had 
been  living  he  might  have  amended  it.    Several  more 


(1)  Cro.  Eliz.  268.       (2)  Danr.  Abr.  330.        (3)  Ibid.  331. 
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cases  are  there  cited,  showing  that  where  the  mistake  is 
in  the  surname,  but  if  right  in  the  return  to  the  venire,  the 
court  would  amend  it. 

So  in  Roe  y.  Devys.{l)  In  the  return  to  the  venire  a 
juryman  was  named  Samuel,  and  so  in  the  distringas,  bat 
in  the  panel  annexed  he  was  called  Daniel,  and  sworn  by 
that  name  as  appears  by  the  record,  and  gave  a  Terdict 
for  the  jdaintiff :  though  this  was  not  within  the  statute, 
yet  it  appearing  upon  the  examination  of  the  juror  himself 
that  he  was  the  person  returned,  and  that  his  right  name 
was  Samuel,  and  that  there  was  no  other  person  of  that 
name  in  the  parish,  and  by  the  examination  of  the  sheriff, 
of  his  clerk,  that  it  was  the  misprision  of  the  clerk,  who 
though  he  had  the  distringas  before  him  wrote  Daniel  for 
Samuel  in  the  panel ;  and  the  juror  likewise  swearii^ 
that  there  being  a  great  noise  in  the  court  when  he  was 
sworn,  he  answered  supposing  himself  to  be  calted  by  his 
right  name  of  Samuel,  the  record,  was  ordered  to  be 
amended  and  the  judgment  was  not  sta]^. 

In  England  the  correctness  of  the  rule  has  been  tested 
even  in  capital  cases,  since  Hill  and  Yates  and  "  The 
case  of  the  jurj^nan,"  and  therefore  may  be  regarded  as 
settled. 

In  the  state  of  New- York  mistakes  of  this  kind  are 
cured  by  the  statute.  It  is  provided  that  ^'  When  a  verdict 
shall  I^ve  been  rendered  in  any  cause,  the  judgment 
thereon  shall  not  be  stayed :  nor  shall  the  judgment  upon 
such  verdict,  or  any  judgment  upon  confession,  de&ult, 
nMl  dicit  or  iion  sum,  infwrmatus  be  reversed,  impaired, 
or  in  any  way  affected  by  reason  of  a  mistake  in  the  name 
of  any  juror  or  officer."(2)  And  should  a  question  arise 
upon  this  defect,  it  is  further  provided  ^  The  omissions, 
imperfections,  defects,  and  variances  in  the  preceding  sec- 


(1)  Cro.  Car.  563.  (2)  2  R.  S.  426.  J  7.  11. 
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tkxk  eQumerated,  and  all  others  of  the  like  nature^  not  bein^ 
against  the  right  and  justice  of  the  matter  of  the  suit,  and 
notaheringthe  issue  between  the  parties,  or  the  trial,  shall 
be  supplied  and  amended  by  the  court  where  the  judgment 
shall  be  given,  or  by  the  court  into  which  such  judgment 
riwllbe  removed  by  writ  of  error."(l) 

4.  And  it  has  been  held,  that  if  one  of  the  regular  pa- 
nel be  challenged  and  set  aside,  and  afterwards  be  sworn 
upon  the  jury  as  a  talesman,  especially  if  the  party  were 
ignorant  of  the  fact,  a  new  trial  will  be  granted. 

In  Parker  v.  Thomt(m.{2)  After  a  verdict  for  the 
a  new  trial  was  granted,  because  one  Hooper,  who 
challenged  upon  the  principal  panel,  and  the  chal- 
lenge allowed,  was  afterwards  sworn  upon  the  jury  as  a 
taUsman  by  the  name  of  Hook ;  although  it  was  insisted 
upon,  by  ttie  counsel  for  the  plaintiff,  that  the  verdict  was 
given  to  the  satisfaction  of  the  judge  who  tried  the  cause. 

So  where  the  cause  of  challenge  is  not  known.(3)  As  in 
Kennedjf  v.  Wiiliafns,(4)  In  this  case  the  objection  could 
not  be  taken  because  the  facts  were  not  known  till  after 
the  verdict.  A  sufficient  number  of  jurors  did  not  appear, 
and  talesmen  were  summoned  and  returned  and  sat  on  th6 
trial,  who  had  not  been  drawn  according  to  the  statute, 
and  a  new  trial  was  directed. 

But  it  would  seem  if  the  party  objecting  were  not  mis- 
led)  as  he  probably  was  in  the  case  from  Lord  Ra3rmond, 
by  the  misnomer,  but  neglected  his  challenge,  the  verdict 
would  not  be  disturbed.(5)  In  Jordan  v.  Meredithj{6)  where^ 
m  talesman  was  sworn  on  the  jury  after  being  struck  off 


(1)  2  R.  S.  425.  §  8.  (2)  2  Lord  Raym.  1410. 

(»)  6  Bte.  Abr.  661.  (4)  2  Nott  &  M<Ct>rd,  79. 

(6)  Vide  1  Vem.  30.Slyle,  129.  (6)  3  Yeates,  318. 
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the  list  of  special  jarbnr  the  court  held  that  the  objection 
came  too  late*  ^^  The  defendant  should  have  challenged 
the  juror  before  he  was  sworn.  He  has  sUpped  his  time 
by  postponing  his  objection  till  this  period.  If  he  has 
been  guilty  of  inattention  he  alone  should  suffer  for  it. 
And  so  is  the  current  of  authorities  in  the  books.  Motion 
for  a  new  trial  denied."(l) 

In  Haskell  v.  Becket.{2)  The  petitioner  prayed  for  a  re- 
view of  a  suit  heretofore  decided  between  him  and  the 
respondent,  in  which  he  represented  that  the  verdict  w«s 
improperly  returned  agaiinst  him^  because  one  of  the  jur^vs 
did  not  stand  impartial  between  the  parties,  but  had  before 
the  trial,  formed  and  expressed  a  decided  opinion  against 
the  petitioner's  right  to  recover ;  and  had  also  man^sted 
and  expressed  sentimentsof  prejudice  and  hostility  against 
the  petitioner,  inconsistent  with  that  fiumess  and  impar* 
tiality  which  by  law  is  required  of  jurors.  The  facts  set 
forth  in  the  petition  were  proved,  and  the  juror  himself  was 
called  on  to  explain  in  open  court  He  admitted  he  had 
spoken  on  the  subject,  but  denied  prejudice  and  bad  feeling 
to  the  petitioner.  Per  Curiam — "  It  is  alleged  by  the  pe* 
titioner,  that  the  trial  of  his  cause  was  not  a  jGstir  one,  be- 
cause one  of  the  jurors  entertained  feelings  of  hostility 
against  him,  resulting  firom  supposed  injuries  which  the 
petitioner  had  offered  him.  How  fiir  this  fiict,  if  unex- 
plained,  might  go,  it  is  not  necessary  now  to  detemune; 
yet  of  itself  it  might  probably  induce  the  court  to  send  Ae 
cause  to  another  jury.  But  it  seems  to  have  been  as  well 
known  to  the  petitioner  before  the  trial  as  now ;  and  if  he 
would  object  to  the  juror  for  this  cause,  the  objection 
should  have  been  taken  at  the  trial :  not  being  taken  then, 


It  IS 
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(1)  It  has  been  so  ruled  in  South  Carolina,  in  a  capital  case.- 
3  Bay,  150. 

(2)  3  Greenl.  92. 
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6.  It  is  a  general  rale  to  refuse  anew  trial  for  the  mistakes 
or  omissioiis  of  officers  charged  with  the  summoning  and 
empanelling  (rf*  the  jury  where  no  fraud  or  colhtsioii  is  in- 
tended, or  injury  to  the  parties  ensues. 

Thus  in  The  King  ▼.  Hunt.{\)  Where  a  special  jury 
was  ordered  and  only  ten  jurymen  appeared,  two  of  those 
named  in  the  panel  not  having  been  summoned,  and  two 
talesmen  were  sworn  on  the  jury,  on  motion  for  a  new 
trial,  it  was  contended  that  it  was  indispensable  the  whole 
panel  diould  be  summoned ;  that  the  statute  is  imperative, 
and  that  if  two  may  be  omitted,  so  may  any  other  number, 
and  so  a  selection  of  particular  persons  to  try  the  cause. 
But  per  Abbaiti  Ch.  J.  *'  No  case  has  been  cited  which  is  a 
direct  authority  on  this  question  sd  as  to  form  a  ground  ion 
our  decision :  we  must,  therefore,  look  to  Uie  principle  on 
which  this  application  is  founded.  There  has  in  ttis  case 
been  an  omission  to  summon  two  of  the  special  jurymen. 
The  court  is  not,  without  proo^  to  suspect  any  fraud  on 
the  part  €ft  its  officers.  It  is  not  suggested  in  this  case 
that  the  omission  has  been  in  consequence  of  collusion  witb 
any  other  person.  If  then,  on  these  affidavits,  we  were  to 
grant  a  rule,  we  should  intimate  it  to  be  our  oiunion,  that 
in  every  case  which  may  be  tried,  whether  civil  or  criminal, 
if  the  party  against  whom  the  verdict  passes  chooses  to  ap> 
ply,  he  will  be  entitled,  as  of  right,  to  a  new  trial,  in  case  he 
shows  to  the  court  that  any  one  jur3rman  has  not  been  duly 
summoned  to  attend.  This  would  be  going  a  great  deal 
too  fiur.  I  think,  therefoie,  that  we  ought  not  to  grant  this 
rule.''  With  this  result,  the  other  judges  concurred  de- 
livering their  opinions  seriatim  and  the  rule  was  re- 
fi]sed.(2) 


(1)  4  Barn.  d&  Aid.  430. 

(2)  Vide   Th€  King  t.  PriUhcard,  Ridgway's  Csaes,  Herd. 
144. 
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tn  Amherst  v.  Hadley.{\)  Yerdiot  for  the 
The  defendants  moved  for  a  new  trial,  because  one  ot 
the  juxors  was  chosen  and  drawn  more  than  twenty  days 
before  the  sitting  of  the  court  at  which  ^e  venire  facias 
was  returnable,  contrary  to  the  statute,  which  fitct  did  not 
come  to  the  knowledge  of  the  defendants,  or  of  their  coun- 
sel, until  after  the  verdict.  Per  Curiam. — '*  The  conit 
are  of  opinion  that  the  motion  to  set  aside  the  verdict  can- 
not be  sustained.  No-objection  is  made  to  the  personal 
qualifications  of  the  juror.  It  is  admitted,  or  not  deniedi 
that  his  name  was  regularly  in  the  jury  box  of  the  town 
of  Enfield,  and  that  he  was  what  the  law  terms  liber  et 
Ugolis  homo.  This  is  a  sufficient  answer  to  the  cases  in 
which  the  jur3nnan  was  firom  a  wrong  vicinage,  or  was  a 
HOn-juror.  Had  any  fraud  been  proved,  or  had  the  defend- 
ignta  suffered  any  real  prejudice,  without  their  fiiult,  no 
doubt  the  verdict  should  be  set  aside.  Had  it  been  shown 
litMtt  the  jury  had  been  tampered  with,  which  it  was  die 
object  of  the  statute  to  prevent,  in  requiring  the  jurors  to 
be  drawn  not  more  than  twenty  days  befeire  the  sitting  of 
th^  court,  this  would  be  a  good  reason  for  granting  a  new 
IpaL  But  here  i&  a  mere  question  of  law,  whether  the 
defect  appearing  on  the  record  would  be  sufficient  to  sob- 
tain  a  writ  of  error.  The  case  comes  befere  us,  indeed,  on 
a  motion  for  a  new  trial,  which  is  a  summary  proceeding, 
and  does  not  preclude  the  party  firom  bringing  his  writ  of 
error  if  decided  against  him,  but  if  the  court  were  of  opinion 
that  error  will  lie,  they  would  grant  the  motion  in  order  to 
save  trouble  and  expense." 

A  question  somewhat  similaj,  and  receiving  a  similar 
decision,  but  for  a  different  reason,  that  the  objection  ought 
to  have  been  taken  before  the  verdict,  came  before  the  same 
court,  and  is  thus  reported  in  a  note  to  the  case  fiK>m 


(1)  1  PicL  38. 
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mDg.(l)  At  the  previous  March  term  of  the  court  of 
conunon  pleas  for  the  county  of  Bristol,  two  jurymen  de 
talibu9  circumstantibus  were  retumed,  to  complete  the 
panel  £br  the  trial  of  a  cause  then  before  the  court,  and 
were  sworn  to  giye  a  true  verdict  in  all  causes  between 
party  and  party  that  should  be  committed  to  them.  The 
same  jurjrmen  afterwards  sat  in  the  cause  of  MawUmd  t.  \ 
Qifardy  without  being  again  returned  or  again  sworn.  .  *  1 
After  the  verdict  the  defendant  moved  for  a  new  trial  on  * 
this  ground,  but  the  judge  overruled  the  motion,  and  the  i 
defandant  filed  his  exceptions.  After  argument  in  sop^ 
port  of  the  exceptions,  and  i  contra^  this  court  said  \ 
that  it  was  no  doubt  irregular  for  the  talesmen  to  serve  in 
any  cause  except  that  for  which  they  were  returned ;  bul 
the  ofagectkm  should  have  been  made  befoie  the  veidkt 
The  judgment  of  the  court  below  was  theref<«e  affirmed.  • 
SO|  in  what  might  be  considered  a  case  of  gross  care* 
lessness,  Ccle  v.  Perrpj{2)  but  no  abuse  not  injury  to  the 
party  appearing,  a  new  trial  was  refused.  It  was  moved 
that  the  verdict  be  set  aside  on  the  ground  of  irregularity 
in  drawing  the  petit  jurors.  The  names  of  the  jurors  sum* 
moned  and  empannelled  at  the  circuit  were  written  on 
several  and  distinct  pieces  of  papw,  being  all  as  near  m 
might  be  of  equal  siie,  and  put  into  hoxm  open  at  the 
top  by  an  orifice  of  about  five  inches  in  diameter,  from 
which  they  were  drawn  to  compote  the  several  juxifls : 
that  they  wete  not  rolled  or  folded  together,,  and  that  the 
names  of  the  jurors  were  easily  and  distinctly  visible  !• 
the  person  drawing.  But  Per  Cur. — "  The  statute  relied 
up(Hi,  is  merely  directory  to  the  officer  drawing  the  baUols. 
We  have  often  bolden  this  in  relation  to  statutes  of  a  siayr> 
lar  character.  No  abuse  or  injury  to  the  defendant  being 
pretended,  and  no  objection  made  at  the  time,  the  mistake 


(1)  1  Pisk.  48.  (8)  6  Cowen,  584. 
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of  the  officer  is  not  ground  for  setting  aside  the  proceed- 
ings/' 
I  It  would  then  appear,  that  in  mere  matters  of  form  in 
em^nnelling  a  jury,  the  courts,  both  in  Great  Britain  and 
this  country,  have  refused  to  interfere,  when  points  merely 
technical,  and  unproductive  of  any  injury,  have  been  pre- 
sented ;  and  have,  by  a  series  of  decisions,  placed  all  ap- 
{riications  of  this  kind  within  the  principle  of  judidal 
discretion. 

This,  with  us,  does  not  depend  on  judicial  decisions 
merely,  or  legal  inferences  from  any  given  statement  of 
fiusts.  It  is  expressly  provided  by  statute,  that  no  verdict 
)  shall  be  affected  for  any  imperfect  or  insufficient  return  of 
any  sheriff  or  other  officer,  or  that  the  name  of  such  offi- 
oer  is  not  set  to  any  return  actually  made  by  him.(l)  Nor 
for  any  other  defimlt  or  negligence  of  any  clerk  or  officer 
of  the  court,  or  of  the  parties  or  their  counsellors  or  attor- 
neys,, by  which  neither  party  shall  have  been  prejudiced.(2) 
^  And  that  all  such  omissions  and  defects,  and  M  others  of 
the  like  nature^  shall  be  supplied  and  amended  by  the 
eourt.(3) 

In  the  recent  case  of  The  People  v.  Ransomj^A)  the 
court  took  occasion  to  review  the  principal  cases,  with  the 
grounds  of  irr^ularity  in  empannelling  the  jury,  and 
refused  a  new  trial  under  the  following  circumstances — 
motion  to  set  aside  a  verdict  for  irr^ularity  in  empannel- 
ling the  jury.  The  prisoner,  who  was  indicted  for  mur- 
der, was  put  upon  his  trial  at  the  New- York  oyer  and 
terminer,  on  the  22d  September,  1831.  The  general 
panel  of  petit  jurors  was  called  over,  and  a  jmyman  of  ^ 
the  name  of  Robert  Smith  answered  when  his  name 
was  called.    The  derk  then  proceeded  to  draw  the  jury 
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(1)  2  R.  S.  436.  $  7.  (3.)  (2)  Ibid.  (14.) 

(3)  Md.  {  a  (4)  7  WenMl,  417. 
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fi>r  the  trial  of  the  prisoner,  by  taking  ballots  contiinmy 
the  names  of  the  jurors  retomed  from  the  box  in  whieh 
they  were  contained.    When  twenty-eight  jurors  had  been 
called,  eleven  of  whom  were  sworn,  and  seventeen  peremiK 
torily  challenged  by  the  prisoner,  the  derk  announced  that 
no  more  ballots  remained  in  the  box.    The  coudtel  for  the 
prisoner  stated  that  the  name  of  Robert  SmUh  had  nol 
been  called.    The  clerk  searched  for  the  ballot  containing 
his  name,  found  it,  and  informed  the  court  that  it  had  not 
been  put  into  the  box  with  the  names  of  the  other  jnion 
previous  to  calling  the  jury  in  this  case,  and  exjdainad 
the  omission  in  the  following  manner :    On.  the  firstday  of 
the  session  of  the  court,  to  wit,  the  19th  September,  when 
the  panel  of  petit  jurors  was  called,  Robert  Smith  did  not 
appear,  and  therefore  his  name  was  not  put  into  the  box* 
On  the  21st  September,  Smith  appeared  in  court,  excoaed 
his  de&ult,  and  was  sworn  as  a  juror  in  the  circuit  coaTt, 
but  the  clerk  neglected  to  put  his  name  into  the  box.  On  that 
day  there  was  no  trial  in  either  the  circuit  or  oyer  and  ter-* 
miner.    Upon  this  statement  being  made,  the  district  attor- 
ney moved  the  court,  that  the  eleven  jurors  who  had  bain 
sworn  should  be  discharged,  that  the  names  of  all  the  juiof* 
should  be  returned  to  the  ballot  box,  and  that  the  diawiiig 
commence  de  novo  as  if  no  jury  had  been  drawn ;  which 
motion  was  resisted  by  the  counsel  for  the  prisoner.    Thm 
court,  after  consultation,  ordered  the  ballot  with  the  muna 
of  Robert  Smith  upon  it  to  be  put  into  the  box,  and  to  be 
drawn  out  of  it  as  a  juror  in  that  case.    To  this  order  and 
decision  the  prisoner's  counsel  excepted.    Upon  the  mamm 
of  Smith  being  drawn  from  the  box,  the  district  attorney 
challenged  him  for  cause,  and  after  he  was  examined  <m 
oath  the  challenge  was  withdrawn,  and  he  was  sworn  and 
empannelled  as  a  juror.    The  prisoner  was  found  guflty, 
and  the  court  of  oyer  and  terminer  respited  his  sentence, 
until  the  advice  of  this  court  could  be  obtained  in  the  pre- 
nuses.    An  affidavit  of  the  clerk  of  the  oyer  and 
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was  sabmitted,  BtaAng  the  omissioii  to  place  the  ballot  con- 
taining the  name  of  Smith  in  the  box  was  not  designed, 
bat  owing  entirely  to  n^lect 

In  commenting  on  this  case,  StUherlandy  J.,  who  deli- 
▼ered  the  opinion  of  the  court,  observes,  that  the  true  rule 
to  be  collected  from  all  the  cases  is,  that  to  entitle  the  de- 
fendant to  a  new  trial,  he  must  show  himself  to  have  been 
^judiced  by  the  irregularity,  and  concludes,  ^  Whatever 
imgnlarity  therefore  there  may  have  been  in  this  case,  it 
is  most  evident  that  it  has  not  affected,  or  prejudiced  in  any 
laanner  the  rights  of  the  prisoner,  and  that  he  is  not,  ac^ 
cording  to  die  best  established  principles,  entitled  to  a  new 
thai" 

So,  if  the  jndge  overrule  a  challenge  to  a  juror,  after  de- 
claring he  has  formed  an  opinion,  as  in  Blake  v.  BiRXU- 
p«ttf  A.(l)  On  certiorari  from  a  justice's  court.  On  the 
jurors  being  called,  the  defendant  below  objected  to  one  of 
diem,  alleging,  as  a  cause  of  challenge,  that  the  juror  had 
previously  expressed  his  opinion,  that  the  roll  so  taken  by 
the  defendant  was  unlawful  and  not  authorized  by  the  act, 
and,  at  the  same  time,  offered  to  verify,  by  proof,  the  truth 
of  the  exception ;  but  the  justice  overruled  the  objection, 
and  allowed  the  juror  to  be  sworn,  and  a  verdict  was  found 
fer  die  plaintiff.  Per  Curiam.—''  We  think  the  challenge 
was  well  taken.  That  a  juror  had  previously  given  an  opi- 
luon  on  the  very  question  in  controversy,  was  a  valid  ex- 
oeption  to  his  being  sworn  to  try  the  cause ;  the  defend- 
ant's proceeding  to  trial  on  the  merits,  afterwards,  is  no 
waiver  of  the  exception,  nor  does  it  preclude  him  from 
attagng  the  misdirectiim  of  the  judge  as  erTor."(2) 

&  The  objection  to  a  grand  juror,  by  reason  of  partiality 


(1)  1  Johns.  Rep.  316. 

(»)  Vide  8  Johns.  Rep.  445.    6  Cowcn,  566.    4  Wendell,  231^— 
and  1  Bonr'ii  Trial,  410. 
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aad  dislike,  or  want  of  the  qualification  of  property,  must 
be  taken  belfore  indictment  found,  otherwise  it  would  not 
avail  to  quash  the  proceedings,  much  less  to  set  aside  the 
▼eidict 

The  former  of  these  objections  was  overruled,  on  a  mo* 
tion  to  quash  the  indictment,  in  The  People  v.  Jeu>eit.{l) 
The  defendant  in  support  of  his  motion,  among  other 
things,  showed,  that  Benjamin  Wood,  one  of  the  grand 
jurors,  had,  before  the  finding  of  the  bill  of  indictment,  in 
repealed  conversations,  declared,  that  the  defendant  ww 
concemed  in  the  abduction  of  Moi^an ;  aided  in  carrying 
him  off;  was  guilty  thereof;  and  ought  to  bepunidied 
therefor.  And  that  in  such  conversations  Wood  discovered 
great  malignity  of  feeling,  and  bitter  hostility  against  the 
defendant. 

*  SavfigCj  Ch.  J.,  commenting  on  this  part  of  the  case,  ob* 
serves :  '^  As  to  Wood,  the  other  juror,  good  cause  of  chal- 
lenge existed.  There  are  causes  of  challei^  to  grand 
jurors,  and  these  may  be  urged  by  those  accused,  whether 
in  prison,  or  out  on  recognisances ;  and  it  is  even  said 
that  a  person  wholly  disinterested  may,  as  amictuf  curuB^ 
suggest  that  a  grand  juror  is  disqualified.  But  such  sugges- 
tion, to  be  availing,  must  be  made  previous  to  the  juror 
being  empannelled  and  sworn."  Again,  ^^  I  cannot  consent 
that  after  an  indictment  found,  the  party  charged  may  urge 
an  objection  of  this  kind,  in  avoidance  of  the  indictment. 
The  books  are  silent  on  the  subject  of  such  exception  after 
iadictment  found;  luid  in  the  absence  of  authority,  I  am 
indined  to  say,  in  consideration  of  the  inconvenience  and 
delay  which  would  unavoidably  ensue  in  the  administration 
of  criminal  justice,  was  a  challenge  to  a  grand  juror  per- 
nitted  to  be  made  after  he  was  sworn  and  empanxielled, 
that  the  objection  comes  too  late," 


(1)  3  Wendell,  314. 
6 
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Matey ^  J.,  remarks, ''  I  have  had  more  difficulty  in  dis- 
posing of  the  objection  made  to  Lacey  and  Wood — ^What 
is  urged  against  Wood  particularly,  would  have  been  suffi* 
cient  to  exclude  him,  on  a  challenge  upon  the  grosnd  of 
fiiTour ;  ttiough  on  the  argument  it  was  said  to  be  otherwise 
by  the  counsel  for  the  people.  The  opinion  of  Ch.  J.  Jifer- 
skallj  on  the  trial  of  Col.  Burr,  and  of  Woodworth,  J.,  in  the 
case  of  The  People  v.  Barker,  are  decisive  of  this  question. 
If  the  objection  to  these  jurors  could  have  been  presented 
when  they  were  empannelled,  and  the  te^ta  on  which  it  rests 
properly  authenticated,  I  think  it  would  have  been  sufficient 
to  exclude  them.'^  Again ;  "  Though  I  feel  the  force  of  the 
argument,  that  the  defendant  should  be  allowed  the  benefit 
of  an  exception  to  a  partial  grand  juror,  I  cannot  turn  my 
view  from  the  consideration  of  the  great  dela3r8  and  embar* 
rassments  which  would  attend  the  administration  of  crimi- 
nal justice,  if  it  was  to  be  obtained  in  the  way  now  proposed. 
No  authority  for  adopting  this  course  was  shown  on  the  ar* 
gument,  and  I  have  not  since  been  able  to  find  any.  It 
would  be  a  novel  proceeding,  and  there  is  reason  to  fear  it 
might  be  followed  with  more  serious  difficulties  than  are 
now  foreseen." 

The  latter  objecticm,  as  to  the  qualification  of  propertf, 
was  disposbd  of  in  the  case  of  the  same  defendant,  on  a 
question  afterwards  brought  up  on  demurrer.  He  had 
pleaded  to  the  indictment  that  J.  W.  S.,  one  of  the  grand 
jurors,  by  whom  the  indictment  was  found  before  and  at 
the  time  when  he  was  empannelled,  charged  and  sworn  as 
a  grand  juror,  had  not  a  freehold  of  the  value  of  #160 ; 
nor  was  he  in  possession  of  lands  under  a  contract  for  the 
purchase  of  the  same  and  worth  $150  in  personal  proper- 
ty ;  nor  had  he  made  improvements  on  such  lands  to  the 
amount  of  $150  firee  from  all  reprizes,  debts,  or  incum- 
brances whatsoever.  Wherefore  he  prayed  judgment  of 
the  indictment,  and  that  the  same  might  be  quashed,  tec. 
The  opinicMi  of  the  court  was  delivered  by  SuUierUmd^  J., 


Cbi^  IL]         EMPANNELLINQ  THE  JURY.  4B 

concluding  thus :  '*  I  apprehend  a  yeidict,  either  in  a  ci^ 
or  criminal  case,  would  not  be  set  aside  merely  on  the 
fpround  that  one  or  more  of  the  jurors  had  not  the  property 
qualification  required  by  law.  It  very  frequently  occurs 
that  such  mistakes  are  made  in  the  panel ;  and  jurors  un- 
doubtedly, sometimes,  serve  without  the  requisite  l^i;al  qua- 
liiications.  But  if  the  objection  is  not  raised  when  the  jury 
is  drawn,  the  parties  are  concluded,  although  the  &ct  may 
not  have  come  to  their  knowledge  until  after  the  trial.  I 
ipeak  of  strictly  legal  and  technical  objections  which  go 
to  the  character  of  the  juror,  and  show  that  he  laboured, 
under  prejudices  and  prepossessions  which  render  him  in- 
capable of  acting  impartially  in  the  case,  and  that  in  aH 
human  iHrobaUUty  there  had  not  been  a  fair  trial.  The 
ofagection  presented  by  the  plea  to  the  indictment  in  this 
case  18  atnq>ly,  that  one  of  the  grand  jurors  was  not  a  free- 
iM^der,  4tc.  This,  in  a  civil  case,  would  not  be  a  suflScieiit 
ground,  per  se^  for  setting  aside  the  verdict  of  a  jury,  al- 
though  the  law  expressly  requires  that  petit  jurors  shall  be 
freeholders.  Much  less  ought  it  to  prevail  against  an  indict- 
ment, fi>r  the  reasons  which  have  already  been  8tated."(l) 

A  principal  challenge  to  a  grand  juror  before  bill  found, 
and  to  a  petit  juror,  before  he  is  empannelled,  stand  upon 
the  same  looting ;  and  if  in  the  latter  case,  the  challenge 
is  good  and  seasonably  interposed,  yet  overruled,  a  new 
trial  will  be  granted. 

In  The  People  v.  VennUyea.{2)  One  Norwood  was 
cafled  as  a  juror,  and  challenged  for  principal  cause.  He 
testified  he  had  heard  all  the  evidence  given  on  the  former 
trial,  having  been  present  at  it ;  that  he  had  made  up  his 
opinion  perfectly  on  the  evidence,  that  the  defendants  were 
all  guilty.  Upon  being  inquired  of  by  the  district  attorney 
he  stated  that  he  felt  no  bias  or  partiality  against  any  of 

(1)  The  People  ▼.  Jewett,  6  Wendell,  386. 

(2)  7  Cowea,  106. 
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in  open  court,  this  shall  not  avoid  their  verdict,  albeit  they 
should  not  have  carried  it  with  them."(l) 

In  Ooodman  v.  Cotheringt(my{2)  a  new  trial  was  moved 
for  upon  several  affidavits  that  at  the  last  Gloucester  assiases, 
the  jury  being  charged  with  an  issue  concerning  a  copy- 
hold, after  they  had  heard  the  evidence,  and  when  they 
had  departed  from  the  bar,  one  of  them  went  from  his 
companions  and  then  returned  to  them,  and  brought  a 
court-roll  with  him,  and  said  that  he  knew  the  matter  and 
was  for  the  plaintiff:  and  then,  although  the  rest  of  the 
jurors  thouf^t^otherwise  before,  they  submitted  to  this  jiuror 
and  found  for  the  plaintiff:  and  the  court,  for  this  misbc^ 
faaviour,  awarded  a  new  trial. 

And  in  Lord  Shande^s  case,(3)  in  the  time  of  Botte^ 
Ch.  J.,  after  a  trial  at  bar,  a  new  trial  was  granted,  be^ 
cause  the  plaintiff  had  delivered  a  paper  to  the  jurors, 
after  they  departed  from  the  bar. 

In  HeyUr  v.  Hallf  in  ejectment,  it  became  a  material 
question  when  one  Pratt  became  a  bankrupt,  and  after  evi- 
dence given,  and  the  direction  of  the  court,  the  plaintiff^ 
solicitor  delivered  to  the  jury,  in  the  foce  of  the  court, 
(but  this  was  not  observed,)  as  they  were  departing  from 
the  bar,  the  depositions  of  Pratt ^  taken  in  chancery,  which, 
by  his  own  confession,  proved  him  a  bankrupt  at  the  time 
pretended  by  the  plaintiff ;  (but  these  depositions  had  before 
been  read  unto  them  in  court;)  they  sufterwards  returned 
and  were  ready  to  give  a  verdict  for  the  plaintiff;  but  the 
other  party,  by  the  counsel,  showed  this  to  the  court,  and 
the  jury  were  examined  each  of  them  upon  oath,  if  more 
was  read  to  them  after  the  departure  than  was  read  to  them 
in  open  court,  and  they  agreed  that  there  was  not  8. 
miey  were  asked  how  they  were  inclined  to  give  their 
verdtict  before  they  read  the  depositions;  and  some  said, 


(1)  Ca  Litt  nr.         (%)  1  Sid.  SS5.         (3)  S  Moifin,  Sa 
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that  they  were  indined  to  find  for  one  and  othors  ton  the 
other :  and  npoa  this  the  solicitor  was  committed  for  his 
nusdemeanor,  and  the  verdict  taken  de  bene  esse  ;  and  the 
officer  of  the  court  was  commanded  to  make  a  record  of  all 
dus  matter  after  the  veidict.  And  upon  this  statement  it 
was  adjudged  by  three  of  the  justices,  *'  that  the  Terdict  be 
quashed,  and  a  venire  facias  de  novo  awarded  for  the 
reasons :  1.  Because  the  jurors  might  not  think  of  ttie 
answers  which  counsel  on  the  other  part  would  wpi^  to 
this  evidence  if  ithad  been  again  given  in  court  2.  Be- 
cause, perhaps,  upon  this,  the  court  would  have  given  ano- 
ther direction.''(l) 

But  if  no  one  on  the  behalf  of  the  party  conveys  the  pa^ 
per  to  the  jury,  and  it  should  appear  probable  that  it  was 
pievioudy  in  possession  of  a  juror,  it  has  been  helcf  to  foil 
within  the  principle,  that  a  juror  may  ommiunicate  to  his 
follow  jurors  what  h$  knows  of  the  case,  and  for  that  the 
Terdict  will  not  be  disturbed.  In  Graves  v.  iSSIor<,(2)  one 
of  the  eiTors  assigned  was,  that  the  parties  being  at  issttSi 
whether  a  feoffinent  were  made,  and  the  jurors  at  nisi  prisu 
being  gone  tc^ther  to  confer,  William  Malevory,  one  of  the 
jnrors,  showed  to  the  residue  of  the  jurors  an  escrow  in 
writing,  which  had  not  been  submitted  in  evidenoei  by 
reason  of  which  they  found  for  the  demandant  Andafier 
aigumsnt  at  the  bar,  the  court  resolved,  that  it  was  not 
any  error,  nor  could  be  alleged  for  error :  for  it  doth  not 
•iqiear  that  it  was  evidence  given  to  the  juror  byany<tf  ttie 
parties,  or  by  any  other  in  behalf  of  the  plaintiff:  bat  it 
shall  be  intended  that  he  showed  it  of  himself  and  that  it 
was  a  laece  of  evidence  which  he  had  about  him  befooe, 
and  showed  it  to  inform  himself  and  his  follows ;  andaahe 
might  declare  it  as  a  witness  that  he  knew  it  to  be  true,  so 
he  might  show  any  thing  which  he  knew. 


(1)  Palmer,  335.  (2)  Cro.  Eliz.  616. 
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8a  if  the  papers  handed  to  and  carried  ont  by  the  jury 
contain  matter  irrelevant  or  immaterial^  so  as  to  make  it 
improbable  it  could  affect  the  merits  of  the  controversy, 
the  verdict  will  be  permitted  to  stand. 

In  Lonsdale  v.  Broumj{l)  the  defendant  moved  for 
a  new  trial  for  this  cause,  among  others,  that  the  jury 
took  out  with  them  a  deposition,  part  of  which  was  ob- 
jected to  at  the  trial,  and  the  objection  allowed.  And  per 
Washinffton,  J. — '^  If  the  parts  of  the  deposition  which 
were  not  read  were  material  to  the  plaintiff's  case,  we 
should  think  that  the  verdict  ought  not  to  stand.(2)  So 
if  the  deposition  had  been  delivered  to  the  jury  by  the 
plaintiff's  counsel  without  the  consent  of  the  other  side, 
although  it  fully  appeared  that  the  rejected  parts  had  nol 
been  read  to  the  jury.  But  if  the  evidence  be  altogether 
irrelevant  and  immaterial  to  the  issue,  and  the  deposition 
is  taken  out  by  the  jury  by  mistake,  jure  think  it  would  be 
gmng  too  fiir  to  set  aside  the  verdict  when  the  court  can* 
not  but  perceive  that  it  could  not  have  influenced  the 
finding  of  the  jury.'* 

2.  If  the  party,  or  any  one  on  his  behalf^  directly  m>- 
proach  a  juror  on  the  subject  of  the  trial. 

As  in  the  case  of  a  witness  who  repeals  his  evidanoe 
apart  to  the  jury.  In  Meiealf  v.  Deaiu{3)  The  jury 
ivere  gone  torn  the  bar  to  confer  of  their  verdict  One  of 
IIm  witnesses,  that  was  before  sworn  on  the  part  of  Dean^ 
was  called  by  the  jurors ;  and  he  recited  again  his  evi- 
denoe  to  them,  and  after  they  gave  their  verdict  for  Dean. 
And  complaint  being  made  to  the  judge  of  the  assiaes  o£ 
this  misdeaieanor,  he  examined  the  inquest,  who  confessed 
cH  the  matter,  and  that  the  evidence  was  the  same  in  efiect 


(1)  4  Wash.  C.  C.  Rep.  149. 
(3)  Cro.  Elix.  189. 


(2)  Vide  5  BAass.  Rep.  405. 
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that  was  given  before  et  7ion  alia  nee  dwersa;  and  this 
matter  being  returned  upon  the  posteaj  the  opinion  of  the 
court  was  that  the  verdict  was  not  good,  and  a  venire  fas- 
ciae de  novo  was  awarded. 

With  this  agrees  TTumipson  v.  Mallet,  in  EArror,(l) 
where  the  jury,  after  they  had  1^  the  court  and  retired 
into  their  room,  had  taken  upon  them  to  send  for  and  exa- 
mine a  witness  who  had  not  been  sworn  and  ezanuned  in 
court,  without  leave  of  the  court,  or  consent  of  the  parties  or 
their  attorney;  though  this  was  not  known  at  the  time  their 
verdict  was  received  and  recorded  in  court,  but  came  out 
after  they  had  been  discharged.  The  judges  unanimously, 
without  argument,  ordered  a  new  trial  without  costs,  ob- 
serving that  this  was  very  reprehensible  conduct  on  the  part 
of  the  jury,  for  which  they  had  deserved  to  be  fined,  if  it 
had  been  known  to  the  court  before  they  were  discharged. 

So,  in  Knight  v.  ^The  Inhabitante  of  Preepart,{2)  A 
new  trial  was  moved  for  on  the  part  of  the  defendants,  on 
the  ground  that  one  Briggs,  who  was  a  witness  for 
Knight,  on  the  trial  of  the  cause,  after  the  empanneUing  of 
the  jury,  and  before  the  trial,  applied  to  Justin  Kent,  one  of 
the  jurors,  and  stated  to  him  that  this  cause  was  of  great 
consequence  to  him,  Briggs,  and  if  it  went  against 
Knight,  he,  Briggs,  should  have  to  pay  the  costs,  and 
that  the  defending  the  action  was  a  spiteful  thing  on  the 
part  of  the  said  inhabitants  of  Freqx)rt,  the  counsel  for 
the  defendant  declaring,  that  they  had  no  knowledge  of 
the  said  fects,  untU  after  the  jury  had  returned  their  said 
verdict  The  juror  testified  to  the  truth  of  the  forgoing 
statement,  and  added  that  Knight  was  not  preset  at  the 
time,  nor  did  the  juror  know  that  he.  Knight,  had  any 
knowledge  thereof  And  it  was  admitted  that  the  said 
Briggs  was  Knighf  s  son  in  law,  and  did  assist  him  in 


(1)  3  Bay,  M.  (2)  13  Matt.  218. 

7 


so  NBW  TRIALS.  [Chap.  IIL 

mipportmg  his  esase.  By  the  Ckurt — ^  Too  much  care 
and  precaution  cannot  be  used  to  preserve  the  purity  of 
jury  trials.  The  attempt  to  influence  the  juror  in  this 
case  was  grossly  improper,  and  ought  to  be  discounte- 
nanced. It  is  not  necessary  to  show  that  the  mind  of  the 
juror  thus  tampered  with,  was  influenced  by  this  attempt. 
Perhaps  it  is  not  in  his  power  to  say  whether  he  was 
influenced  or  not.  If  he  was,  there  is  sufficient  cause  to 
set  aside  the  verdict ;  and  if  he  was  not,  and  the  party 
who  has  gained  the  verdict  has  a  good  cause,  he  will  stOl 
be  entitled  to  a  verdict  upon  another  trial.  We  cannot  be 
too  strict  in  guarding  trials  by  jury  fr<»n  improper  influ- 
ence. This  strictness  is  necessary  to  give  due  confidence 
to  parties  in  the  results  of  their  causes ;  and  every  one 
ought  to  know  that  fof  any,  even  the  least,  intermeddling 
\rith  jurors,  a  verdict  will  always  be  set  aside." 

In  Blaine  v.  C%am6erj,(l)  there  was  a  verdict  for  the 
ptaintiff,  and  a  motion  for  a  new  trial.  One  of  the  grounds 
was  that  a  brother-in-law  of  the  lessor  of  the  plaintiff  con- 
veraed  with  one  of  the  jury  concerning  the  cause,  before 
*and  after  he  was  sworn,  who  had  declared  he  derived 
more  information  fiom  him  than  from  the  court  or  jury. 
A  new  trial  was  ordered  upon  another  ground.  Tiigh- 
man^  Ch.  J.,  however,  takes  occasion  to  observe  upon  this 
olgection.  "  It  would  be  an  iiqury  to  Ae  administrationi 
df  justice,  not  to  declare  that  it  is  a  gross  misbdiaviour  for 
any  person  to  speak  to  a  juryman,  or  for  a  juryman  to  per- 
mit any  perscm  toconverse  with  him,  respecting  the  cause 
he  is  trjriug)  at  any  time  after  he  is  summoned  and  befine 
the  verdict  is  rendered."    And, 

PerYsole^,  J.  '' If  the  truth  of  the  focts  was  eorreeliy 
Mated  in  the  affidavits,  the  person  who  attQnq>ted  to  labour 


(1)  1  Serg.  &  Rawle,  169. 
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Itie  jury  meritad  the  tnocC  severe  ptmishment,  as  such  oon- 
duet  poiscms  the  fint  sources  of  justioe." 

So,  in  RUekie  r.  Hlalbrooke4,l)    The  verdiet  was  hr 
Ifae  plaintiff.    The  defendant  moved  fer  a  new  ^al,  upon 
'  giDunds  appealing  in  the  opinion  of  the  court,  delivemd 
w  feUowB  by  THlghmafiy  Ch.  J.  *<  The  verdict  in  this  case 
llaving  been  for  the  plftintifi^  a  motion  has  been  made  on 
the  part  of  the  defendant  for  a  new  trial.    In  su^wrt  of 
this  motion,  several  matters  have  been  offered  both  of  law 
irndfect;  but  there  is  one  which  demands  particular  atten- 
lioil.    An  affidavit  has  been  produced  of  one  of  the  juiots, 
by  which  it  appears  that  a  difficulty  in  this  plaintUPs 
aMpBnt  liaving  been  mentioned  after  the  jury  had  received 
Ihe  ehaife  of  the  court,  and  retired  to  consider  of  ibMr 
verdict,  the  foreman  of  the  jury  declared  that  the  plaimiff 
had  satisfied  him,  with  regard  to  that  difficulty,  in  a  con- 
venation    whieh  he   had  with  him  mU  of  eourij  and 
^fter  thejury  ha4  been  e^aen^    The  plaintiff's  counsel 
eontended  that  the  court  should  pay  no  regard  to  tlus 
affidavit,  because  it  is  impolitic  to  permit  jurors  to  lelale 
vhat  passed  hetveen  themselves,  and  for  this  they  relied 
on  the  case  of  duggcLge  v.  Swan.{ii)    That  was  a  very 
difeieat  case  fimn  the  present.    The  jury  drew  lots  for  the 
verdict  and  the  court  refueed  to  hear  the  affidavit  of  one 
of  the  jnron  to  prove  it    Whether  jurors  should  be  peih 
Wtted  fto  dieclose  their  own  misccmduct,  has  beenaMarote 
fuss^ie.    I  declined  giving  any  opinion  on  th«^  point,  'm 
duggagey,  Swun^  becaiiee  the  case  did  not  noqiues  it 
There  was  enough  to  set  aside  the  vecdkt  on  other  grounds. 
Bbt  my  bietbren,  the  lale  judges  Yeales  and  Bradkeiuridge, 
^mtemij  w^ae  decidedly  of  opinion  Ibat  the  sffidavit  of  the 
jiir<»r .should  nol  be  n^arded.    Bat  it  ii0rer  has  been*  attd,  I 
lr«it,ncTOr  wiji  to  doubted  that  the  a^Anrit  (o(  a  jmsor 
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shall  not  be  received  to  prove  miebehaviour  of  One  of  the 
parties  to  the  mit.  The  holding  of  conversations  with 
jurors  afier  they  are  sworn,  is  a  practice  against  which  the 
court  should  set  its  &ce  resolutely,  and  put  it  down  at 
once.  It  must  be  known  that  a  party  may  lose,  but  cannot 
gain  by  a  conversation  with  a  juror  after  he  is  sworn,  unless 
it  be  open,  and  by  permission  of  the  court.  If  the  verdiet 
should  be  against  him,  it  would  stand ;  if  for  him,  it  will 
be  set  aside." 

So,  in  Cottle  v.  Cottle.{l)  Where  the  prevailii^  party 
in  a  cause  tried  by  jury,  previous  to  the  trial,  butduringtbe 
same  term,  conveyed  one  of  the  jurors  several  miles  in  his 
own  sleigh,  to  the  house  of  a  friend,  where  he  was  hospitar 
bly  entertained  for  the  ni^t ;  the  verdict  was  for  this 
reason  set  aside. 

8.  But  if  insidious  attempts  of  this  kind  be  known  lo, 
and  it  be  in  the  power  of^  the  other  party  to  have  it  cor- 
rected, and  he  neglect,  the  objection  will  not  avail  to  set 
aside  the  verdict.  So  ruled  in  Herbert  v.  Shaw.{2)  The 
ease  was  this :  Upon  an  issue  joined  in  an  action  between 
Lady  Herbert,  daughter  of  the  Duke  of  Leeds,  and  the  Fish- 
ermen of  Milton,  a  letter  was  written  by  the  Duke  of  Leeds 
to  every  particular  juryman,  wherein  he  desired  their  ap- 
pearance at  the  trial,  and  concluded  his  letter  in  these 
words:  '^  which  I  diall  take  as  a  great  obligation,  particu- 
larly fipom  yourself^  and  shall  be  glad  of  an  occasion  to 
show  how  much  I  am,  sir,  your  humble  servant"  Upon 
which  the  defendant  moved  for  a  new  trial.  It  was  argued 
i^gainstthe  motion,  that  it  could  not  be  maintenance  in  the 
duke,  being  &ther  to  the  plaintiff,  and  that  it  was  the  de- 
fendant's n^lect,  in  not  discovering  the  letter  before  the 
trial,  and  making  his  chall^ige,  it  appearing  he  knew  of  it 
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before.  PoweUj  J.,  said  he  remembered  a  caae  in  the  court 
of  common  pleas,  where  a  stranger  wrote  to  a  jur3nnan  to 
consider  that  the  plaintiff  was  a  poor  man ;  forwfaichanew 
trial  was  granted  and  the  writer  taken  up  and  committed ; 
but  here  this  seems  only  an  invitation,  and  an  endeavour 
for  a  full  jury  to  appear,  in  order  to  avoid  a  tales,  and  a 
mem  may  write  in  behalf  of  his  daughter.  But  the  dcaibt 
was  as  to  the  compliment  here  paid  to  the  jurjnnen,  by 
80  great  a  man  as  the  Duke  of  Leeds,  and  he  tbooght 
the  foct  hardly  justifiable,  even  in  a  fiuber.  And  after 
the  case  had  been  twice  argued,  it  was  resolved  by 
JBbltj  Ch.  J.,  P&well,  Pawys,  and  Ghuid,  Justices,  that  no 
new  trial  should  be  granted ;  because  the  defendant  haviof 
notice  of  such  a  letter  long  before  the  trial,  might  have 
moved  for  a  trial  at  bar,  which  the  other  side  had  oftred 
to  consent  to ;  but  taking  the  letter  as  it  is  in  itsd^  it  is  of 
dangerous  consequence,  for  it  is  a  temptatkxi  to  the  jury 
to  be  partial,  and  takes  off  tfieir  indiffiarency .  Bat  again, 
if  a  party  have  cause  of  challenge,  and  know  of  it  time 
enough  before  the  trial,  if  he  do  not  challenge,  he  shall  not 
have  a  new  trial :  con/ro,  if  he  has  not  timely  notice  of  it. 
The  party  himself  cannot  give  a  juryman  money  to  appear, 
for  it  cannot  be  supposed  that  he  will  hire  him  to  give  a 
verdict  against  himself. 

So,  in  SueU  v.  THmbrell{l)  On  a  motion  for  a  new 
trial  it  was  held,  that  desiring  a  jurer  to  appear  in  the 
cause,  liriiich  was  between  a  miller  and  a  baker,  was  no 
ground  to  set  aside  a  verdict  And  the  court  remembered 
the  case  of  the  Duke  of  Leeds,  who  wrote  a  lett^  to  a 
jurer,  desiring  him  to  attend,  ''  and  you  will  oUige  your 
humble  servant,  Leeds  f  which  was  thought  no  reason  to 
set  the  verdict  aside. 
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4.  If  indirect  measures  are  resorted  to,  to  prejudice  the 
jury,  although  the  party  may  disclaim  all  knoidedge  and 
participation,  a  new  trial  will  be  granted. 

In  Coster  v.  MereH^V)  Vaughan^  sergeant,  had  ob- 
tained a  rule  niai  toi  a  new  trial  in  this  case,  on  an  afi- 
daiit  which  stated  Ihat  handbills,  reflecting  on  the  plain- 
tiff's character,  had  been  distributed  in  court  at  the  time'of 
the  trial,  and  had  been  seen  by  the  jury.  Lens^  seigeaac, 
who  showed  cause  against  the  rule,  <MSrered  affidavils  fnm 
all  the  jurymen,  that  no  such  placard  had  been  shown  to 
Ihem ;  and  though  he  admitted  that,  in  general,  affidavte 
on  the  subject  of  the  cause  could  not  be  received  firom  a 
JHurjrraan,  yet  he  urged  that,  as  in  the  present  case,  no  an- 
swer could  be  given  to  the  plaintiff's  statement,  except  by 
sinch  affidavits,  diey  ought  to  be  received.  But  the  court 
fefiised  to  admit  the  affidavits,  thinking  that  it,  might  beof 
pernicious  consequence  to  receive  such  affidavits  in  any 
case,  or  to  assume  that  a  jury  had  been  unduly  iniaenoed: 
and  though  the  defendant  denied  all  knowledge  of  the 
handbills,  they  made  the  rule  absolute. 

In  Spencdcy  v.  De  WUUa.{2)  It  appeared  the  jdainiyr 
had  made  and  published,  and  distributed  about  the  court 
and  the  hall,  astatementof  his  case,  at  and  before  the  trial. 
The  de&ndant  moved  for  a  rule  nisi  on  two  grounds,  the 
Kgection  of  evidence  intended  to  impeach  a  witness  on  a 
fibct  wholly  irrelevant,  and  the  distribution  of  copies  of  the 
ease.  The  court  rsfiised  the  motion  on  the  first,  but  graatod 
a  rule  mH  on  the  second  ground  alone. 

fik>  if  artifice  or  trick  be  practised  to  prevent  the  atleiid- 
aneeof  witnesses. 

Tins,  in  Davis  v.  DaseriU^)  in  a  motimi  for  a  new 
trial,  on  a  suggestion,  that  the  de&ndant  anested  and  im- 
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priKned  (hm  of  the  plaintiff's  witneeses  until  the  trial 
over^  it  was  adjudged  to  be  good  cause  of  granting  a  new 
trial. 

And  a  verdict  was  set  aside  where  a  material  witness  fiw 
the  deiendant  concealed  himself  in  the  plaintiff's  house. 
Mmipesson  v.  Randle^  thus  noted  by  Bulkor.  ''  A  mate- 
rial witness  for  the  defendant  concealed  himself  in  the 
jdaintifi^s  house  to  avoid  being  served  with  a  subpoBUa,  by 
which  means  the  plaintiff  obtained  a  verdict,  but  Ae  court 
set  it  aside  without  costs,  it  being  unreasonaUe  for  the 
plaintiff  to  carry  the  cause  down  to  trial  when  she  knew 
the  defendant  could  not  make  a  defence."(l) 

But  it  would  appear,  that  if  a  party  were  libelled  by  a 
Dure  stranger,  it  would  be  sufScient  cause  for  postponing 
the  trial,  but  not  for  setting  aside  the  verdict.  So  ruled  In 
Bex  V.  BurdettlZ)  Rex  v.  Graf, {3)  and  The  King  v. 

MUffe.{A) 

80  if  means  are  adopted  which  have  the  efllbct  of  pva- 
TentiBg  witnesses  £rom  attending,  that  cannot  be  traced  tp 
the  party  or  his  agents,  it  would  appear,  a  new  trial  would 
not  be  gnmtsdt  In  Cfraven&r  v.  Fenwickf{S)  after  a  trial 
Ht  bar,  anld  verdict  for  lessees  in  ejectment,  a  new  trial  wall 
noved  foar  mpon  the  merits  of  the  cause,  and  also  upon  an 
affidavit  containing,  in  substance,  that  the  defendant's  wit- 
nesses ware  kept  back  by  a  report  q[Nread  in  Holland,  when 
dtey  were  on  their  way  to  England,  and  that  the  wimessea 
tibat  were  already  come  over  had  been  laid  by  the  heels ; 
Imt  it  did  not  name  any  one  who  had  spread  the  report^  or 
that  it  was  by  the  agents  or  persons  employed  by  Feawiok. 
And  though  the  court  were  dissatisfied  with  the  vardiot  for 
ieveild  reasons,  one  of  which  was,  that  the  trial  lasted  above 
siztan  hoors^  and  abundance  of  evidence  was  given  00 
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both  sides,  and  the  jury  were  agreed  on  their  verdict  in 
half  an  hour's  time ;  yet  the  court  would  not  grant  a  new 
trial,  but  declared,  that  after  a  trial  at  bar  they  would  not 
easily  grant  a  new  trial,  more  especially  in  ejectment,  w:here 
the  first  verdict  is  not  peremptory,  and  where  there  is  no 
foul  practice  made  to  appear  in  the  jury  or  party  for  whom 
the  verdict  was,  as  keeping  back  of  witnesses,  &c.,  in 
which  cases  alone  it  was  discretionary  in  the  court  to 
grant  it. 

6.  It  is  a  general  rule,  that  all  disingenuous  attempts  to 
stifle  or  suppress  evidence,  or  to  thwart  the  proceedings,  or 
to  obtain  an  unconscionable  advantage,  or  to  mislead  the 
court  and  jury,  will  be  defeated,  by  setting  aside  the  ver- 
dict. 

Thus,  in  Anderson  v.  Oeorge.{l)  Upon  a  rule  for  the 
plaintiff  to  show  cause  "  Why  a  verdict  should  not  be  set 
aside  and  a  new  trial  ordered  upon  payment  of  costs."  The 
plaintiff  had  sold  goods  to  the  defendant,  who  paid  for  them 
by  a  promissory  note  of  one  Hopley :  which  the  defendant 
endorsed.  The  plaintiff  demanded  the  money  of  Hopley, 
but  indulged  him  with  further  day  of  payment  several 
times,  till  he  &iled.  The  only  dispute  between  the  parties 
was,  "Which  of  them  ought  to  bear  the  loss  of  thisnote;" 
for  the  plaintiff  was  paid,  if  the  loss  ought  to  &11  upon  him, 
through  his  neglect  or  indulgence  in  giving  further  credit 
to  Hopley.  There  were  two  counts  in  the  declaration: 
one  for  goods  sold,  the  other  against  the  defendant  as  en- 
dorser of  the  promissory  note.  When  the  cause  came 
on  to  be  tried,  though  both  parties  came  to  try  the  real 
merits  of  the  question  between  them,  viz:  "Whi<A 
shoidd  bear  the  loss  of  the  note  occasioned  by  Hopley's 
foilure,"  and  the  plaintift's  agents  had  the  note  in  court, 
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yet  finding  upon  their  own  evidence,  that  the  plaintiff 
had  given  repeatedly  further  credit  to  Hopley,  they  re* 
sorted  to  a  trick,  and  rested  their  case  upon  proving  the 
sale  and  delivery  of  the  goods,  which  never  was  dis- 
puted. The  defendant  could  not  produce  the  note ;  it  was 
in  the  plaintifiTs  custody.  Relying  upon  its  being  the  only 
ground  of  the  plaintiff's  case,  the  defendant  had  not 
given  him  notioe  to  produce  it.  The  court  having  ruled 
it  could  not  be  given  in  evidence,  and  the  defendant  had 
not  entitled  himself  to  prove  the  contents  for  want  of  notioe 
to  produce  it — Lord  Mansfield  told  them  it  was  an  impro- 
per artifice ;  that  no  verdict  could  stand  which  was  so  ob- 
tained. But  the  plaintiff  refiised  to  produce  the  note ;  and 
had  a  verdict  of  course. 

It  was  contended,  for  the  plaintiff,  that  the  verdict  was 
regular,  and  the  plaintiff  in  no  fault ;  for  without  notice  he 
was  not  obliged  to  produce  the  note.  Therefore  the  v^- 
dict  ought  not  to  be  set  aside.  But  the  court  thou^t  the 
plaintiff  had  taken  an  unfeir  advantage,  contrary  to  justice 
and  good  conscience ;  that  the  rules  of  practice  must  be 
general ;  but  he  who  abused  them  in  a  particular  case, 
should  not  shelter  a  trick  by  regularity.  The  plaintiff  did 
not  want  notice  to  produce  a  note  he  had  in  court,  and 
which  he  had  laid  in  the  declaration  as  his  ground  of  ac- 
tion. Besides,  he  took  a  verdict  for  the  price  of  the  goods, 
though  he  had  received  satis&ction,  the  evidence  of  which 
was  in  his  own  custody,.and  suppressed ;  and  they  not  only 
set  aside  the  verdict,  but  without  costs,  and  declared  the 
next  time  that  a  party  should  obtain  a  verdict  in  like  man* 
ner,  by  an  unfair,  unconscionable  advantage,  without  try- 
ing the  real  question,  they  would  set  aside  the  verdict,  and 
make  him  pay  the  costs. 

The  same  principle  governed  in  granting  the  motion  in 
Bodingtan  v.  Harris.{l)    This  was  an  action  for  a  nui- 
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eRUice,  and  was  defended  by  the  IsuidloTd  of  the  defendant. 
The  attorney  of  the  landlord  told  the  defendant  he  need 
not  attend  the  trial ;  and  without  the  consent,  and  against 
the  express  directions  of  the  defendant,  he  entered  into  a 
consent  rule  to  abate  the  nuisance.  The  landlord  being 
also  dissatisfied  dismissed  the  attorney,  and  told  the  defen- 
dant he  must  thenceforth  employ  an  attorney  for  himsell 
An  attachment  having  issued  on  thie  consent  rule,  a  rule  was 
obtained  to  show  cause  why  the  attachment  should  not  be 
set  aside,  and  a  new  trial  had.  The  court  thought  (here 
ought  to  be  a  new  trial  under  all  the  circumstances,  as  it 
could  form  no  precedent,  except  a  case  rii6uld  arise  pre- 
cisely similar  in  all  its  points. 

So,  in  Trubody  v.  J3ram.(l)  One  Robert  Brain  was 
examined  as  a  witness,  who,  on  being  asked  if  he  had  not 
had  a  conversation  with  Richard  Haynes,  the  attorney  of 
the  plaintiff,  on  the  subject,  denied  he  ever  had.  Haynes 
|ieing  called  on  the  part  of  the  plaintiff,  directly  contradicted 
Brain,  and  swore  to  a  conversation.  Brain  was  conmiitted 
for  perjury,  and  Haynes  directed  to  prosecute  him,  who 
next  day  stated  to  the  judge  he  had  mistaken  the  person 
of  the  witness,  and  Brain  was  discharged.  Upon  these 
grounds  the  defendant  obtained  a  rule  nisi.  Per  Our. — 
"  We  think  this  is  a  case  which  calls  on  us  in  making  this 
rule  absolute,  also  to  famish  the  wholesome  example  of 
ordering  that  the  plaintiff^s  attorney  shall  pay  the  costs  of 
the  former  trial." 

In  the  recent  case  of  Jackson  ▼.  Warford,{2)  where  the 
silence  of  the  plaintiff's  attorney  misled  the  defendant 
counsel,  the  court  appear  to  have  decided  on  the  same  prin- 
ciple, f 

This  was  an  action  of  ejectment,  and  verdict  for  the 
plaintiff.    The  defendant  moved  for  a  new  trial,  as  weU 


(1)  9  Price,  76.  (8)  7  Wendell,  68. 
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on  account  of  the  ruling  of  the  judge,  as  on  the  ground 
of  surpriaey  arising  from  the  &ct  that  the  attomsy  ibr  the 
phdntifi^  on  being  called  on  to  produce,  in  parsuance  of  a 
subpcena  and  notice,  a  deed  of  the  premises  in  quettioii 
from  the  wife  of  Constantine  to  Rouse,  found  by  him  amcmg 
the  papersr  of  Rouse,  and  admitted  by  him  after  the  com- 
mencement of  the  suit  to  be  in  his  possession,  stated  that 
he  had  deliTered  the  deed  to  a  son-in-law  of  Rouse,  vrbo 
had  sent  it  to  counsel  at  Troy,  but  without  apprizing  the 
defendant's  counsel.  Upon  this  point  the  court  ramaric — 
^  There  can  be  no  question  but  tfiat  a  new  trial  should  be 
granted  on  the  ground  of  surprise.  Prom  the  convevsar 
tions  had  with  the  plaintiff's  attorney  on  the  subject  of  a 
conTe3rance  for  lot  No.  60.,  and  from  his  silence  as  to  the 
dispodtion  he  had  made  of  it,  the  defeidant  and  his  coun- 
Ml  had  every  reason  to  suppose  that  the  plaintiff's  attorney 
had  the  deed  in  his  possession  and  would  produce  it. 

In  NUesr.  Brackett.{l)  Assumpsit  on  die  warranty  of 
a  horse,  which  died  soon  after  it  was  purchased.  The 
question  at  the  trial,  before  Parker^  Ch.  J.,  was,  whether 
the  disease  of  which  the  horse  died  existed  before  the  sale, 
or  was  acquired  afterwards ;  and  the  chief  justice  stated, 
that  the  iact  was  rendered  very  doubtftU  by  the  testi- 
mony. One  Richardson  was  offered  as  a  witness  by  the 
defendant,  and  testified  in  the  cause,  which  being  so  nicely 
balanced,  the  chief  justice  observed,  his  testimony  was 
undoubtedly  material.  No  objection  was  made  when  he 
was  offered,  but  after  the  trial  it  appeared  that  he  was  one 
of  the  defendant's  bail  in  this  suit,  which  &ct  was  not 
known  to  the  plaintiff,  or  his  counsel,  until  after  the  trial. 
On  this  ground  a  motion  was  made  by  the  plaintiff  for  a 
new  trial,  a  verdict  having  been  obtained  by  the  defendant 
For  the  defendant  it  was  contended,  that  the  objection 


(1)  16  Mass.  378. 
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came  too  late,  and  that  the  defendant  had  been  n^ligent 
Bat  a  new  trial  was  granted,  it  appearing  that  the  interest 
of  the  witness  was  not  known  to  the  plaintiff  until  after 
the  trial,  and  that  it  was  known*  to  the  defendant,  who  pro- 
duced him. 

So,  in  JEfyttiard  y.  Nickols.{l)  Petition  for  a  new  trial 
in  an  action  brought  by  Hylliard  against  Nickols,  upon 
the  statute  entitled  an  act  to  prevent  the  slave  trade— 
all^fing  that  said  Nickols,  at  a  certain  time,  had  trans- 
ported out  of  this  state,  into  the  state  of  Virginia,  two  negio 
children,  contrary  to  the  force  and  effects  of  said  statute. 
And  verdict  for  defendant.  It  further  appeared,  that  to 
show  he  had  carried  the  children  with  him  as  apart  of  his 
own  feunily,  he  produced  false  depositions  and  documents. 
It  was  contended,  for  the  defendant,  that  it  was  in  the 
nature  of  a  criminal  prosecution,  and  a  new  trial  could  not 
be  granted.  But,  per  Our. — "  This  is  not  a  criminal  pro* 
secution,  but  a  civil  action,  brought  on  a  remedial  statute 
to  recover  the  penalty  enacted,  to  prevent  the  exportation 
of  persons  of  a  certain  description,  out  of  this  state  into 
another  state,  for  the  purpose  of  selling  them.  But,  was  it 
a  criminal  prosecution,  an  acquittal  obtained  by  forgery 
and  perjury,  by  the  procurement  of  the  prisoner,  would  be 
set  aside  in  &vour  of  the  pubhc." 


(1)  2  Root,  176. 
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Foa  MISCONiyuCT  OF  TBB  JVEY. 
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If  there  be  any  one  right  we  value  more  than  another, 
it  18  trial  bf  jury.  It  is  thus  emphatically  provided  for  in 
oiir  bill  of  rights ; — '^  The  trial  by  jury  in  all  cases,  in  which 
it  has  heretofore  been  used,  is  to  remain  inviolate  for- 
ever.''(I)  It  is  also  secured  to  the  citizens  generally,  in 
crimmal  cases,  by  article  6th  ;(2)  and  by  article  7th  of  the 
constitution  of  the  United  States,  ^'  in  suits  at  common  law, 
where  the  value  in  controversy  shall  exceed  $20.''(3)  It 
is  of  the  utmost  importance  that  so  valuable  an  institution, 
to  which' is  committed  the  life,  liberty  and  prc^rty  of 
every  citizen,  should  be  not  only  preserved,  but  preserved 
in  purity,  uninfluenced  by  ignorance,  caprice,  popular 
excitement,  fear  or  fiivour. 

To  provide  against  every  contingency  tending  to  aflect 
a  right  so  sacred,  and  to  secure  an  intelligent  uid  in^Mir- 
tial  verdict,  the  jurors  are  to  be  selected  from  among  per* 
sons  of  property  and  integrity,  drawn,  summoned  and 
returned  by  forms  as  unexceptionable  as  the  collected  wis-* 
dom  of  ages  has  been  able  to  devise.  When  convened, 
they  are  again  to  be  drawn,  called,  sworn  and  empan^ 
nieUed  in  the  presence  of  the  court,  the  counsel,  the  parties, 
and  the  public.  By  all  these  forms  and  solemnitieB,  they 
are  separated  from  their  fellow  citizens,  placed  under  the 
directi<m  of  the  judges,  their  constitutional  advisers,  and 


(1)  lR.8.98.{a  (8)IWd.§»l.  (8)IWd.i9S. 
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clothed  for  the  time  being  with  high  judicial  powers.  In  their 
presence,  witnesses  detail  the  facts,  counsel  sift  the  testimo- 
ny, and  the  court  recapitulate  and  distribute  it,  applying  the 
principles  of  law.  No  freedom  with  the  panel  is  permitted ; 
the  avenues  to  the  jury  box  are  shut  against  intrusion,  and 
attempts  to  influence  them,  by  excited  litigants,  prohibited 
under  the  severest  penalties.  When  they  retire  in  charge 
of  the  case,  the  vigilance  of  justice  is  redoubled  ;  and  with 
such  mysterious  reverence  does  the  law  regard  their  deci- 
sion, calling  it,  by  way  of  eminence,  the  verdict,  {veredic- 
ium^)  that  it  will  not  permit  it  to  be  impugned  by  ibisBh 
selves  on  any  terms,  nor  by  others  upon  slight  pretences. 
For  it  is  considered  more  conducive  to  public  justice  that 
the  mistakes,  or  even  turpitude  of  the  jury  should  remain 
undiscovered,  and  slight  defects  overlooked,  than  that  a 
door  should  be  opened  to  tampering,  or  their  decisions  be 
jeoparded,  by  allowing  jurors  to  become  their  own  accusers. 
Still,  however,  the  injustice  they  may  occasion  is  not  with- 
out remedy.  In  most  cases,  where  the  interposition  of  the 
law  is  required  to  correct  their  misconduct,  it  can  be  done 
by  an  appeal  to  the  discretion  of  the  court  upon  a  given 
statement  of  fisicts ;  and  it  may  be  regarded  as  a  general 
mle  that,  wherever  the  misconduct  of  the  jury  has  resulted 
to  the  injury  of  a  party,  relief  moII  be  granted  directing 
a  new  triaL(l) 

The  duty  of  the  jurors,  being  empanneiled,  is  to  listen 
impartially  to,  and  carefully  to  weigh,  the  evidence;  toavoid 
sU  intercourse  with  the  parties,  their  counsel,  and  even 
stiangers,  on  the  subject  they  are  sworn  to  decide ;  not  to 
squurate,  unless  by  permission  of  the  court  and  consent  of 
paities,  while  the  trial  is  in  progress ;  to  take  the  law  fiom 
the  couit,  and  after  the  testimony  is  concluded,  and  they 
an  charged  with  the  cause,  to  retire  to  some  convenient 


(1)  i  Chit  Aichib.  2S6w    Gnu  Pnc  a7»-«74 
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plaoei  and  dieie  to  confine  tbemidYes  to  the  evadenoe 
rahEnittod  to  them  in  the  presence  of  the  court ;"  to  admil 
neiiher  peraone  nor  papers  to  their  retirement ;  neither  to 
eat  nor  drink,  at  least  at  the  expeoee  oi  either  party,  nor  to 
disperse  mitil  they  haye  agreed  upon  thdr  verdict,  or  be 
discharged  by  order  o[  the  court. 

14  in  any  of  these  particulars,  they  wilfiiUy  Tiolate  the 
lav,  especially  if  abuse  ensues  upon  their  mitmrndiifitj  it 
will  subject  them  to  punishxDait  as  for  a  misdemeanor,  and 
in  many  instances  will  also  vidato  their  verdict. 


1.  14  at  any  time  intermediate  the  opening  of  the 
and  their  rendering  of  the  verdict,  the  juion  suflar  tfaani'' 
selvesto  be  approached  and  laboured  by  the  parties  or  their 
agents,  and  find  {at  that  party,  their  ver^t  will  be  aet 


The  rule  is  thus  put,  by  way  of  example,  by  Lord  HmUi 
"If  the  |«8vailing  party,  or  any  in  his  bdiali^  say  to  a 
juryman,  aiier  his  departure  fi*am  the  bar,  and  before  y«r* 
diet  given,  the  case  is  clear  for  the  plaintiil^  this  miU  ftvoid 
the  verdict  if  given  for  the  plaintiff,  for  it  is  new  endenos. 
But  not  if,  after  the  jury  are  sworn,  he  speaks  widi  a  jnry* 
man,  but  nothing  touching  the  business  in  issue ;  tfaisdetfi 
not  avoid  the  verdict  given  after  for  him.''(l) 

We  have  seen  in  Metcalf^s  case,(2)  that  when  die  jfuf 
examined  a  witness  ex  parte,  although  to  the  same  mat- 
ter he  had  testified  in  court,  the  verdict  was  set  mmift^ 
and  a  venire  de  nove  awarded.(3) 

So,  in  J&mingeT.  Wame.  Motiim  for  a  newlaali 
because  one  of  the  jurors,  after  they  retired,  csms  finm 
his  Mows  and  spoke  to  the  attorney  of  the  oAer  side,  sod 
received  a  bundle  of  papers  firom  him  which  he  carried  ^ 


(1)  2  Hale's  P.  C.  308.         (2)  Cio.  Bliz.  189. 
(3)  Bt  Tide  2  Biy,  9ft. 
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the  rest.  It  was  pretended  it  was  no  more  than  a  map  of 
the  premises  which  the  judge  had  hdd  in  his  hand  at  the 
trial.  But,  per  Hardwicke^  Ch.  J.,  ^^  It  will  depend  only 
on  this,  whether  it  was  deUvered  to  the  jury  by  the  consent 
of  both  parties,  for  if  that  appeared,  it  would  prevent  the 
parties  alleging  any  thing  against  it ;  but  as  no  such  o<m- 
sent  appears  here,  the  yerdict  must  be  set  a8ide.''(l) 

The  same  rule  prevails  in  Maasachusetts.  In  Knight 
T.  Inhabitants  of  Freeport,{2)  a  new  trial  was  granted, 
because  the  plaintiff's  son-in-law  said  to  one  of  the  jurors, 
that  the  cause  was  of  great  consequence  to  him ;  that  he 
should  have  to  pay  the  costs  if  the  cause  should  go  against 
the  i^aintiff,  and  that  the  defence  of  the  action  was  a.  q>ite- 
fill  thing  on  the  part  of  the  defendants. 

So,  in  Connecticut,  in  Bennett  v.  Howard,  in  Error.(3) 
Action  on  the  case,  and  verdict  for  plaintiff.  Defendant 
moved  in  arrest  of  judgment,  and  showed  for  cause,  among 
other  things,  for  that  one  of  the  jurors  empannelled  in  the 
cause,  and  who  joined  in  the  verdict,  freely  conversed  about 
the  ease,  while  it  was  on  trial,  with  other  persons  not  of 
the  jury,  publicly  declaring  that  the  defendant's  conduct 
could  not  be  justified  ;  and  gave  his  opinion  in  &vour  of 
the  plaintiff  before  the  testimony  had  been  received  and 
the  cause  argued.  Upon  which  the  court  remarks :  ^  The 
oa;di  of  jufors  obliges  them  to  speak  nothing  to  any  one 
ocmoeniing  the  matters  they  have  in  hand,  but  among 
themselves,  nor  suffer  any  one  to  speak  to  them  about  the 
same,  but  in  court,  until  the  verdict  is  delivered  up  in 
ooort  In  this  case,  the  court  below  found  that  one  of  the 
jmors.  conversed  freely  with  persons  not  of  the  jury  about 
the.  case,  while  it  was  on  trial.  This  was  directly  contrary 
to  his  oalh.    To  suffer  such  practice  to  obtain,  would  be 


(1)  Lee's  Rep.  Temp.  Hard.  116. 

(2)  13  Mm.  Rep.  318.  (3)  3  Day,  2S3. 
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of  very  dangerous  t^ideacy  by  opening  the  way  to  corropc 
the  streams  of  justice,  and  would  destroy  all  confidance  in 
the  trial  by  jury." 

In  New-Hampshire^  where,  after  a  caose  opened  to 
the  jury,  one  of  the  parties  made  statemonts  to  a  joiory  out 
of  court,  £ivourable  to  his  own  cause^  an4  the  jury  £muid  a 
verdict,  accordingly,  it  was  set  aside.(l) 

SO|  in  Pennsylvania^  in  Branson  v.  Oraham.{^)  Casei 
for  non-performance  of  a  contract  respecting  the  trans|iv 
of  stock,  and  a  verdict  for  the  plaintiff.  A  rule  was  oUainad 
to  show  cause  why  the  verdict  should  not  be  set  aside  and 
a  new  trial  gr€uited,  which  rule  was  now  made  absolute  by 
consent,  without  argument.  It  was  admitted,  that  the  jury 
retired  from  the  bar,  and  conferred  together  for  some  time 
without  coming  to  a  decision,  and  then  broke  up  late  at 
night.  Next  morning,  one  of  the  jurors  applied  to  a  broker 
for  information,  respecting  the  price  of  certificates  at  a  par- 
ticular period,  and  having  obtained  the  intelligence  he 
wanted,  communicated  the  same  to  his  follow  jurors.  A 
venire  facias  de  novo  was  awarded. 

And  in  Bradley  v.  Bradley ,{3)  in  ejectment,  a  new  trial 
was  gnmted  on  a  shnilar  principle,  for  the  singular  reason 
that  some  of  the  jurors  gave  testimony  to  the  rest  after  they 
retired.  In  proving  title  the  principle  question  agitated  in 
court  was,  whether  the  deed  for  life  was  genuine?  But 
when  the  jury  withdrew,  twoof  them  testified  to  0)eir  bre- 
thren, that  although  the  defendant  had  bought  the  land, 
yet  the  bonds  which  she  gave  for  the  purchase  money 
wero  unpaid  when  die  married  with  the  testator,  and  that 
the  testator  had  been  obligod  to  discharge  them.  On  thn 
jwplewintatian,  several  of  the  jury,  who  were  befine  in  fiivour 
of  the  defendant's  title,  concurred  in  finding  a  verdict  for 


(1)  Perkins  v.  Knighi^  2  N.  H.  Rep.  474. 

(2)  2  Ycat«6, 166.  (S)  4  DsU.  112. 
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the  plaintiff.  On  arguing  the  motion  for  a  new  trial,  the 
defendant  produced  the  depositions  of  two  of  the  jurors, 
setting  forth  that  after  the  jury  had  withdrawn,  two  other 
jurors  had  affirmed  certain  matters  of  fiict,  which  had  in- 
duced the  deponents  to  find  a  verdict  for  the  plaintiff ;  and 
also  the  depositions,  of  two  witnesses,  contradicting  the  ftcte 
that  had  been  so  affirmed.  The  plaintiff  produced  the  de- 
positions of  six  of  the  jurors,  explaining  their  conduct,  and 
averring  that  the  whole  twelve  were  of  opinion,  that  ano- 
ther deed  conve3ring  the  premises  in  fee  had  been  executed. 
In  granting  the  motion,  the  court  took  no  notice  of  a  point 
that  seems  to  have  been  made  by  the  counsel,  as  to  the  ad- 
missibility of  the  depositions  of  the  jurors,  to  establish  the 
misconduct  of  the  jury,  but  without  hesitation  made  the 
rule  absolute. 

No  case  precisely  in  point  appears  to  have  occurred  in 
our  own  courts,  of  an  attempt  to  labour  the  jury.  But  there 
can  be  little  doubt,  should  such  a  case  occur,  it  would  meet 
with  a  similar  treatment,  although  it  is  probable  that  the 
question  of  a  new  trial  in  such  a  case,  would  be  disposed  o^ 
rather  as  a  question  of  judicial  discretion,  than  of  strict  law 
or  right.  The  law  of  the  state  against  etnbracery,{l)  which 
is  sufficiently  severe,  shows  with  what  jealousy  all  attempts 
upon  jurors  is  to  be  regarded ;  btit  whether  in  any  given 
case  it  would  avoid  the  verdict,  would  probably  depend  on 
the  abuse  presumed,  or  proved  to  have  followed,  and  the 
substantial  justice  of  the  case. 

2.  If  the  jurors  receive  papers  not  submitted,  or  partially 
submitted  in  evidence,  the  verdict  will  be  set  aside^  if  feimd 
for  the  party  committingiheirregularity.  Theruleisthuspat: 

If  the  party  deliver  a  scroll  to  a  juror,  in  proof  of  what 
he  afterwards  attempts  to  establish  at  the  trial,  and  the 
juror  shows  it  to  his  fellows,  and  they  find  £>r  the  party 

(1)  8  R.  S.  683,  and  see  5  Ckywen,  508, 
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who  delivered  it,  it  will  avoid  the  verdict(l)  Bat  not  if 
the  juror  have  a  piece  of  evidence  in  his  pocket,  and  aAor 
the  jury  are  sworn  and  gone  together,  he  showeth  it  to 
them ;  this  is  a  misdemeanor,  fineable  in  the  jury,  hot  it 
avoids  not  the  verdict,  though  the  &cts  appear  upon  exar 
mination.(2) 

If  this  mean  any  thing  more  than,  that  fitcts  or  papers  la 
the  knowledge  or  possession  of  jurors,  may  be  referred  to  in 
illustration  of  the  evidence  given  at  the  trial,  it  ia  pie- 
sumed  it  would  not  be  law  at  this  day.  By  no  rule  -of 
modem  practice  can  any  evidence,  material  to  the  issue,  be 
kjgaliy  noticed  by  the  jury,  unless  first  submitted  to  them  in 
the  presence  of  the  court.  This  is  well  illustcated  in  a 
recent  case,  The  King  v.  iSW^0n,(3)  for  a  seditious  libel, 
tending  to  instigate  public  outrages.  The  king's  pioolar 
noalion  and  the  preamble  to  two  acts  of  parliammt,  were 
offiMTed  in  evidence  and  olgected  to,  but  admitted,  and  the 
defendant  was  ccmvicted.  A  new  trial  was  moved  for,  on 
the  ground  that  improper  evidence  was  admitted,  for  deA* 
ciency  of  proo^  and  because  the  judge  had  nusdirected  the 
jwy,  in  stating  to  them,  they  were  at  liberty  to  refer  to  their 
own  personal  knowledge,  if  they  saw  any  of  the  outrages 
coinmitted ;  which  doctrine,  it  was  contended,  was  exploded. 

The  case  was  elaborately  argued  by  eminent  counsel, 
and  the  judges  delivered  their  opinions  seriatim.  The 
charge  of  the  judge  at  tfie  trial,  as  to  the  use  to  be  made  by 
the  jurors  of  their  personal  knowledge,  is  commented  on 
with  great  clearness,  and  presented  in  its  true  point  of 
view,  by  Lord  EUertborough :  '^  If,  in  this  case,"  says^hOi 
^^  I  had  been  able  to  detect  any  particle  of  proof  that  ought 
not  to  have  been  offered  to  the  consideration  of  the  jury, 
J,  should  have  thought  such  vicious  proof  would  have  cok- 


(1)  Bro.  Abr.  Judgment,  pi.  143. 

(2)  2Hale>8  P.  C«  390.  (3)  4Maiile  &  SeL  532. 
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rapled  the  verdict,  and  avoided  it.    But  after  the  utmost 
attention,  I  am  unable  to  discover  that  there  is  any  vice  in 
any  particle  of  this  evidence.      The  material  objection 
upon  which  the  rule  was  obtained,  was  founded  upon  a 
topposed  misdirection  of  the  learned  judge  at  the  trial, 
vias :  that  he  had  referred,  in  aid  of  some  defect  of  evidence, 
to  the  personal  knowledge  which  the  jurors  might  possess, 
ibr  proof  of  the  fact  that  outrages  had  been  committed  in 
Nottingham ;  for,  as  to  their  having  been  committed  in  the 
neighborhood  of  Nottingham,  I  do  not  think  that  it  is  ma- 
terial to  prove  both.    It  now  appears,  however,  from  the 
report,  that  the  judge  did  not  lay  any  stress  on  the  perso- 
nal knowledge  which  the  jury  might  be  supposed  to  pos- 
sess, in  order  to  aid  any  defect  of  evidence.    On  the  con- 
trary, it  appears  that  he  considered  the  evidence  as  fully 
sufficient  to  establish  a  verdict  in  fiivour  of  the  crown ; 
only  he  made  the  observation  with  reference  to  what  they 
knew  as  a  matter  of  illustration,  that  it  formed  a  part  of 
the  history  of  the  county,  that  such  outrages  had  been  com- 
mitted ;  as  if  he  had  said,  every  one  must  be  aware  of 
what  has  passed  before  their  own  eyes,  and  at  their  own 
doors ;  but  he  did  not  advise  them  to  rely  on  that  as  a 
souroe  of  information  on  which  tfiey  were  to  jfbund  their 
verdict,  but  only  that  it  might  make  the  proof  more  satis- 
frctory  to  their  minds,  if  they  knew  what  had  passed,  be* 
cause  no  one  can  have  any  reason  to  doubt  what  he  knows 
and  sees.    It  is  conclusive,  I  think,  upon  the  report,  that 
the  judge  did  not  leave  this  to  the  jury  as  forminga  branch 
of  evidence  of  itself' 

A  case  in  Virginia,  Price  V.  TFarr6n,(i)  will  further  illus- 
trate the  only  justifiable  use  to  which  the  jurors  may  put 
their  personal  knowledge,  and  how  £sur  the  court  will 
indulge  them  in  mixing  it  with  the  testimony  adduced  in 


(1)  1  Hen.  4b  lCiin£  88& 
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open  court.  It  was  an  action  on  a  bond  dae  more  dia& 
twenty  years,  and  the  presumption  of  payment  was  relied 
on.  A  verdict  being  found  for  the  plaintiff,  the  defendant 
moved  for  a  new  trial,  stating  that  two  jur3nneii  had 
declared  that  one  of  their  own  body,  who  was  not  examined, 
said  in  the  jury  room,  that  he  knew  the  testator  of  the 
defendant,  and  that  he  was  so  accurate  a  man  in  his 
affiurs,  that  he  would  have  taken  a  receipt  on  ttie  bond,  if 
it  had  been  paid ;  and  the  said  two  jurors  had  fiirdier 
declared  that  this  circumstance  alone  influenced  them  to 
find  for  the  plaintiff.  The  plaintiff's  counsel  admitted 
these  matters  in  like  manner  as  if  proved  by  affidavits  of 
the  two  jurymen.  But  the  court  below  overruled  die 
motion  for  a  new  trial,  on  the  ground  that  it  would  be  dan* 
gerous  to  grant  a  new  trial  on  such  infonnaticm  fimn  ttub 
jurymen,  and  that  the  new  trial  would  have  been  agaJMt 
the  jfMtice  of  the  case.  In  the  court  of  appeals,  the  judg- 
ment was  affirmed. 

So,  in  Purintan  v.  Hufnphreys,(l)  where  the  jury, 
after  they  retired  to  deliberate  on  a  cause,  received  aod 
were  influenced  by  the  declarations  of  one  of  their  felkms, 
discrediting  a  material  witness  of  the  plaintiff,  it  waa 
held  to  be  no  good  cause  to  set  aside  the  verdict. 

But  it  would  be  otherwise,  if  the  stalements  made  by  the 
juror  to  his  fellows  were  material  to  the  issue.  As  in 
Tatmculge  v.  Norihrop.{2)  Action  in  deceit.  Plea,  not 
guilty,  and  verdict  for  defendant  Motion  in  arrest  of 
judgment ;  that  one  Patterson,  a  juror,  gave  evidence  10 
his  fellows,  while  they  had  the  cause  under  consideratieo, 
which  was  not  given  in  court,  viz. :  that  he  was  eoming 
tiirough  Warren,  the  place  where  the  horses  were  sold, 
when  Talmadge,  the  defendant,  and  his  brother,  vmn 
selling  Aem  to  the  defendant's  partner.  Bishop,  and  he 


(1)  6  Gfeenl.  379.  (2)  1  Raot»  4SA. 


rO  NEW  TRIALS.  [Chap.  IV. 

woiideied  that  Talmadge  tiusted  him,  as  he  lived  withm 
six  miles  of  him,  and  must  have  known  his  circumstances. 
And  also,  for  that  said  Patterson  would  not  trust  said 
Bishop  himsel£  The  court  inquired  of  the  jury,  and  found 
the  Acts  all^fed  in  the  motion  to  be  true  ;  and  the  verdict 
was  set  aside,  and  the  cause  continued  for  another  trial. 

The  rule  is  thus  laid  down  by  Coke :  '^  If  the  plaintiff^ 
after  evid^ice  given,  and  the  jury  have  departed  from  the 
bar,  or  any  for  him,  do  deliver  any  letter  fr<Hn  the  plaintiff 
to  any  of  the  jury,  concerning  the  matter  m  issue,  or  any 
evidfflice,  or  any  escrowle,  touching  the  matter  in  issuei 
which  was  not  given  in  evidence,  it  shall  avoid  the  ver- 
dict, if  it  be  found  for  the  plaintiff,  but  not  if  it  be  found 
for  the  defendant,  et  sijo  i  cofiversoJ^l)  Accordingly,  it 
has  been  held,  if  the  jurors  send  for  a  book  after  depar- 
ture from  the  bar,  and  read  it,  the  verdict  is  void.(2) 

In  conformity  with  the  spirit  of  this  rule  the  court,  in  a 
recent  case.  Burrows  v.  Unwin,{3)  refused  to  send  the  jury 
a  book,  although  the  counsel  on  both  sides  consented. 
Action  on  the  case,  for  negligence  of  the  defendanfft  ser* 
▼ant  Lord  TenierdeUy  Ch.  J.,  had  summed  up  the  evi* 
dance,  and  the  jury  had  retired,  when  they  sent  a  measafpe 
to  his  lordship,  desiring  to  have  "  Selwyn's  Law  of  Nisi 
Prius''  sent  them  from  the  library  of  the  court.  Lord  Ten- 
terden  asked  the  counsel  on  both  sides,  if  they  objected  to 
its  being  sent,  and  they  answered  that  they  had  no  objec- 
tion. However  his  lordship  observed,  "  The  r^fular  way 
is  for  the  jury  to  come  into  court  and  state  their  question, 
and  receive  the  law  from  the  court ;  and  for  the  sake  of 
precedent,  that  course  should  be  adopted  now." 

So,  if  aft»r  the  evidence  given,  where  divers  papers  are 
nad  on  both  sides,  and  the  clerk  is  making  up  his  bundle 


(1)  Co.  Litt.  227.  (2)  Vin  Abr.  Trial,  pi.  18. 

(3)  8  Canr.  4^PayM,  3ia 
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of  papers,  that  were  under  seal,  to  deliver  to  the  jury,  the 
floliciior  for  the  plaintifb  deliver  a  bundle  of  depoaUiiMia 
to  the  jury,  some  whereof  were  read,  and  some  not  read, 
and  upon  examination  this  appeared,  though  the  jury 
swore  they  opened  not  the  bundle  delivered  by  the  solicitor; 
yet  the  verdict  jfor  the  plaintiff  was  for  this  cause  avmded, 
and  a  venire  facias  awarded,  for  great  inconvenience  may 
be  by  such  a  practice.  And  the  oath  of  the  jury,  that  they 
never  looked  into  them  was  not  regarded,  for  possibly  it 
may  be  a  mi^meanor  in  them  to  look  into  them,  wfaiefa 
they  shall  not  excuse  in  this  manner.(l) 

So,  in  Maseackusette,  where  a  paper  not  read  in  evidenoe 
had  been  given  to  the  jury  by  mistake,  a  new  trial  was 
granted.  On  examing  the  paper,  it  appeared  to  the  court 
to  fiimish  material  evidence  in  fiivour  of  the  party  pre- 
vailing. But  he  moved  the  court  to  examine  some  of  the 
jurors  to  prove,  that  they  were  not  influenced  by  it  in  find* 
ing  their  verdict  The  other  party  had  also  summoaied 
other  jurors  to  prove  the  influence.  The  court  refused  to 
examineanyof  the  jurors,  and  observed,  that  the  court  must 
be  governed  by  the  tendency  of  the  paper  apparent  fsmi 
the  &ce  of  it ;  that  it  was  not  pretended  that  the  jury  had 
not  read  it,  and  it  would  be  difficult  for  jurors,  where,  as 
in  this  casOf  there  was  much  evidence  of  difbrent  kinds^ 
dearly  to  decide  in  what  mann^  their  minds  were  inia* 
enoed  in  forming  their  verdict  As  it  was  reeeiyed  by  the 
jury  among  other  written  evidence,  and  read  by  them,  it 
mnst  be  presumed  that  they  considered  it  as  evidence,  aad 
gave  due  weight  to  it(S) 

But  in  a  subsequent  case,  ERx  v.  Drvry^)  a  new  trial 
was  refused  by  the  same  court,  and  the  jurors  permitted  to 


(1)  2  Hale's  P.  C.  308. 

(2)  WhUn»y  ▼.  WhUman^  5  Maw.  Rep.  405. 

(3)  5  Piflk.  296. 
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explaiftf  under  circumstances  very  similar  to  those^  of  the 
case  last  cited.    Case  for  slanderous  words.    It  appeared, 
after  the  jury  had  returned  a  verdict  for  the  plaintiff,  that 
two  depositions,  which  had  not  been  read  on  the  trial,  were 
put  up  with  the  other  papers  and  delivered  to  the  jury,  and 
were  returned  by  them  with  their  verdict.    It  did  not  ap- 
pear by  whom  these  depositions  were  put  up ;  the  irr€||B^- 
laxity  was  entirely  accidental.  .  The  question  being  put  to 
the  jury,  whether  these  depositions  were  read  by  any  of 
them,  they  itetired  to  inquire  of  each  othet,  and  on  their 
return,  the  foreman  stated  that  none  of  the  jury  had  any 
distinct  recollection,  that  either  of  the  depositions  had  been 
raad  by  them,  but  diey  recollected  that  part  of  one  of  them 
had  been  read  in  court.    On  the  next  day,  some  of  the  jury 
having  su^pested  that  the  answer  of  the  foreman  was  not 
aufficiently  explicit,  the  question  was  again  put  to  him,  and 
he  stated  that  the  jury  had  intended  to  answer,  that  they 
were  satisfied  that  neither  of  the  depositions  was  read  by 
them  in  their  room.    They  were  then  asked  if  they  all 
agreed  in  that  answer,  and  they  assented.    Upon  this  the 
ocmrt  observes :  '^  It  appears  that  the  two  depositions  went 
to  the  jury  by  accident.    We  think  it  is  sufficiently  proved 
Aat  ddey  were  not  read,  and  that  although  the  eleven  juron 
W8ie  not  sworn  to  testify,  yet,  that  by  their  oath  to  give  a 
true  verdict,  Ihey  were  as  much  bound  to  make  true  an* 
ewers  in  court,  touching  their  verdict,  as  if  they  had  beea 
sworn  specifically  for  that  purpose.    These  papers  then 
having  gone  to  the  jury  by  accident,  and  not  having  been 
read  by  them,  the  question  is,  whether  there  shall  be  a  new 
tnal.    We  are  all  of  opinion,  that  if  a  paper  not  in  evidence 
10  delmrBd  to  the  jury  by  design,  by  the  party  in  whose 
fiivour  the  verdict  is  returned,  the  verdict  shall  be  set  aside, 
even  if  the  paper  is  immaterial ;  and  this  is  a  proper  punish- 
ment for  the  party's  misconduct.    But  that  is  not  the  pre- 
sent case.    So  where  a  paper  is  capable  of  influencing  the 
jury  on  the  side  of  the  prevailing  party,  goeato  the  jnry  by 
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accident,  and  is  read  by  them,  the  verdict  will  be  set  aside, 
although  the  jury  may  think  that  they  were  not  influeficed 
by  such  paper,  for  it  is  impossible  for  them  to  say  what 
effect  it  may  have  had  on  their  minds.  But  where  a  paper 
which  m^ht  influence  the  jury  is  not  read,  it  is  the  same 
thing  as  if  it  had  not  been  dehvered  to  them.  The 
verdict,  therefore,  is  not  liable  to  objection  on  this  ground." 
This,  and  the  former  case,  do  not  differ  in  the  princii^e, 
that  the  jury  are  not  to  read  a  paper  not  submitted  in  evi* 
dence,  but  simply  in  the  mode  of  the  court's  arriving  at  a 
knowledge  of  the  &ct.  In  the  one  case,  it  is  ascertained 
fitim  the  jury,  that  the  depositions  were  not  used ;  in  the 
other,  no  inquiry  appears  to  have  been  made,  and  in  the 
absence  of  proof,  the  court  presume,  as  they  had  a  right  to 
do,  that  the  jury  used  the  papers. 

It  is  proper  to  observe,  that  the  mode  adopted  by  the 
court,  in  the  last  cited  case^  to  possess  themselves  of  the  fact 
by  examining  the  jury  in  open  court,  is  more  conformable 
to  the  ancient  practice,  and  it  may  be  added  more  satisfac* 
tory,  and  much  less  liable  to  abuse  than  proceeding  by 
affidavit.  The  rule  is  thus  expressed  by  Lord  Hale. — ^'  l^ 
after  the  jury  sworn,  either  party  deliver  a  piece  of  evi- 
dence to  the  jury,  and  the  verdict  is  given  for  him  that 
delivered  it,  it  shall  avoid  the  verdict ;  but  then  this  must 
appear  by  examination,  and  be  endorsed  upon  the  postea 
or  verdict,  so  as  it  appears  of  record,  and  it  must  not  be 
barely  by  affidavit  made  after."(l)  The  modem  practice 
generally  is  to  read  affidavits  on  the  motion. 

3.  It  would  appear  to  follow,  as  a  necessary  inference^ 
that  if  the  jury  take  out  papers  by  mistake,  but  do  not  read 
them,  and  to  that  they  may  be  examined,  the  verdict  would' 
not  be  disturbed. 


(1)  %  Hale's  P.  C.  307. 
10 
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With  this  agrees  Hackley  v.  Hcustie.i})  The  defend* 
ants  moved  to  set  aside  the  verdict  given  for  the  plaintiff 
in  this  cause,  for  irregularity.  They  read  an  affidavit  stating 
that  at  the  trial  of  the  cause,  the  jury,  when  they  went  out 
to  consider  of  their  verdict,  took  with  them  a  commission 
for  the  examination  of  certain  witnesses^  with  the  interro- 
gatories and  depositions  annexed,  a  paper  attached  to 
which  had  been  read  in  evidence  on  the  trial  of  the  cause, 
and  that  no  consent  of  the  counsel  was  given  for  the  pur- 
pose. For  the  plaintiff  were  read  the  affidavits  of  three  of  the 
jurors,  who  tried  the  cause,  that  the  papers  mentioned  were 
not  read  by  the  jury.  Per  Curiam, — "  The  decisions  on 
this  subject  to  be  found  in  the  books  are  contradictory. 
Some  of  the  ancient  cases  are  very  strict,  but  of  late  years 
courts  have  been  inclined  to  be  less  rigid,  and  to  decide 
according  to  the  real  justice  of  the  case.  If  the  jury  have 
never  looked  at  the  papers,  nor  have  been  influenced  by 
them,  there  can  be  no  just  cause  for  setting  aside  the  ver- 
dict." 

In  Pennsylvania^  the  same  rule,  as  to  jurors  carrying  off 
papers  without  permission,  has  been  adopted.  In  SheaffY. 
Gray^f^)  there  was  a  verdict  for  plaintiff,  and  on  a  rule  to 
show  cause,  it  appeared  that  a  paper  was  delivered  to  the 
jury,  containing  an  account  of  expenditures  respecting  a 
house  built  on  the  lands  of  the  defendant,  said  to  be  vdih 
the  knowledge  of  the  defendant,  referring  to  the  bankrupts 
books  and  their  several  pages,  without  the  consent  of  the 
adverse  counsel.  The  books  were  not  delivered  to  the 
jury,  and  the  account  given  to  them  varied  irom  that  before 
furnished  to  the  defendant.  For  the  plaintiff,  it  was  con- 
tended that  the  paper  was  a  mere  estimate,  and  shown  to 
the  jury  by  way  of  calculation,  and  therefore  immaterial. 
But,  By  the  Court, — ^'  This  paper  cannot  be  called  an 


(1)  3  Johns.  Rep.  258.  (2)  » Yeates,  273. 
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estimate  or  calculation.  It  goes  to  substantiate  the  demand 
of  the  plaintiff.  It  is  a  dangerous  precedent,  and  may 
lead  to  ill  consequences,  though  we  do  not  suppose  there 
was  any  intention  here  of  doing  wrong.  All  the  cases 
i^ree  that  a  party  deUvering  papers  to  the  jury  without 
consent  or  the  leave  of  the  court,  a  new  trial  shall  be 
granted.  We  know  not  what  effect  this  paper  may  have 
produced  in  the  minds  of  the  jury ;  but  we  well  know  they 
should  not  have  had  it  deUvered  to  them.  Solely  on  this 
grouiid,  and  without  expressing  our  sentiments  as  to  the 
merits  of  the  case,  a  new  trial  is  awarded." 

So  rigidly  is  the  rule  adhered  to  in  Massachusetts,  as  to 
have  been  held,  in  a  recent  decision,  that  a  correspondence 
of  the  jury  with  the  judge,  after  they  retire  from  the  bar, 
will  avoid  the  verdict,  as  in  Sergeant  v.  Roberts.{l)  The 
trial  of  this  action  lasted  three  days.  After  the  jury  had 
been  out  six  hours,  the  foreman  wrote  to  the  judge  at  cham- 
bers, that  they  could  not  agree,  and  that  they  waited  for 
his  directions.  The  judge  returned  an  answer  in  writing, 
sa3ring',  that  he  was  unwilling,  after  so  much  time  had 
be^  consumed  in  the  cause,  to  permit  them  to  separate, 
and  giving  such  directions,  as  would  enable  them  to  coii- 
sider  the  cause  in  a  more  systematic  manner.  He  added, 
that  the  officer  had  directions  to  take  them  to  a  more  con- 
venient apartment,  if  they  desired  it.  The  judge  also 
directed  the  jury  to  bring  his  letter  into  court  with  them, 
in  order  that  it  might  be  filed  with  the  papers  in  the  case. 
After  this  they  agreed  upon  a  verdict  in  favour  of  the  de- 
fendants, and  the  plaintiff  moved  for  a  new  trial,  among 
other  reasons,  because  of  this  communication  from  the 
judge  to  the  jury.  Parker^  Ch.  J.,  delivered  the  opinion 
of  the  court,  and  after  observing  at  large  upon  numerous 
instances  of  a  similar  nature,  amounting  almost  to  the  set- 


(1)  1  PicL  337. 
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tied  practioe  of  the  court,  concludes,  "  We  are  all  of  opi- 
nion, after  considering  the  question  maturely,  that  no  com- 
munication whatever,  ought  to  take  place,  between  the  judge 
and  the  jury,  after  the  cause  has  been  committed  to  them 
by  the  charge  of  the  judge,  unless  in  open  court,  and  where 
practicable,  in  presence  of  the  counsel  in  the  cause.  The 
oath  administered  to  the  officer  seems  to  indicate  this  as  the 
proper  course.  He  is  to  suffer  no  person  to  speak  to  them, 
nor  to  speak  to  them  himself,  unless  to  ask  them  whether 
they  are  agreed ;  and  he  is  not  to  suffer  them  to  sq)arate 
until  they  are  agreed,  unless  by  order  of  the  court.  Whea 
the  court  is  adjourned,  the  judge  carries  no  power  with  him 
to  his  lodgings,  and  has  no  more  authority  over  the  jury 
than  any  other  person ;  and  any  direction  to  them  from 
him,  either  verbal  or  in  writing,  is  improper.  It  is  not  suffi- 
cient to  say,  that  this  power  is  in  hands  highly  responsible 
for  the  proper  exercise  of  it.  The  only  sure  way  to  pre- 
vent all  jealousies  and  suspicions,  is  to  consider  the  judge 
as  having  no  control  whatever  over  the  case,  exc^t  in 
open  court,  in  presence  of  the  parties  and  their  counsel. 
The  public  interest  requires  that  litigating  parties  should 
have  nothing  to  complain  of,  or  suspect,  in  the  administra- 
tion of  justice,  and  the  convenience  of  jurors  is  of  small 
consideration,  compared  with  this  great  object — ^It  is  better 
that  every  body  should  suffer  inconvenience,  than  that  a 
practice  should  be  continued  which  is  capable  of  abuse,  or 
at  least  of  being  the  ground  of  uneasiness  and  jealousy."(l) 

4.  But  however  irregular  it  may  be  in  the  jury  to  carry 
away  papers  without  consent  of  counsel  under  the  direc- 
tion of  the  court,  yet  if  not  furnished  by  the  prevailing 
party,  and  wholly  immaterial  to  the  issue,  it  will  not  avoid 
n  vwdict,  in  other  respects  regular. 


(1)  VMe  6  Green.  141. 
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Thus,  in  Vicary  v.  Farthing  XI)  the  parties  were  at 
issne,  and  at  the  trial,  to  prove  the  nonage  of  the  plaintiff, 
a  church  hook  was  given  in  evidence.  After  the  jury's 
departure  from  the  bar,  and  before  they  had  agreed  upon 
flieir  verdict,  the  plaintiff's  solicitor  deUvered  to  the  jurors 
die  said  church  book,  and  afterwards  they  found  for  the 
plaintiff.  All  this  matter  was  returned  upon  the  pagtea ; 
and  for  this  cause  it  was  moved  that  judgment  should  be 
stayed,  and  in  proof  thereof  Metccdf^s  case  was  cited.(2) 
WicUty  J.,  said,  that  it  had  been  ruled  in  one  Piekering^s 
case,  where  letters  patent  were  given  in  evideDce  to  die 
jory,  while  they  were  conferring  upon  their  verdict,  by  the 
plaintiff,  without  the  court^s  direction,  delivered  them  the 
said  letters  patent,  that  ju^ment  should  be  stayed  upon 
die  verdict  Oawdy  and  Pcpham  denied  that  case ;  and 
a  distinction  was  taken  between  writings  and  parol  proo^ 
but  chiefly  it  was  urged  it  would  be  mischievous  to  Ae 
party  for  whom  a  verdict  passed,  if  the  delivery  of  evidence 
by  the  contrary  party,  or,  p^radventure,  by  a  stranger  with- 
out his  privity,  should  stay  his  judgment  But  PnrneTj  % 
eimtra,  objected,  because  there  might  be  some  matter  in 
this  book  to  induce  them  otherwise  than  they  intended  be- 
fore; and  because  it  was  delivered  on  his  part  for  whom 
the  veidict  passed.  Wherefore  it  was  adjourned ;  but  after- 
wards, the  fact  appearing  to  be  immaterial,  it  was  adjudged 
for  the  plaintiff. 

So,  in  Rex  v.  Burdett{3)  Information  was  brought 
against  Burdett,  &rmer  of  Newgate  market,  for  extortion ; 
and  the  extortion  was  assigned,  for  that  he  had  taken  divers 
sums  of  money  of  the  market  people  for  rent,  for  the  use 
of  tfie  litde  stalls  in  the  market,  and  divers  great  sums  for 
&ies.    At  nisi  priusj  upcm  the  general  issue  pleaded,  the 


(1)  Cro.  Eliz.  411.  (2)  Ante,  p.  48. 

(3)  1  Lord  Raym.  148. 
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defendant  was  found  guilty,  It  was  moved  to  set  aside  the 
verdict.  And  one  of  the  irregularities  assigned  was,  that 
the  jury  took  with  them  out  of  court  an  order  of  the  com* 
mon  council,  without  the  leave  of  the  court,  or  consent  of 
the  parties.  And  they  cited  the  case  of  Lady  Joy,  where 
a  verdict  was  set  aside,  because  the  jury  took  with  them  a 
map  of  the  premises  out  of  court.  But  as  to  this  point  he 
said,  that  it  was  irregular  to  take  the  act  of  the  common 
council ;  but  the  matter  of  the  act  being  evidence  on  both 
sides,  it  would  not  set  aside  the  verdict. 

So,  in  a  recent  case  in  Pennsylvania,  Lonsdale  v. 
Brcwn.{l)  A  new  trial  was  moved  for,  because  the  jury 
took  out  with  them  a  deposition,  part  of  which  was  object- 
ed to  and  overruled  at  the  trial.  The  court  put  their  de- 
nial of  the  motion,  as  to  this  point,  upon  the  ground  that 
the  parts  of  the  deposition  that  had  been  overruled  by  the 
judge,  and  read  by  the  jury,  were  altogether  irrelevant  and 
immaterial  to  the  issue. 

A  distinction  has  been  taken  between  sealed  and  un- 
sealed papers.  The  former,  it  has  been  held,  the  jury  may 
have,  by  permission  of  the  court,  but  not  the  latter,  except 
by  consent.  Yet,  should  the  jury  violate  the  rule  in  eitheri 
or  even  in  both  instances,  it  would  not  avoid  the  verdict 
It  is  thus  laid  down  by  Judge  Btdlef — "  The  jury,  after 
going  out  of  court,  shall  have  no  evidence  with  them,  but 
what  was  shown  to  the  court  as  evidence,  nor  that  without 
the  direction  of  the  court  The  court  may  permit  them  to 
take  with  them  letters  patent,  and  deeds  under  seal,  and 
the  exemplification  of  witnesses  in  chancery,  if  dead ;  but 
not  a  writing  without  seal,  unless  by  consent  of  parties. 
But  though  the  jury  take  with  them  patents,  deeds,  &Ai^ 
without  leave  of  the  court,  or  writings  without  seal,  bookS| 
^.  without  consent  of  court  or  party,  it  shall  not  avoid 


(1)  4  Wash.  C.  C.  Rep.  148. 


Ch^.  IVJ       MISCONDUCT  OP  THE  JURY.  79 

the  verdict,  though  they  be  taken  by  the  deUyery  of  the 
party  for  whom  the  verdict  was  giveu."(l) 

If  the  distinction  between  writings  with  and  without 
seal  ever  existed  in  this  country,  it  has  been  long  since 
exploded.  Yet  in  a  late  case  in  Pennsylvania,  Alexander 
V.  Jamiesonj(2)  it  was  put  forward,  ineffectually  to  be  sure, 
as  the  only  cause  for  reversing  a  judgment  The  reasons 
tor  the  distinction  originally,  and  its  inapfdicability  to 
modem  times,  and  especially  tp  the  tribunals  of  these 
United  States,  are  contained  in  the  very  learned  decision 
vof  the  court,  delivered  by  TUghman^  Ch.  J. — This  was 
an  issue  directed  to  try  who  were  the  heirs  of  a  certain 
John.  Alexander.  The  defendant  gave  in  evidence  a 
manuscript  book  found  in  the  trunk  of  the  said  Alexander, 
after  his  death.  When  the  jury  were  about  to  retire,  the 
counsel  for  the  plaintiff  objected  to  their  being  permitted 
to  carry  this  book  out  with  them ;  but  the  court  were  ot 
opinion  that  the  jury  should  have  it,  to  which  opinion  an 
teception  was  taken,  upon  which  the  chief  justice  observes: 
*'It  is  no  longer  a  question  whether  the  book  was  legal 
evidence ;  but  the  naked  point  is,  whether,  having  been 
given  in  evidence,  the  court  might  permit  the  jury  to  take 
it  out  with  them.  It  is  undoubtedly  laid  down  as  a  prin* 
ciple,  in  some  of  the  English  cases,  that  the  jury  are  to  take 
no  papers  not  under  seal,  without  the  consent  of  both  par- 
ties ;  yet  the  same  cases  say,  that  if  the  court  permit  them 
to  be  taken,  it  shall  be  no  cause  for  setting  aside  the  verdict 
We  are  somewhat  in  the  dark  as  to  the  reason  of  this  dis- 
tinction between  sealed  and  unsealed  writings,  but  it  is  cer- 
tain that  it  originated  under  circumstances  not  applicable 
to  the  present  times.  The  best  account  of  it  is  to  be  found 
in  the  writings  of  Lord  Hale  and  Lord  Gilbert.  They 
say  that  in  ancient  times,  men  of  rank  and  property  had 


(1)  Bolt  N.  P.  308.  (3)  5  Binn.  238. 
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seals,  by  which  their  families  were  distdnguishecL  Those 
were  not  numerous ;  and  as  causes  were  tried  by  men  in 
the  neififhbourhood,  it  was  supposed  that  the  seals  were  so 
notorious,  as  to  be  well  known  to  the  jury.  Papers  under 
seal  therefore,  carried  their  own  evidence  along  with 
them ;  and,  indeed,  it  is  probable,  that  in  many  instanceii 
it  was  thought  sufficient  to  affix  a  seal  without  any  sub- 
scribing evidence,  so  that  the  instrument  was  affixed  to  tbe 
seal  alone.  But  the  notoriety  of  seals  has  long  ceased. 
Every  man  now  takes  what  seal  he  pleases. — ^It  does  not 
aiqpear  that  the  point  has  been  brought  before  any  court  for 
the  last  half  century,  during  which  period,  the  commerce 
of  die  world  has  been  prodigiously  enlarged,  and  commei- 
cial  people  make  very  litde  use  of  seals  in  their  transactions. 
I  have  never  known  this  question  -expressly  decided  in 
Pennsylvania ;  but  I  take  it,  that  in  practice  the  Frngliwh 
rule  has  not  been  extended  here." 

In  the  state  of  Neto-  York  the  practice  is,  not  to  allow 
the  jurors  to  have  the  papers  produced  in  evidence,  without 
the  consent  of  parties.  Yet  there  appears  to  be  no  good 
reason  why  the  judge  at  the  trial  should  not  exercise  his 
discretion  in  giving  or  withholding  the  papers,  as  may  best 
promote  the  ends  of  justice.  And  should  he  exercise  such 
a  discretion,  and  an  exception  be  taken,  there  is  Utde  doubt^ 
that,  following  up  the  intimation  in  Hockley  v.  Hdstiej{l) 
die  court  would  meet  the  question  upon  the  ground  of 
sound  discretion,  rather  than  of  strict  right. 

6.  It  was  formerly  held  that  if  the  jury  separated,  after 
being  charged  with  the  case,  and  before  they  rendered 
their  verdict,  except  by  permission  of  die  court  and  con« 
sent  of  parties,  or  from  necessity,  it  avoided  their  verdict ; 
but  the  modem  rule  is  different. 


(1)  3  Johns.  Rep.  258. 
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The  nature,  duratioh  and  privadohs  of  the  confinement 
(tf  the  jory,  after  they  retire^  are  thus  stated  by  Lord  Coke : 
^^  By  the  law  of  England,  a  jury ^  after  their  evidence  given 
upon  the  issue,  ought  to  be  kept  together  in  some  conve- 
nient place,  without  meat  or  drink,  fire  or  candle,  which 
some  books  call  an  imprisonment^  and  without  speech  with 
any,  unless  it  be  the  bailifi*,  and  with  him  only  if  they  be 
agreed.  After  they  be  agreed,  they  may,  in  causes  between 
party  and  party^  give  a  verdict,  and  if  the  court  be  risen, 
give  a  privy  verdict  before  any  of  the  judges  of  the  court, 
and  th^i  they  may  eat  and  drink,  and  the  next  morning,  in 
open  court,  they  may  either  affirm  or  alter  their  privy  ver- 
dict, and  that  which  is  given  in  court  shall  stand.  But  in 
criminal  cases  of  life  or  member,  the  jury  can  give  no  [nivy 
verdict,  but  they  must  give  it  openly  in  court."(l) 

In  the  Earl  of  Kenfs  case,(2)  Hie  jury  being  sworn  at 
the  bar,  retired  to  the  open  street,  and  there  came  such  a 
tempest,  that  some  of  the  jury  departed  without  leave  of 
Ihe  justices.    One  of  the  jurors  came  into  a  house,  where 
he  was  cautioned  by  divers  persons  to  take  care  what  he 
did,  for  the  matter  was  better  for  the  Eaxl  of  Kent  than  for 
Ae  bishopv  and  was  asked  to  drink,  and  did  drink.    And 
after  the  storm  ceased,  the  jurors  rejoined  each  other;  and 
found  for  the  bishop.    The  Earl  of  Kent  had  the  whole 
matter  certified  to  the  court.    The  point  of  the  jury's  dis- 
persion, was  argued  and  re-argued  in  the  exchequer  cham- 
ber, and  after  much  deliberation,  the  court  stood  six  to 
imr,  sustaining   the   verdict.    Upon  a  like  principle  <Mf 
necessity,  it  has  been  gravely  held,  what  would  not  in 
modem  practice  bear  to  be  disputed,  that  a  separation  of 
the  jury  by  reascm  of  a  sudden  affiray,  fire,  or  a  house  about 
to  &11,  and  the  like,  would  not  avoid  the  verdict,  nor  would 
the  jury  be  amerced.(3) 

(1)  Co.  Litt.  227.  (2)  Bro.  Ab.  Verdict,  pi.  19. 

(8)  Bio.  Ab.  Verdiet,  pi.  19;    Com.  Dig^  Bnquest  F. 
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The  modern  practice  in  En^^d  is  to  permit  the  jury 
to  separate,  eren  in  criminal  cases  in  the  discretion  of  tfao 
judge ;  and  where  there  is  no  ground  to  suspect  they  have 
been  practised  upon  during  the  interval  of  their  dispersion, 
it  will  not  vitiate  their  verdict.  This  has  been  so  recently 
and  so  fiilly  illustrated  in  the  case  of  The  King  v.  Wodf 
end  oihersJiX)  as  to  settle  the  practice  on  this  point,  if  any 
doubt  existed  before. 

The  defendants  were  indicted  for  a  ccmspiracy  to  obtaiii 
goods  by  undue  means.  At  the  trial  before  Abbott fj\i.  J^ 
the  defendants,  Mozely,  Wool/,  Levy,  and  Kinnetar,  were 
found  guilty.  They  moved  for  a  rule  to  show  cause  why 
the  verdict  should  not  be  set  aside,  on  the  ground  that  the 
finding  of  the  jury  was  void,  the  jury  having  dispersedi 
during  the  interval  of  anadjoumment,  before  they  delivered 
their  verdict.  The  affidavits,  in  support  of  this  motion, 
stated  in  substance,  that  the  trial  had  lasted  two  days ;  that 
in  the  morning  the  trial  commenced,  and  about  11  o'clock 
at  night,  the  case  being  then  unfinished,  the  court  adjourned 
until  the  following  morning ;  and  the  jury  separated  and 
retired  to  their  respective  homes.  The  next  morning  they 
assembled  again,  and  the  case  being  concluded  at  a  late 
hour  in  the  afternoon  of  that  day,  they  found  the  defend-' 
^ants  guilty.  The  defendants  and  their  attome]^  were 
wholly  ignorant  of  the  Ihct  of  the  jury  having  separated, 
until  after  they  had  found  their  verdict  The  judges  deli- 
vered their  opinions  seri(Uim;  but  that  of  AbbcttjCli,3.  will 
sufficiently  illustrate  the  modem  rule. — "  I  am  of  opinion 
that  there  is  no  sufficient  foundation  for  the  present  appli- 
cation. The  application  is  grounded  upon  the  suggestion 
of  these  two  ftu^ts :  Firsts  that  the  jury  had  dispersed  dui^ 
ing  the  night  Secondly^  that  that  &ct  was  not  known  to  the 
defendants  until  after  the  trial  was  over.    Now  the  trial 


(1)  1  Chitty's  Rep.  401. 
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began  between  nine  and  ten  in  the  morning ;  it  had  pro- 
ceeded until  eleven  o'clock  at  night  or  later,  before  the  evi- 
denee  on  the  part  of  the  prosecution  was  closed.  Learned 
coonael  were  employed  separately  for  several  defendants. 
It  nmst  be  assumed,  thatin  that  stage  of  the  Case,  evidence 
woidd  be  laid  before  the  jury  on  the  part  of  the  deiandants. 
It  became  matter,  therefore,  of  necessity,  that  the  trial 
should  be  adjourned,  and  an  adjournment  accordingly  took 
placefrom  the  necessity  of  the  case,  the  jury  being  latigued 
bodi  in  mind  and  body ;  and  it  would  have  been  most  inju- 
rious to  the  case  of  the  defendants,  even  if  the  judge  and  jury 
had  had  strength  enough  to  go  on,  till  the  trial  came  to  a 
dose;  I  say  most  injurious  to  the  case  of  the  defendants,  if 
ttieir  ease  was  heard  by  persons  whose  minds  were  exhaust- 
ed with  fiitigue,  as  it  would  have  been,  if  an  adjournment 
had  not  taken  place.  An  adjournment  of  this  natuie  is 
not  necessarily  followed  by  the  dispersion  of  the  jury,  for 
in  many  eases,  they  axe  kept  togeHi&t  tSl  the  final  dose 
of  the  trial.  But  I  am  of  opinion,  that  in  a  case  of  misde^ 
meanor,  their  dispersion  does  not  vitiate  the  verdict ;  and  I 
foond  my  opinion  upon  the  admitted  fact,  that  there  are 
many  instances,  of  late  years,  in  which  juries  upon  trials 
for  nusdemeanors,  have  dispersed  and  gone  to  their  abodes 
during  the  night  for  which  ffae  adjournment  took  plaee, 
and  I  consider  every  instance  in  which  that  has  been  done^ 
to  be  proof  that  it  may  be  lawAilly  done.  It  is  said,  that  in 
aome  of  those  instances,  the  adjournment  and  dispersion  of 
the  jury  have  taken  place  with  the  oonseht  of  the  defen* 
dsoit  I  am  of  opinion,  that  that  can  make  no  difference. 
I  think  the  consent  of  the  defooidant  in  such  case  ought  not 
to  be  asked ;  and  my  reason  tor  thinking  so  is,  that  if  that 
question  is  put  to  him,  he  cannot  be  supposed  to  exercise  a 
finr  choice  in  the  answer  he  gives,  for  it  must  be  supposed 
ttat  he  will  not  oppcee  any  obstacle  to  it ;  forr  if  be  sefuses 
to  aeeede  to  such  an  aocommodatiop,  it  wiU  eseite  limt 
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feeling  against  him  which  every  personr  standing  in  the 
flitaation  of  a  defendant  would  wish  to  avoid.  I  am  also 
of  opinion,  that  the  consent  of  the  judge  would  not  make, 
in  such  case,,  that  lawful,  which  was  unlawful  in  itself;  for 
if  the  law  requires,  that  the  jury  shall  at  all  events  be  kept 
U^;ether,  until  the  close  of  a  trial  for  misdemeanor,  it  does 
not  Bijifeax  to  me,  that  the  judge  would  have  any  power  to 
dispense  with  it.  The  only  difference  that  can  exist  b^ 
tween  the  &ct  of  the  jury  separating  with  or  without  the 
approbation  of  the  judge,  as  it  seems  to  me,  is  this,  that 
if  it  be  done  without  the  consent  or  approbation  of  the 
judge,  express  or  implied,  it  may  be  a  misdemeanor  in 
them,  and  they  may  be  liable  to  be  punished ;  whereas,  if 
he  gives  his  consent,  there  will  be  no  such  consequence  of 
a  separation.  But,  though  it  may  "he  a  misdemeanor  in 
them  to  separate  without  his  consent,  it  will  not  avoid  the 
verdict,  in  a  case  of  this  kind,  as  it  would,  if  the  law  le^ 
quired  the  jury  to  be  absolutely  kept  together. — ^It  seems 
to  me,  that  the  law  has  vested  in  the  judge  the  discretioii 
ef  saying,  whether  or  not,  in  any  particular  case,  it  may  be 
allowed  to  the  jury  to  go  to  their  own  homes,  during  a  ne^ 
cessary  adjournment  throughout  the  night. — ^For  these 
reasons  it  appears  to  me  that  there  is  no  ground  for  the  pre- 
sent application,  and  I  conceive,  we  ought  not  to  give  any 
reason  to  suppose  that  any  doubt  exists,  when  none  really 
exists  in  our  minds." 

No  case  precisely  in  point  has  occurred,  defining  the 
power  of  the  judge  at  the  trial,  and  settling  the  American 
practice  on  the  subject  of  the  separation  of  jurors,  at  least 
in  crikninal  cases.  The  uniform  practice  it  is  believed  in 
this  country  is,  not  to  permit  the  jury  to  separate  in  any 
stage  of  the  progress  of  a  criminal  suit,  after  the  case  is 
giveii  them  in  charge  by  the  court,  without  consent  of  coan*t 
seL  But  there  is  Utde  doubt,  should  the  question  arise 
upon  a  similar  state  of  ftcts,  as  in  the  King  v,  Woolfi  tlw 
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would  be  similar.  In  a  late  caaefrom  MuBWichu^ 
aetta,  where  the  judge  authorized  the  jury,  without  consent 
of  counsel,  to  sepazate,  after  they  should  agree  upon  their 
TBidict,  and  to  return  and  render  it  at  the  opening  of  the 
court,  it  was  held,  upon  motion  to  set  aside  die  verdict,  that 
it  was  not  vitiated  by  the  separation  of  the  jury.(l) 
'  It  was  early  held,  that  if  the  jury  separated  ftoisa  inad* 
vertance,  and  no  abuse  followed,  although  puniahaUe  by 
fine,  it  would  not  avoid  the  verdict  Thus,  in  Lord  Si, 
John  V.  Ahbotti^)  After  the  evidence  was  sununed  iq>  in 
the  forenoon,  the  jury  retired  to  consider  of  their  verdict 
Before  the  rising  of  the  court  they  came  into  court,  attend- 
•d  by  the  bailiff  to  ask  a  question,  which  was  answered, 
and  they  were  sent  back.  At  the  sitting  of  the  court  in 
tile  afternoon,  the  judge  was  informed,  that  some  of  the 
jurymen  were  in  court ;  whereupon,  being  asked  by.  him 
"mimi  they  did  there,  answered  they  could  not  agree,  and 
were  thereupon  sent  back  to  their  fellows,  and  afierwardaa 
verdict  was  brought  in  for  plaintiff.  The  judge  did  not 
certify  the  verdict  to  be  contrary  to  evidence.  The  court 
was  of  opinicm,  that  this  was  a  misbehaviour  in  the  jury, 
for  which  they  were  fineable ;  but  not  a  sufficient  cause  to 
aet  aside  the  verdict 


6.  Upon  this  point  the  prtetice  in  this  country  ajqpears 
to  have  resolved  itself  into  the  exercise  of  a  judicial  dis- 
cretion, confining  the  motion  for  a  new  trial  to  the  question 
of  abuse,  and  invariably  denying  the  application,  where  no 
injury  has  ensued. 

Thus,  in  Smith  v.  TAomp«on.(3)  Motion  to  set  aside 
the  verdict,  for  irregularity  in  the  conduct  of  the  jury.  After 
they  had  retired,  and  remained  fircmi  6  P.  M.  to  3  A.  M, 


(1)  Win$lou>  V.  Draper^  8  Pick.  170. 

(Ik)  Barnes,  441,  (3)  1  Cowen,  8S1, 
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w^oat  being  able  to  agree  on  their  veidicty  two  of  the 
jmoiB,  eluding  the  care  of  the  constable,  left  the  jury  roonii 
and  one  of  them  remained  at  a  neighboring  tavern  during 
die  night;  the  other  went  to  his  own  houae,  which  was  near 
by,  ale  his  supper  there,  and  staid  all  ni^t  Both  juiors 
returned,  however,  and  the  whole  were  together  and  went 
into  court  the  next  morning.  They  informed  die  court 
that  they  had  not  agreed,  stated  the  point  to  the  oomt 
wherein  they  differed,  took  their  advice,  retired,  and  found 
a  veidict  for  the  plaintiff.  No  improper  communicalkm 
with  the  jury  appeared ;  and  no  probal»lity  that  their  ab* 
sence  had  produced  any  effect  upon  their  minds,  in  making 
up  their  verdict  Per  Curiam — ''  It  was  clearly  irregular 
in  die  two  jurors  to  separate  firom  their  fellows.  But  this 
does  not  affsct  the  merits  of  the  case,  as  between  the  pa:^* 
ties.  The  ancient  strictness,  in  relation  to  die  conduct  of 
jurors,  is  somewhat  relaxed.  Whether  the  verdict  is  to  be 
set  aside,  must  depend  upon  circumstances,  and  the  real 
justice  of  the  case.  If  there  is  a  probability  of  abuse,  we 
then  notice  it;  but  here  is  none." 

So,  m  £brtcn  v.  Hart(m.{l)  Motion  for  a  new  trial,  ca 
die  ground  of  the  misconduct  of  the  jury,  who  agreed  upon 
their  verdict  while  the  court  were  at  dinner,  and  without 
the  consent  or  knowledge  of  either  party,  dispersed,  and 
obtained  dieir  own  dinners,  and  returned  into  court  at  the 
opening  thereof  in  the  afternoon.  Against  the  motion,  it 
was  contended,  that  though  the  difperobn  of  the  jury  may 
be  a  contempt  of  court,  for  which  the  jury  are  punishable^ 
it  is  not  such  an  irregularity  as  to  avoid  the  verdict,  and  of 
diis  opinion  were  the  court,  adding,  that  if  the  slightest 
wasfidoa  had  appeared  diat  the  privilege  winch  the  jury 
had  taken  had  been  abused,  to  the  injury  c^tlie  party^  the 
verdict  should  be  set  aside. 


(1)  2  Cowea,  589, 
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So,  in  Ex  parte  BiU^l)  &  mandammB  was  granied  to 
ineate  a  rnley  Betting  aside  a  verdict  for  iiregnlarity  in  an 
action  between  Hill,  [daintiff,  and  one  Claik,  dfiwidant 
The  Teidict  was  for  Hill ;  and  the  court  below  set  it  aside 
on  Clark's  motion,  because  one  of  tfie  jurors,  daring  lbs 
trial,  left  the  box  without  permission  (rfthe  parties  or  the 
court,  went  out  of  doors,  and  was  dbseiit  some  wn^frft 
returned  and  took  his  seat,  andjoined  in  the  verdict  against 
the  defendant.  Neither  of  the  parties  knew  of  his  absence 
tiU  he  had  been  gone  some  time ;  but  no  testimony  was 
giFen  to  the  jury  while  he  was  gone ;  and  he  spoke  with 
noone  ezcqptto  tell  the  constable,  who  came  after  him  and 
brongfat  him  back,  that  he  was  one  of  the  jury.  Per 
Owriamk — ^'^It  is  the  settled  doctrine,  that  though  such 
cmduct  as  this  is  a  contempt  of  the  court,  yet  it  is  not  a 
ground  for  avoiding  the  verdict" 

In  Connectieuiy  a  statutory  provision  on  the  aubjecti 
couched  in  strong  terms,  appioeDtly  prohibiting,  under  any 
circumstances,  the  separation  of  the  jury,  has  recetved  a 
construction  conformable  to  the  general  practice.  In  The 
State  V.  £aicocft,(2)  in  error,  where  the  jury  had  separated 
before  they  agreed,  the  court  say : — ^  As  to  the  olgeciMm 
that  the  jury,  after  Ae  cause  was  committed  to  them,  were 
permitted  to  separate  before  they  agreed  on  a  verdict,  itmay 
besaid  Aat  such  has  been  the  immemorial  usage  in  diil 
state;  and  the  practice  has  been  sanctioned  by  a  dedsiott 
of  Ais  court" 

The  case  to  which  the  court  alludes,  isJBrandtfi  v.  Oroii^ 
ni#,(3)  in  ^nor,  a  slander  case.  The  defendant  moved  in 
arrest,  on  the  ground  that  the  jury,  immediately  after  the 
cause  was  committed  to  them,  dispersed  into  didbrent  parts, 
and  so  remained  till  next  morning,  when  they  convened  at 
the  jury  room,  c<»i8idered  the  cause,  and  agreed  on  their 


(1)  3  Coweo,  355.       (2)  1  Cona.  Rep.  401.       (3)  IMd.  40S. 
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verdict  The  court  denied  the  motion,  and  the  defendant 
brought  a  writ  of  error.  BcUdmUy  J.,  the  other  judgee  oon- 
curring,  except  Smithy  J.— '^  The  question  presented  bjr 
this  record  is,  whether  consistenfly  with  the  act,  a  jur^ 
may  separate,  after  a  cause  has  been  committed  to  them^ 
and  before  they  have  agreed  on  a  verdict.  The  only  clause 
applicable j  is  in  these  words :  ^  When  the  court  have  com- 
mitted any  cause  to  the  consideration  of  the  jury,  the  jury 
shall  be  confined  under  the  custody  of  an  officer  appointed 
by  the  court,  until  they  are  agreed  on  a  verdict'  Whafr^ 
ever  might  have  been  my  opinion  of  the  effect  of  this  statute^ 
had  I  been  ealledto  decide  upon  it  without  the  aidof  prac^ 
tical  construction,  I  do  not  feel  myself  now  at  liberty  to 
oppose  a  uniform  practice  under  it  for  a  century^  unless 
the  construction  shall  appear  unreasonable,  and  the  prac* 
tice  in  pursuance  of  it  be  followed  with  greater  mischief^ 
than  would  flow  from  a  literal  compUance  with  what  is 
claimed  to  be  the  letter  of  the  statute.  I  have  never  known 
in  our  courts  a  jury  confined  in  the  manner  claimed. 
Reliance  has  always  been  placed  on  the  guaid  set  upon 
jurors  by  the  peculiar  form  of  their  oath.  It  is  evident 
from  that,  that  our  ancestors  did  not  mean  to  introduce  the 
systemof  starving  a  jury  into  agreement,  but  that  their 
verdict  might  be  the  result  of  cool  deUberation.  The  sta- 
tute now  in  question  is  to  be  construedthat  the  jury  should 
be  attended  to  and  from  court  by  an  officer ;  should  delfl)e> 
rate  by  themselves  under  his  direction ;  and  that  he  should 
guard  them  from  intrusion.  But  it  does  not  require  that 
they  should  be  otherwise  restrained,  nor  that  they  should 
be  prevented  from  adjourning  and  separating  when  occa* 
sion  requires.  This  construction  of  the  statute  does  not 
appear  to  me  unreasonable.  It  is  certainly  conformable  to 
the  temper  of  the  times,  and  the  habits  of  our  citizens*. 
And  I  am  not  convinced  that  we  are  now  bound  to  aban- 
don it  after  it  has  been  sanctioned  by  so  long  and  quiet 
usagd ;  nor  that  the  advantages  Would  overbalanee  die 
inoraveaienoes  resulting  from  a  change." 
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80^  in  Rhode  Mand,  in  Burrili  v.  PkUHps^iX) 
thsiwidict  agieed  upon,  one  of  the  jurors  separated  bfmkK 
take,  and  alterwards  rejoined  his  fdiows,  -w^o  rendeired 
their  Terdiet ;  and  upon  motion  it  was  beld,  to  be  in  Ike 
discretion  <tf  the  court  to  allow  the  Tetdict  to  stand.  And, 
per  StoTfj  J. — ^^  It  is  admitted  on  all  sides,  tliat  the  eondnet 
of  tii#  jurors,  in  the  present  case,  was  tfirougfa  mere  suapli- 
eity  and  ignorance.  At  first  I  was  struck  with  the  ineon- 
wiienbe  of  allowing  a  verdict,  after  a  sepoiation  of  Ae 
jnrors^  and  when  oi^Mnrtunity  had  been  giTsnto tampev 
with  them.  And,  without  doubt,  as  this  is  an  appMeation 
to  Ae  discretion  of  the  court,  the  Turdict  ought  to  l»sel 
aside,  miless  the  conduct  of  the  juror  be  free  from  nnin* 
▼ourable  presumption.  I  am  perfectly  satisfied  with  the 
verdict  in  this  case;  indeed^  I  do  not  see  how  it  ceold  have 
been  otherwise  upon  the  evidence  before  the  jury,  and  I 
diould  ftel  great  reluctance  in  setting  aside  a  verdict,  so  wdl 
fimnded  in  law  and  justice.  I  am  glad  to  be  relieved  from 
aU  donbt  fay  lottbcmty.  The  case  of  Si.  John  v.  Abb0i  is 
dhrecily  in  point,  and  the  distinctbn  assumed  by  the  plain- 
tiFs  coimsel  seems,  in  general,  well  supported.  I  oferrulsF 
die  motion  to  set  aside  the  verdict.  Let  judgment  be  en* 
tered  for  the  plaintiff." 

Soy  in  Nem*JeT9mfy  Orane  v.  Sayre,{2)  While  an  ar- 
goment  was  pending  before  the  justice,  as  to  the  c<Mnpe- 
Mnoy  of  certain  testimony,  some  <rf  the  jurors  left  the  room^ 
and  returned  again  without  leave  or  consent,  and  without 
an  offieer  to  attend  them.  Rer  Our. — "  A  juryman  wha 
leasee  his  fellow  jurors  without  notice  or  leave,  eertniidy 
trsnts  the  court  widi  great  ccmtempt,  for  which  a  ftoe 
ought  to  be  imposed  on  him,  as  soon  as  the  verdict  is 
lendeied ;  and  he  ought  to  be  committed  till  the  fine  is 
It  would  retard  the  trial  extremely,  and  work  great 


{1)  1  QmlL  360.  (2)  1  Halst.  110. 
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eoofiision  to  the  parties^  if  the  court  had  to  call  the  list  of 
jiiron  every  few  minutes,  to  be  sure  they  were  all  presenty 
as  must  be  done  if  jurors  may  go  off  without  notice  or  leave. 
But  a  verdict  is  never  set  aside  for  a  juror's  misbebavioar 
towards  the  court,  unless  it  is  prejudicial  to  oneor  other  of 
the  parties,  and  no  such  thing  appears  in  this  case." 

So,  in  Mass(ichusettSy  Winslaw  v.  Dfaper.{l)  Action 
on  the  case  for  deceit,  in  representing  one  Hall  as  wwthy  of 
credit*  The  jury  retired  at  about  one  o'clock  for  the  pur- 
pose of  msking  up  their  verdict,  and  separated  at  about  four 
in  the  afternoon  of  Saturday,  the  judge  having  authorized 
them  to  separate,  when  they  should  have  agreed  upon  and 
sealed  up  their  verdict.  On  the  following  Monday  morning 
they  appeared  in  court,  and  rendered  in  a  verdict,  ^^  that  the 
defendant  did  not  say^that  Hall  was  perfectly  good,  know* 
ing  it  to  be  felse,  and  with  intention  to  defraud  the  plain- 
tiff."  The  verdict  was  objected  to,  as  not  finding  the  issue 
one  way  or  the  other,  and  the  court  directed  them  to  letiie 
again,  informing  them  ttiat  the  issue  was,  whether  the  da* 
fendantwasor  was  not  guilty.  The  jury  then  retired^  aaA 
came  in  again  with  a  similar  verdict,  with  the  addition  of 
these  words,  '^and  they  thereupon  find  that  he  is  md 
guilty  in  manner  and  form,"  &c. 

The  plaintiff  moved  for  anew  trial,  among  other  reasons, 
because  the  jury  separated  before  they  found  a  verdict  <m 
the  issue  submitted  to  them ;  and  becauae,  afker  they  had 
separated,  and  a  whole  day  had  intervened,  they  were  semi, 
out  again  to  agree  upon  a  verdict.  But,Per  Curiam — ^'11 
seems  to  be  settled,  that  a  mere  separaticHsi  of  the  jury  of 
itself,  does  not  vitiate  a  verdict ;  but  in  the  cases  where  thi» 
principle  was  established,  the  separation  was  probably  for  a 
short  time»  and  we  should  not  be  willing  to  adopt  it,  where. 


(I)  8  Pick.  170. 
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the  sepaialion  should  be  for  so  long  a  tiine,  as  from  Satur- 
day to  Monday.  But  here  the  jury  ai^reed  on  a  Terffiet 
in  substanoe  before  separating." 

In  Virffiniaj  it  would  appear  from  the  case  of  ITie  Com^ 
monweaiih  v.  llPGaul^{l)  that  the  courts  take  a  distinction 
in  criminal  cases,  and  will  not  put  it  upon  the  party  moving 
to  show,  but  will  presume,  abuse,  in  order  to  avoid  the 
verdict  The  trial  continued  four  days:  on  each  of  which 
the  court  adjourned  for  about  two  hours,  giving  ordeis  that 
in  the  meantime  the  jury  should  be  kept  together  ki  a 
room  by  themselves,  where  they  were  allowed  refiresh- 
ments.  On  their  way  to  the  jury  room,  at  the  second 
acyoumment,  one  of  die  jurors  having  been  unexpectedly 
sworn  on  tiie  jury,  separated  fiom  his  ftllows  for  about 
twenty  minutes,  to  attend  to  some  necessary  business.  His 
pratenoe  was,  that  he  wished  to  dine  at  home.  His  de- 
parture was  opposed  by  the  riierifi^  who  admonished  him 
not  to  go,  and  took  hold  of  his  arm  to  prevent  him.  He 
wmt,  however,  unattended  by  an  officer,  there  beii^f  none 
in  waiting  who  could  conveniently  attend  him.  The  juror 
stated  that  he  behoved  the  court,  at  that  time,  did  not  in- 
ttmct  the  jury  to  remain  together ;  and  he  imderstood  the 
design  of  the  adjournment  was,  with  the  view,  that  the 
jury  might  obtain  some  refreshment  He  ate  his  dinner  at 
Us  boarding  house,  and  returned.  Several  persons  asked 
him  if  the  trial  of  MKToul  had  ended,  to  which  he  an- 
swered in  the  negative ;  but  he  had  (as  he  staled)  no  fur- 
ther conversation  with  any  one  on  the  subject  of  the  trial ; 
denied  that  he  had  been  practised  with,  and  no  abuse 
appeared.  Another  juryman  was  absent  a  few  minutes  on 
a  visit  to  his  sick  child,  with  an  officer,  from  whom  he  was 
separated  about  five  minutes  on  going  into  his  chamber  to 

the  child.    The  jury  rendered  a  verdict  of  guilty* 


(1)  ViiginiA  CsMs,  971. 
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in  asttiDg  aside  the  irerdict,  the  court,  umoog  other 
Ategs,  well  obsenre :  <^  The  old  rule  was  that  the  jnry  on 
no  occasion  should  separate.  But  it  has  been  relaxed,  in 
cases  of  imperious,  or  perhaps  of  unavoidable  necessity. 
By  allowing  that  a  jury  may  separate  without  neceeniy, 
and  that  the  verdict  shall  stand,  unless  the  party  accnsedl, 
who  in  these  cases  is  in  the  custody  of  law,  can  show  that 
the  jnry  not  only  have  separated,  but  that  they,  or  a  mem^ 
ber  of  it,  has  also  been  tampered  with,  or  held  commimiea'- 
dofli  on  the  subject,  this  great  barrier  against  oppressisa 
may  gradually  be  sapped  and  undennined,  and  the  bal^ 
Wark  cannot  long  remain.  Such  a  precedent  would  faa 
productive  of  evils  incalculable,  and  too  great  fcr  the  oooit, 
by  its  decision,  to  allow  a  door  to  be  opened  for.'' 

So,  in  North  CarMna^  in  The  State  v.  Oarriguesj{l) 
wfaese  the  jury  separated  without  permiasion  of  the  coart^ 
before  verdict  rendered,  their  misconduGt  was  held  to  be 
latal,  and  the  prisoner  was  discharged.  .But  in  a  sabta* 
qoent  case,  The  Skate  v.  Carstaphen,{2)  on  an  indictment 
for  perjury,  it  was  held  that  if  jurors  retire,  from  the  eoiUTt 
without  permission,  or  an  officer,  and  return  imnaediaitBlf, 
without  speaking  to  any  one,  the  verdict  shall  stand.  And 
in  SMtuekjfj  in  Brown  v.  M^Connelj{Z)  it  was  heM  that 
the  separating  of  the  jury  before  rendering  dieir  verdie^ 
though  it  be  a  misdemeanor,  for  which  t|iey  may  be 
punished,  does  not  vitiate  their  verdict. 

So  that  die  rule  may  be  regarded  as  of  universal  acppli* 
cation  at  this  day,  that  the  separation  of  the  jury,  in  dvil 
actions,  wither  without  permission,  or  the  consent  of  par* 
lies,  where  no  abuse  is  shown  or  suggested,  will  not  avoid 
the  verdict.  And  that  the  rule  will  apply  to  criminal 
cases,  where  the  separation  is  by  permission  of  the  ooait, 
or  where,  from  their  inadvertence  and  misa] 


!(';i|}  'n  -1 
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momentary  aeparatioa  occurs,  wfaeu  it  is  clear  no  oppcvtu* 
wty  to  practise  npon  the  juror  could  have  been  presented. 

Plerhaps  the  only  thing  that  looks  like  an  exception  to 
die  rule,  will  be  found  in  some  late  cases  in  the  circuit 
ocmrt  of  the  United  States  for  the  state  of  Connecticut,(l) 
wbere  the  court  give  a  more  rigid  construction  than  the 
•tale  courts,  to  the  section  of  the  statute  providing,  thai 
where  ^  the  court  have  committed  any  case  to  the  consi- 
deration of  the  jury,  the  jury  shall  be  confined  under  the 
eostody  of  the  officer  appointed  by  the  court,  until  they  are 
agreed  on  a  verdict.(2)  According  to  these  decisions,  the 
separation  of  the  jury,  under  any  circumstances,  ipso  fad&j 
avoids  the  v^dict 

As  to  the  separation  of  the  jury,  after  they  have  agreed 
upon  their  verdict,  the  practice  in  the  state  of  New-Yoric 
appears  to  be  settled  thus :  In  crijninal  cases  the  jury  are 
not  permitted  to  seal  their  verdict  and  separate ;  bat  in 
civil  cases  the  uniform  practice  is,  to  permit  the  jury,  widi 
ieoDsent  of  parties,  which  will  be  presumed,  if  not  olgected  to^ 
lo  seal  then*  verdict,  if  the  court  be  likely  to  adjourn  in  the 
mean'  time,  and  thereupon  to  separate,  and  to  return  at  the 
qpeoing  of  the  court  to  render  their  verdict  And  should, 
as  sometimes  happens,  some  of  the  jurors  dis^nt,  the  jury 
will  be  directed  to  retire,  and  the  verdict  being  finally 
agreed  upon,  will  not  be  avoided  for  the  irregularity.  All 
this  was  ruled  in  the  recent  case  oi  Douglass  v.  Tmi«^.(8) 
The  plaintiff  had  a  verdict,  and  the  defendant  moved 
fcr  a  new  trial,  on  grounds  sufficiendy  explained  in  the 
opinion  of  the  court  Per  Curtatn. — '^  The  defendant  also 
adES  to  have  die  verdict  set  aside  on  the  ground  of  irregu- 
larity. It  was  late  in  the  evening  when  the  cause  was 
committed  to  the  jury.    The  judge,  without  the  ezpreswd 


(1)  Vide  3  Day,  287,  and  in  notU  310,  311. 

(2)  Vide  1  Conn.  Rep.  401.  (3)  2  Wendell,  352. 
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consent  of  the  counsel,  directed  them  to  seal  up  their  ver- 
dict, and  bring  it  into  court  the  next  morning.  They  pre- 
sented their  sealed  verdict  according  to  the  direction  of  the 
court,  and  when  polled,  one  of  them  refused  to  agree  to  it 
When  asked  why  he  signed  the  verdict,  he  said  he  was  un- 
well, and  unable  to  sit  up  all  night.  The  judge  sent  the 
jury  out  again,  and  they  finally  brought  in  the  same  verdict 
which  they  had  signed  and  sealed  the  evening  previous.  The 
juror,  who  had  dissented  from  the  sealed  verdict,  staled  to 
the  court  that  he  had  received  such  explanation  of  Ae  tes- 
timony from  his  fellows,  that  he  was  satisfied  with  the  ver- 
dict. The  ancient  strictness  in  regard  to  the  conduct  oi 
jurors  has,  of  late  years,  been  somewhat  relaxed. — ^In  the 
case  of  Bunn  v.  Hayt,{l)  a  question  arose  very  similar  to 
that  now  before  the  court.  The  jury  retired,  delibeialed 
several  hours,  sealed  their  verdict,  separated,  and  the  next 
morning  brought  it  into  court.  On  being  polled,  one  ai 
them  disagreed  to  it.  The  judge  sent  them  out  again,  and 
the  disagreeing  juror  ultimately  assented  to  the  verdictj 
which  had  first  been  brought  in  under  seal. — ^In  this  case 
the  trial  closed  at  a  late  hour  at  night,  and  the  judge  directed 
the  jury  to  seal  their  verdict,  and  gave  them  permissiim  to 
separate.  There  being  no  objection  to  this  course  <m  the 
part  of  the  defendant,  he  must  be  deemed  to  have  tacitly 
assented  to  it  The  verdict  cannot,  therefore,  be  set  a/ride 
kit  the  alleged  irregularity  in  receiving  it." 

A  similar  case  and  decision  occurred  in  Eddin  v. 
Thamp3on,{2)  The  parties  agreed  that  tfie  jury  might 
give  their  verdict  to  the  clerk  of  the  court  after  the  ai^oum- 
ment  for  the  day,  and  the  jury  having  signed  and  sealed  a 
verdict,  delivered  it  to  him,  but  on  being  called  to  the  bar 
the  next  morning,  before  it  was  recorded,  they  were  sent 
back  to  their  chamber  by  the  court,  to  correct  it,  as  it  did 


(1)  3  Johns.  Rep.  353.  (8)  2  Har.  &  Gill.  31, 
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not  determine  the  issaes  joined  in  the  cause  to  their  ftiU 
extent,  and  they  found  a  new  yerdict  which  did :  Held, 
that  the  first  verdict  might  be  compared  to  one  received  by 
a  judge  out  of  court,  or  to  a  sealed  verdict  retained  by  the 
foreman  of  the  jury  in  his  pocket ;  in  neither  of  which  cases 
is  the  verdict  binding  upon  the  jury,  but  is  UaUe  to  be 
changed  and  varied  from  by  them  in  open  court ;  and  that 
a  judgment  entered  on  the  second  verdict  was  correct. 

7.  But  if  the  jury,  before  agreeing,  have  dispersed,  whe^ 
ther  with  or  without  leave  or  consent,  and  abuse  the  hberty 
thus  taken  or  allowed,  their  verdict  will  be  set  aside,  and  a 
new  trial  granted. 

Instances  of  abuse  tending  to  vitiate  the  verdict,  such  as 
conferring  with  the  parties  or  their  agents,  or  receiving 
papers  firom  them  relative  to  the  matter  at  issue,  or  exa- 
mining witnesses  apart,  have  already  been  noticed.(l) 

It  was  formerly  held,  that  if  the  jury  ate  and  drank  be* 
tween  the  chaige  an(]  the  verdict,  it  would  avoid  the  ver- 
dict Thus,  as  early  as  the  24th  of  Edward  III.  (1361,) 
Ae  jury  were  sworn  and  committed  to  the  care  of  Ae 
sherifl^  and  when  the  justices  would  have  taken  the  ver- 
dict, certain  persons  deposed,  that  victuals  and  drink  were 
brought  to  the  jurors  after  their  cha^,  and  that  they  were 
su&red  to  go  out ;  for  which  reason  the  justices  refiised  to 
take  their  verdict,  because  it  was  sui^icious,  and  complaint 
was  made  of  this  to  the  king  by  biU,  which  heendorsed  to  the 
justices  in  banco  regis,  to  do  right  and  reason ;  and  the 
under  sheriff  by  his  servant  confessed  that  he  admitted 
tfiem  to  go  at  large ;  and  because  this  appeared  of  rec(»d, 
his  misdemeanor,  and  he  was  an  officer,  b,  capias  was 
awarded  against  him ;  and  because  their  going  at  large, 
and  victuals  and  drink  being  carried  to  them  was  only  m 


(1)  Ante,  Chap.  III. 
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•urmiaei  a  venire  fttcias  was  awarded  against  the  jary  and 
the  trespassers,  and  between  the  parties  a  venire  facias  de 
novo  was  awarded.(l) 

So,  in  the  35thof  Henry  YI.  (1467,)it  was  adjudged, thatif 
jarora  eat  and  drink  after  they  are  togeth^,  by  which  they 
agree  to  their  verdict  the  sooner,  they  shall  make  fine,  and 
the  verdict  is  void,  and  a  new  venire  facias  shall  be 
awaided.(3)  In  like  manner,  in  the*  14th  of  Henry  YIIL, 
(1603,)  the  jury  found  for  the  plaintiff,  and  the  defendant 
came  and  said,  that  the  jury,  between  their  charge  and  their 
verdict,  had  taken  meat  and  drink.  A  new  venire  ftunas 
was  awarded,  and  the  verdict  adjudged  void. 

But  the  jury  might  partake  of  refreshments,  by  permis- 
sion of  the  court,  without  affecting  their  verdict,  providing 
no  abuse  of  the  indulgence  followed.  The  law  is  thus  laid 
down  by  the  author  of  ''  The  Doctor  and  Student,"—"  I 
take  not  the  law  of  the  realm  to  be  diat  the  jury,  after  they 
be  sworn,  may  not  eat,  nor  drink  till  they  be  agreed  of  the 
verdict ;  but  truth  it  is,  there  is  a  m^m,  and  an  old  eosf 
torn  in  the  law,  that  they  shall  not  eat,  nor  drink  after  they 
be  sworn,  till  they  have  given  their  verdict,  without  Hm 
assent  and  license  of  the  justices.  And  that  is  oidained  by 
the  law  lor  eschewing  of  divers  inconvenienoes  disfll 
might  follow  thereupon,  and  that  qiecially  if  they  should 
eat  or  drink  at  the  costs  of  the  parties ;  and  therelbre  if 
ttiey  do  contrary,  it  may  be  laid  in  an  arrest  of  the  jadg« 
vusai ;  but  with  the  sssent  of  the  justices  they  may  botk 
esit  &iid  drink.  As  if  any  of  the  jurors  fall  sick  before  they 
be  i^preed  of  their  v^dict,  so  sore  that  he  may  not  com* 
dMUie  of  the  verdict,  then,  by  the  assent  of  the  justices,  he 
■lay  have  meat  and  drink,  and  also  such  other  things  as 
be  necessary  for  him,  and  his  fellows  also,  at  their  cfwm 
or  at  the  indifferent  costs  of  the  parties,  if  tbsy  sa 


^1)  Bro.  Abr.  Vsrdict,  i^l.  1%  (2)  TM.  (3)  Ibid 
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agree,  or  by  the  assent  of  the  justices,  may  both  eat  and 
drink."(l) 

It  soon  became  necessary  to  extend  this  rule  fiffdier,  and 
a  more  convenient  practice  succeeded.  So  early  as  Henry 
lY.)  it  was  held,  that  if  the  jury  eat  and  drink  at  their  own 
expense,  though  punishable  for  it  as  a  misdemeanor,  it 
would  not  avoid  the  ▼erdict(2)  So  in  Halt  t.  Vaughanj 
the  jurors  ate  and  drank  at  their  own  costs  before  verdtct, 
and  after  their  departure  fiom  the  bar,  and  this  was  certi- 
fied upon  the  postea^  yet  the  verdict  was  h^  not  to  be 
void,  but  that  the  jurors  were  fineable.  It  seems  other- 
wise if  at  the  costs  of  either  of  the  parties.(3) 

So  Lord  Coke, ''  If  the  jury  after  their  evidence  given 
unto  them  at  the  bar,  do  at  their  own  charges  eat  or  drink, 
either  before  or  after  they  be  agreed  on  their  verdict,  it  is 
fineable,  but  it  shall  not  avoid  the  verdict ;  but  if  befoire 
diey  be  agreed  on  their  verdict,  they  eat  or  drink  at  Ae 
charge  of  the  plaintiff,  if  the  verdict  be  given  for  him,  it 
diall  avoid  the  verdict ;  but  if  it  be  given  for  the  defend- 
ant it  shall  not  avoid  it,  et  sic  e  canver80.^{i) 

In  MHnaan?s  case,  the  jury  having  retired  to  confer  on 
their  verdict,  and  some  of  them  having  carried  firait  wkh 
lliem,  and  before  they  were  agreed,  having  eat  of  the  fruit/ 
liiese  latter  were  conmiitted  to  the  fleet  and  fined,  and  it 
was  moved  to  set  aside  the  verdict,  for  this  misdemeanor  of 
these  jurors ;  but,  because  it  a}q)eared  that  they  did  not  eat 
by  the  aid,  jHrocuiement,  or  means  of  the  plaintiff  or  ddbnd^ 
ant,  the  verdict  was  sustained.(5) 

In  Dtike  of  Richmcnd  v.  Wise.{6)  It  appeared,  the 
jury  had  conveyed  to  them  bottles  of  wine,  which,  with 
other  things  were  put  in  a  bill  afterwards,  and  paid  by 


(1)  Doctor  and  Student,  271.  (2)  Bro.  Abr.  Juion,  pi.  12^ 

(3)  2  Morgan,  20.  (4)  Co.  Lift.  227. 

(5)  t  Ander.  188.  (6)  1  Vent.  1M< 
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Ilie  phdntiff'0  solicitor.  The  judges  all  agreed,  that  if  the 
jury  eat  or  drink,  at  the  charge  of  the  party  for  whom  they 
find  the  verdict,  it  disannuls  the  verdict.  But  here  it  did  not 
appeal  that  the  wine  they  drank  was  had,  by  order  of  the 
plaintifl^  or  any  agent  for  hiuL  It  was  true,  in  regard,  his 
solicitor  paid  for  it  afterwards,  it  did  induce  a  presumption 
that  he  bespoke  it ;  but  that  again  was  extenuated  by  its 
being  put  into  a  bill  with  other  things  that  were  allowable^ 
and  it  was  not  proved,  that  the  wine  was  provided  by  him ; 
the  verdict  was  accordingly  sustained,  and  the  jury  fined^ 
So,  in  Harrison  v.  Rowan,{l)  The  jury  having  found 
in  favour  of  the  plaintilS^  the  defendant  now  moved  the 
court  for  a  re*trial  of  the  issue,  upon  the  following' grounds : 
1.  That  the  jury,  before  they  had  agreed  on  a  verdict,  ate 
and  drank  at  the  expense  of  the  plaintiff,  in  whose  favour 
they  found,  without  the  leave  of  the  court.  There  were 
other  grounds.  It  appeared,  that  the  jury  were  fiimished 
with  refreshments  of  meat  and  drink,  more  than  once  be- 
fore they  had  agreed  i»pon  their  verdict ;  but  not  provided 
at  the  request,  or  with  the  knowledge  of  the  plaintiff* 
After  the  jury  had  deUvered  in  their  verdict,  and  were  dis- 
chaiged,  the  plaintiff  ordered  a  breakfost  to  be  prepared  for 
them,  at  the  same  inn  where  they  had  been  confined,  of 
which  they  partook ;  afler  which  the  innkeeper  made  a 
gloss  charge  against  the  plaintiff,  in  which  he  included  in 
one  sum  the  cost  of  the  breakfost,  and  of  the  refreshments' 
before  furnished  to  the  jury ;  but  without  distinguishing- 
ihem,  and  the  bill  ^as  paid  by  the  plaintiff^  It  does  not 
vppeai  that  the  plaintiff  knew  at  the  time  that  the  refiresh- 
ments  were  so  charged. 

Waahingtony  J.  "  The  rule  long  established  and  uni- 
formly observed  is,  that  the  jury  are  guilty  of  misbehaviouTi. 
i^  after  they  are  sent  out,  and  before  their  verdict  is  ren- 
dered, they  eat  or  drink  without  the  permission  of  the 

(1)  4  Wash.  C.  C.  Rep.  33. 
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court ;  but  the  verdict  cannot  be  impeached  for  thi^  reason, 
unless  it  appear  that  the  refreshments  jfiirniriwd  were  at  the 
expense  of  tiie  party  in  whose  favour  the  veidict  is  fotmd ; 
and  where  this  is  the  case,  the  court  will  only  grant  a  new 
trial. — ^But  neither  the  rule  nor  the  reason  of  it  api^ies  to 
this  case.  The  refreshments  were  not  provided  at  the  ex- 
pense of  the  plaintiff,  nor  with  his  privity  or  consent.  Nor 
does  it  even  appear,  that  when  they  were  frimiriied,  the 
innkeeper  intended  to  charge  the  plaintiff  with  them,  or 
that  he  supposed  he  was  audiorized  to  do  so,  in  conse^ 
quence  of  any  custom  prevailing  in  this  state  in  similar 
cases.  Neither  does  it  appear,  that  when  the  bill  was  paid, 
the  plaintiff  knew  that  refreshments  had  been  ftimished 
the  jury ;  although,  if  the  fiict  had  been  otherwise,  the 
court  is  not  prepared  to  say,  that  that  circumstance  would 
affect  the  verdict." 

And  in  the  recent  case  of  Purintcn  v.  Humphreys,{l)  it 
was  held  that  a  verdict  will  not  be  set  aside,  because  the 
jury,  without  the  privity  of  the  prevailing  party,  and  being 
fiitigued  and  exhausted  with  the  length  of  the  trial,  were 
furnished  with  some  refreshments  at  their  own  expense, 
during  their  deliberations  on  the  cause,  however  liable  the 
jurors  might  be  to  personal  admonition  from  the  court  lor 
«uch  misconduct. 

It  wiQ  be  seen  fi^m  the  cases  cited,  that  eating,  and 
drinking  at  the  expepse  of  the  prevailing  party  has  been 
always  held  to  vitiate  the  verdict,  and  that,  whether  all^;;ed 
before  verdict  received  or  afterwards,  by  affidavits  on*  mo- 
tion, or  even  after  motion  in  arrest  of  judgm6nt.(2) 

8.  Indeed,  any  act  of  jurors  who  have  separated  from, 
or  while  in  consultation  with  their  fellows,  clearly  indics- 
tnre  of  a  destitution  of  moral  principle,  and  the  absence  of 


(1)  6  Greenl.  379.         (2)  Vide  2  Le?.  140.    Barnes,  44L  443. 
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a  due  consideration  of  the  solemnity  of  their  oath|  will 
avoid  the  verdict 

The  principle  contained  in  this  rule,  cannot  be  better 

illustrated  than  in  Wats  v.  Brains.{l)    It  was  an  appeal 

of  murder.    The  defendant  set  up,  as  a  justification,  that 

the  deceased  had,  when  passing  his  shop,  made  a  wry 

piouth,  and  mocked  him,  and  it  was  contended  there  was 

not  evidence  of  malice  prepense.  But  the  judges  gave  their 

opinions,  "  that  if  one  make  a  wry  or  distorted  nK>uth,  or 

the  like  countenance  upon  another,  and  the  other  imme^ 

diately  pursues  and  kills  him,  it  is  murder ;  for  it  shall  be 

presumed  to  be  malice  precedent ;  and  that  such  a  slight 

provocation  was  not  sufficient  ground  or  pretence  for  a 

quarrel,  and  so  delivered  the  law  to  the  jury."    Not- 

withstanding   the  evidence  was  pregnant  against  the 

defendant,  eight  of  th&jury  agreed  to  find  him  not  guilty. 

But  the  other  four  withstood  them,  and  would  not  find  it 

Other  than  murder.    On  the  next  morning,  two  oi  the 

four  agreed  with  the  eight  to  find  him  not  guilty ;  and 

afterwards  the  other  two  consented  in  this  manner^  that 

they  should  bring  in  and  offer  their  verdict  not  guilty, 

pnd  if  the  court  disliked  it,  that  they  all  should  change 

the  verdict  and  find  him  guilty.    Upon  this  agieement 

they  came  to  the  bar,  and  the  foreman  pronounced  the 

verdict,  that  the  defendant  was  not  guilty;  which  the 

(Dourt  much  disliking,  examined  every  one  of  them  by  the 

poll,  whether  that  was  his  verdict.    Ten  of  the  first  part 

of  the  panel,  severally  affirmed  their  verdict    But  the 

two  last  discovered  the  whole  manner  of  their  agreement 

Whereupon  they  were  sent  back  again,  and  returned  and 

found  the  defendant  guilty.    And  for  this  practise  the  fcre- 

inan  was  afterwards  fined  £100.    And  the  other  seven 

who  agreed  with  him  at  the  first,  every  of  tiiem  was  fined 

(J)  do,  Blix.  778, 
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£40.  And  the  other  two  who  agreed  with  the  eight, 
although  they  aflSmned  that  it  was  because  they  coold  not 
endure  br  hold  out  any  longer,  yet  for  that  they  did  not 
discover  the  practice,  being  examined  by  poll,  but  affirmed 
the  verdict,  were  fined  each  of  them  £20,  and  all  of  them 
imprisoned.  But  the  other  two  were  dismissed,  yet  blamed 
for  consenting  in  abuse  of  the  court 

In  Dana  t.  Robertis.{\)  Verdict  for  the  plaintiff.  Mo- 
tion in  arrest  of  judgment,  that  one  of  said  jurors,  while 
they  had  the  cause  under  eonsid^ration,  related  to  a  Mr* 
Merrils  the  fiill  state  of  the  case,  and  of  the  evidence  on 
both  sides ;  the  fitcts  being  proved,  the  court  set  aside  tbs 
verdict  By  the  court. — ^'The  principal  guard  upon 
jurors  in  this  state  is,  their  oath  and  their  virtue.  If  they 
are  suffered  to  enter  into  conversation  with  people  re- 
specting the  causes  they  have  imder  consideration,  the 
purity  of  trials  by  jury,  the  great  barrier  of  liberty  and 
justice  will  be  corrupted ;  it  ought  therefore  to  be  guarded 
with  the  most  vigilant  attention. 

So,  if  the  jurors,  being  charged  with  the  cause,  indulge 
in  spirituous  liquors,  as  in  The  People  v.  Douglass.{2) 
The  jury  empannelled  to  try  the  prisoner  upon  an  indict- 
ment for  murder,  were  allowed  to  leave  the  cour^house  dur- 
ingthe  trial,  under  the  charge  of  two  sworn  constables.  Two 
of  them  separated  from  their  fellows,  went  to  their  lodgings, 
a  distance  of  thirty  rods,  ate  cakes,  took  some  with  them  ' 
on  their  return,  and  drank  spirituous  liquors,  though 
not  enough  to  affect  them  in  the  least,  and  one  of  them 
conversed  on  the  subject  of  the  trial.  They  returned 
and  heard  the  trial  through,  and  joined  in  a  verdict 
of  guilty.  Held,  that  the  mere  separation  of  a  jury, 
though  empannelled  to  try  a  capital  offence,  and  though 


(1)  1  Root,  134,  et  vide  420^  and  2  Root,  451. 

(2)  4  Oowen,  89, 
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they  separate  contrary  to  the  directions  of  the  court,  will 
not  of  itself  be  a  sufficient  cause  for  setting  aside  the  ver- 
dict. But  if  there  be  the  least  suspicion  of  abuse,  the 
verdict  should  be  set  aside ;  and  for  this  cause  a  new  trial 
was  granted. 

And  in  Brant  v.  F(}wl€r,{l)  After  the  judge  had  con- 
cluded his  charge,  several  of  the  jurors  requesting  permis- 
sion to  go  out,  the  judge  told  them  they  could  go  accom- 
panied by  an  officer.  One  of  them  misunderstanding  the 
charge  of  the  judge,  while  out,  separated  himself  from  the 
officer,  and  drank  about  one-third  of  a  gill  of  brandy. 
There  was  a  verdict  for  the  defendant,  and  on  motion  of 
the  plaintiff  to  set  aside  the  verdict  for  irregularity,  the 
affidavit  of  the  juror  was  produced,  showing  his  mistake ; 
and  that  he  drank  this  small  quantity  of  brandy  to  check 
a  diarrhoea,  which  he  had  incurred  by  dtinking  new  cider. 
The  affidavit  of  another  juror  was  also  produced,  showing 
that  the  juror  who  had  drank  joined  them  for  deliberation, 
in  due  season ;  conducted  himself  with  great  propriety ; 
was  chosen  foreman,  and  delivered  their  verdict.  But  Per 
Curiam,  '^  We  cannot  allow  jurors  thus  of  their  own  ac- 
cord to  drink  spirituous  liquor  while  engaged  in  the  course 
of  a  cause.  We  are  satisfied  that  there  has  been  no  mis- 
chief 'y  but  the  rule  is  absolute,  and  does  not  meddle  with 
consequences,  nor  should  exceptions  be  multiplied.  We 
have  set  aside  verdicts  in  error  for  this  cause,  even  where 
the  parties  consented  that  the  jury  should  drink.  The 
People  V.  Douglass^  though  a  criminal  cause,  is  in  point, 
for  the  principle  of  this  motion,  which  must  be  granted." 

So  when  the  jurors  have  resorted  to  artifice  to  get  rid  of 
thdr  confinement.  As  in  Oliver  v.  The  Trustees  of 
Springfield.{2)    The  jury  told  the  constable  they  had 


(1)  7  Cowen,  562,  (2)  5  Cowen,  283. 
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agreed,  and  dispersed.    The  next  morning  they  delivered 
a  paper,  purporting  to  contain  their  verdict,  which  waB, 
on  opening  it,  found  to  contain  these  words  :  ''  Th«  jurors, 
after  due  deUberation,  do  not  agree ;"  and  signed  by  all 
the  jurors.    Before  the  jury  re-assembled  to  deliver  the 
paper,  some  of  them  were  seen  in  a  bar-room,  where  the 
cause  was  much  talked  of.    On  the  paper  being  deUvered^ 
the  judge,  after  explaining  certain  testimony,  as  to  which 
the  jury  disagreed,  directed  them  to  retire  and  reconsidef 
the  case,  which  they  did,  and  afterward  returned  a  verdict 
lor  the  defendants.    Upon  motion  for  a  new  trial,  the  court 
observe :    "In  the  cases  cited  of  verdicts  sustained,  not- 
withstanding the  separation  of  the  jury,  there  was  no  sus- 
picion of  abuse  ;  and  indeed  it  appeared  affirmatively,  that 
there  was  nothing  that  followed  their  separation,  which 
could  be  injurious  to  the  party  seeking  to  get  rid  of  the  ver- 
dict   rthe  present  case  is  far  different.    After  practising  a 
fraud  on  the  constable,  several  of  the  jurors  are  foimd  in  a 
public  bar-room,  where  the  subject  of  the  suit  is  much 
talked  of  in  their  presence ;  and  it  is  not  pretended  that  they 
did  not  hsten  to  the  conversation,  and  might  not  have  been 
influenced  by  it.    This  is  not  to  be  tolerated.    Here  is  not 
only  suspicion  of  abuse,  (and  we  have  uniformly  held,  that 
the  slightest  suspicion  of  this  sort  will  vitiate  the  verdict,) 
but  we  think  the  circumstances  of  this  case  amount  to  posi- 
tive abuse.    They  evince  that  want  of  respect  in  the  jury, 
to  the  obligations  imposed  upon  them  by  their  situation, 
which  cannot  be  sanctioned  consistently  with  the  rights  of 
parties.    They  procured  their  separation  by  a  very  unb^ 
coming  artifice ;  thus  placing  themselves  in  a  situation  to 
be  practised  upon,  and  influenced  by  conversation  out  of 
doors.    Such  conversation  was  carried  on  in  the  presence 
of  some  of  them.    Indeed,  it  is  difficult  to  see  how  the  sus- 
picions, which  attach  to  this  case,  could  be  explained  away. 
The  moticm  must  be  granted." 
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9.  If  the  jurors,  unable  to  agree,  resort  to  tlie  determina- 
Jion  of  chance,  it  will  avoid  the  verdict.  Thus  it  has  been 
held  toxast  or  draw  lots,  to  shuffle  half-pence  in  a  hal,  or 
play  cross  and  pile,  to  find  a  verdict,  will  avoid  it 

In  Mellish  v.  ATnold^{\)  an  action  against  an  officer  for 
a  seizure  absque  prohabUi  causa.  A  new  trial  wa« 
granted  because  the  jury  threw  up  cross  or  pile,  whether 
they  should  give  the  plaintiff  three  hundred  pounds  or  five 
hundred  pounds  damages,  and  the  chance  of  five  hundred 
pounds  came  up. 

So,  in  Parr  v.  8eafnes.{2)  Motion  to  set  aside  the  ver- 
dict The  jurors,  upon  differing  in  opinion,  had  agreed  to 
be  determined  by  hustling  half-pence  in  a  hat ;  if  the 
major  part  came  up  heads,  the  verdict  was  to  be  for  defend* 
ant.  This  matter  not  appearing,  upon  the  oath  of  any  of 
the  jurors,  but  by  affidavit,  that  two  of  them  had  confessed 
the  same,  the  court,  upon  the  first  motion,  ordered  the 
entry  of  final  judgment  to  be  stayed  for  a  few  days  only,  to 
give  plaintiff  an  opportunity  to  procure  affidavits  from 
some  of  the  jurors.  But  it  afterwards  appearing  that  the 
jurors  were  fearful  to  make  affidavits,  whereby  to  aecuse 
themselves,  and  Chappie  citing  a  case  in  Salkeld,  Dent  v. 
The  Hundred  of  Hertford^  the  court  entertained  the  mo^ 
tion,  and  enlarged  the  rule  till  next  term. 

So,  in  Hale  v.  Cove.{^)  The  jury  having  sat  up  aU 
night,  agreed  in  the  morning  to  put  two  papers  into  a  hat, 
marked  P.  and  D.,  and  so  draw  lots.  P.  came  out,  and  they 
found  for  the  plaintiff,  which,  although  it  happened  to  be 
according  to  the  evidence  and  the  opinion  of  the  judge,  yet, 
upon  motion  for  a  new  trial,  it  was  agreed,  that  the  verdiet 
must  be  set  a8ide.(4) 

Upon    the   same  principle,  if  the   jury  should  agree 


(1)  Bunb.  51.  (2)  Banes,  438.  (3)  1  Str.  642. 

(4)  Et  vi<l«  2  Blac.  1290.    1  Ten&  Rep.  II.    1  New  Rep.  826/ 
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each  to  put  down  a  sum  and  divide  by  twelve,  and  the  re^ 
mlt  to  be  the  verdict,  it  would  be  set  aside.    The  question 
first  cautt  up  in  New-York,  in  Smith  v.  Cheeiham^l) 
<m  an  affidavit  of  the  constable  who  attended  the  juiy, 
stating  thatafier  they  had  retired  to  their  room  to  agree  on 
their  verdict,  and  while  discussing  the  matter,  he-  heard 
one  of  them  say  one  cent  damages  was  enough  ;  another 
that  six  cents  damages  and  six  cents  costs  were  soffieieBt 
That  he  afterwards  saw  at  least  sdx  of  the  jurors  takeapen, 
and  mark  down,  what  he  believed  and  understood  to  be,  die 
sum  that  they  thought  proper  to  give  as  damages  in  the 
cause,  and  from  what  he  then  saw  and  heard  he  under- 
stood the  whole  sum  should  be  divided  by  twelve,  and  the 
quotient  was  to  be  the  verdict.    That  two  of  the  jurors  had 
since  owned  to  him,  that  the  verdict  was  determined  by  an 
agreement,  that  each  should  put  down  such  sum  as  he 
thought  proper,  that  the  whole  should  be  divided  by  twelve, 
and  that  the  verdict  was  really  thus  determinipd.    The 
court  were  unanimous  that  the  verdict  for  this  cause  was 
Toid,  but  differed  as  to  whether  the  confessions,  of  the 
jurors  to  the  constable  afterwards,  ought  to  have  been 
received,  were  a  majority  being  of  opinion,  that  saeh  evi- 
dence might  be  admitted. 

In  Harvey  v.  Riekett,{2)  upon  a  similar  state  of  fiiets^ 
the  court  reversed  the  judgment,  the  fects  appearing  on 
die  record.  So,  in  a  recent  case,  Roberts  v.  Faiiie^)  a 
similar  statement  being  made  and  assigned  as  error  in  fiust, 
the  court  reversed  the  judgment  below. 

So  ruled  in  Cwmeeticut,  in  Wamsr  v.  Robin9Qn.(4) 
Action  on  the  case  upon  a  recommendation  in  wri- 
ting of  one  Richard  Spelman,  as  a  person  of  credit 
Issue  to  the  jury — ^who  found  for  the  plaintiff.    Mo^ 


(1)  3  Gaines,  57.  (2)  15  Johns.  Rep.  87^ 

(3)  1  Cowca,  %9d:  (4)  1  Root,  IM. 
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tion  in  arrest,  and  among  other  exceptions,  for  that  the 
jury  were  greatly  divided  in  opinion  with  respect  to  the 
damages,  and  that  they  agreed  upon  the  following  method 
to  assess  them,  viz :  each  to  mark  a  sum  on  a  piece  of  paper 
and  put  it  into  a  hat;  and  that  the  twelve  sums  thus 
marjfcd,  being  added  together  and  divided  by  twelve,  the 
quoti^it  should  be  the  sum  of  damages ;  and  that  the 
damage  were  thus  found  and  assessed  by  the  jury. 
The  court  found  the  facts  to  be  proved,  by  inquiry  of 
the  jurors ;  and  arrested  the  verdict  upon  the  principle, 
that  in  trials  nothing  is  to  be  left  to  hazard  or  chance^ 

w 

But  if^  after  the  jurors  have  conscientiously  declared  each 
his  amount  of  damages,  they  agree  to  adopt  as  a  mode  of 
arriving  at  a  unanimous  result,  that  the  sums  are  to  be 
added  and  divided  by  the  immber  of  jurors,  as  the  average 
amount  of  their  opinions,  it  will  not  vitiate  the  verdict* 
This  distinction  is  taken  by  the  court  in  Dana  v. 
Tucker j{l)  where  it  appeared  this  mode  of  computation 
had  been  resorted  to,  and  on  motion  for  a  new  trial  on  that 
ground,  the  court  take  this  distinction  :-t-"  If  the  jurors 
previously  agree  to  a  particular  mode  of  arriving  at  a  ver- 
dict, and  to  abide  by  the  contingent  result,  at  all  events,, 
without  reserving  to  themselves  the  liberty  of  .dissenting^ 
such  a  proceeding  would  be  improper ;  but  if  the  means 
is  adopted  merely  for  the  sake  of  arriving  at  a  reasonable 
measure  of  danmges,  without  binding  the  jurors  by  the 
result,  it  is  no  objection  to  the  verdict.  Such  appears  to 
have  been  the  case  here,  and  after  the  result  of  the  division 
was  known,  they  individually  assented  to  the  sum  as  their 
verdict." 

The  same  distinction  is  recognised  in  OrinneU  v.  PkU-' 
lips.i^)  On  motion  for  a  new  trial,  it  appeared,  on  the  ex-' 
amination  of  a  juror  in  open  court,  that  ten  of  the  jury^ 


(I)  4  Johns.  Elep.  487.  (2)  1  Mass.  Rep.  541. 
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before  an  unanimous  consent  in  a  verdict  for  the  plaintiff, 
named  each  of  them  a  sum  for  damages ;  the  witness  and 
another  juror  refusing  to  name  any  sum.    The  sums  men' 
tioned  being  added  together,  the  amount  was  divided  by 
twelve,  and  the  suvti  thus  found,  became  the  amount  of 
damages  in  which  all  the  jury  finally  agreed.    Th^v  ver* 
diet  afterwards  delivered,  and  confirmed  in  court,  in  the 
presence  of  the  witness,  and  the  other  juror  who  had  before 
dissented,  was  there  received  and  recorded.    SewaU,  J. 
*'  The  facts  sworn  by  this  witness  do  not  warrant  the  charge 
of  gross  misbehaviour,  or  show  any  improjNriety  of  conduct 
in  the  jury,  sufficient,  in  my  opinion,  to  invalidate  their 
verdict.    The  record  of  a  verdict  implies  an  unanimous 
consent  of  the  jury,  and  is  conclusive  and  incontrovertible 
evidence  of  the  fact.    Besides,  the  secret  intention,  or  men- 
tal act  of  a  juror  can  never  be  a  subject  of  legal  inquiry^ 
and  from  th6  necessity  of  the  case,  his  conduct  before  the 
eourt  is  the  best  and  only  evidence,  that  can  be  admitted| 
of  his  assent  to  a  verdict  delivered  in  his  presence.    The 
members  of  a  jury,  before  they  agree,  must  argue  the  quei»- 
tions  of  the  case  conunitted  to  them,  and  each  man  may  be 
sujqposed  to  express  his  opinion,  as  to  the  general  question, 
for  whick  party  the  verdict  shall  be,  and,  if  for  the  plain- 
tiiT,  for  what  amount  of  damages.    It  is  not  important,  as 
it  strikes  me,  by  what  method  a  sum  for  damages  shall  be 
proposed,  if  finally  there  is  an  unanimous  assent  of  the  jury 
to  the  sum  declared  by  their  verdict"  ^ 

And  in  Virginia^  on  appeal  in  Shohe  v.  BelL{\)  Action 
of  slander,  and  verdict  for  the  plaintiff,  with  $460  damages. 
It  appeared,  by  the  affidavits  of  four  of  the  jury,  that  it  was 
proposed  in  the  jury  room,  that  each  man  should  put  down 
a  sum,  and  that  the  whole  should  be  added  up  and  divided 
by  twelve.    They  did  so,  and  the  sum  came  out  $487. 


(1)  1  RandolfA,  39. 
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This  sum  they  did  not  etgree  to ;  and  the  plan  of  dividing 
by  twelve  was  abandoned.  Nine  of  the  jury,  after  some 
oonsoltation,  agreed  on  $460 ;  the  other  three  thought  the 
aum  too  high,  and  one  of  them  said,  if  it  had  been  left  to 
him  alone,  he  would  only  have  given  from  $40  to  $60. 
Bat  finding  a  large  majority  against  them,  despairing  of 
getting  the  verdict  lower,  and  believing  they  would  be 
detained  on  the  jury  until  all  agreed,  they  yielded  to  the 
opinion  of  the  majority,  and  assented  to  bringing  ift  the 
verdict  for  $460.  A  motion  was  made  for  a  new  trial, 
because  the  jury  divided  by  twelve,  and  Aiee  of  them  jidAi 
ed  their  verdict  from  an  improper  influence.  The  court 
below  overruled  the  motion,  and  gave  judgment  for  the 
plaintiff ;  and  this  judgment  was  affirmed  by  the  coqrt  of 
q>peals. 

So,  in  Pennsylvania^  in  Cowperthwaite  v.  •ft>fies,(l) 
ai^ed  and  decided  in  the  common  pleas,  and  affirmed 
in  the  superior  court,  in  error.  The  point  was  taken 
against  the  mode  of  computing  the  damages,  and  the  court, 
in  denying  the  motion  for  a  new  trial  on  that  ground,  db^ 
serve,  that  the  objection  as  to  the  manner  of  the  jury  col* 
lecting  die  sense  of  its  members,  with  regard  to  the  quan- 
tum of  damages,  does  not  appear  to  be  well  founded,  or  at 
p3l  similar  to  the  case  of  casting  lots  for  their  verdict  '^  In 
torts  and  other  cases,  when  there  is  no  ascertained  de^ 
mand,  it  can  seldom  happen  that  jurymen  will  at  once 
Hgree  upon  a  precise  su|n  to  be  given  in  damages.  There 
will  necessarily  arise  a  variety  of  opinions,  and  mutual 
concessions  must  be  expected.  A  middle  sum  may,  in 
many  cases,  be  a  good  rule-— and  though  it  is  possible  this 
inode  may  sometimes  be  abused,  by  a  designing  jnrymaii 
fadng  upon  an  extravagantly  high  or  low  sum,  yet  anl( 
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such  abuse  appears,  the  fraudulent  design  will  not  be  pre- 
somed." 

But,  although  the  practice  both  in  England  and  this 
country  seems  settled  as  to  the  effect  of  the  misbehaviour  of 
the  jury  upon  their  verdict ;  it  vs  by  no  means  agreed  how 
fiir  evidence  of  their  misconduct,  either  directly  or  indirectly 
dented  from  themselves,  ought  to  be  admitted.  The  policy 
of  the  law,  the  temptation  to  tamper  with  the  jury,  the  dis- 
traction and  delays  that  must  result  to  the  administration 
of  justice,  6om  fitcilitating  attempts  to,  and  multiplying  the 
means  of,  disturbing  verdicts,  are  urged  against  their  ad* 
mission  on  the  one  hand ;  and  on  the  other,  the  gross  in* 
justice  frequently  occasioned  to  suitors,  by  means  of  Ae 
ignorance,  weakness,  impisitience,  prejudice,  passions,  and 
corruption  of  jurors.  It  is  a  part  of  the  practice  that  has 
varied  not  only  in  different  countries,  but  in  die  same 
eonntry,  at  different  periods. 

Formerly  the  aiBdavits  of  jurors  were  admitted  to 
pfOVe  their  misconduct  and  impeach  their  verdict^  and, 
VLpen  such  disclosures,  to  grant  a  new  trial.  As  late 
as  the  8th  of  George  II.,  in  Philips  v.  i^W(er,(l) 
vfter  a  motion  in  arrest  of  judgment,  and  pending  the 
ooDsideration  of  the  court,  it  being  disclosed  to  the  de- 
fendant, by  two  of  the  jurors,  that  they  and  their  iellows 
being  divided  in  opinion,  had  determined  their  verdict  by 
casting  lots,  the  defendant  moved  to  set  aside  the  verdict, 
upon  an  affidavit  of  the  fact  made  by  the  two  jurors,  which 
was  admitted  as  of  course.  And  upon  hearing  counsel 
on  both  sides,  one  question  was,  whether,  after  motion 
in  arrest  of  judgment,  the  defendant  in  this  case  could 
move  to  set  aside  the  verdict.  And  the  Lord  Chief  Jus- 
tice, Mr.  Justice  Denton^  and  Mr.  Justice  Ckmiyn^y  were 
of  opinion,  that  though  this  motion  seemed  out  of  time  by 
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the  general  rule  of  practice,  yet  as  it  was  founded  upon  a 
matter  disclosed  to  the  defendant  after  the  motion  in  arrest 
of  judj^ent,  and  was  made  before  judgment  pronounced, 
the  court  were  bound  to  receive  it ;  and  the  &ct  as  to  the 
jurors  determining  by  chance  being  undisputed,  the  verdict 
was  set  aside.  We  have  seen  that  in  Parr  v.  Seamesji}) 
judgment  wa9  stayed,  and  the  rule  nm  enlarged,  to  allow 
an  opportunity  to  present  the  affidavits  of  the  jurors. 

In  AyUtt  V.  JeweU,{2)  it  seems  to  have  been  taken  for 
granted,  that  the  jurors  should  have  made  an  affidavit 
Moticm  for  a  new  trial,  on  an  affidavit  of  the  defendant's 
attorney,  that  some  of  the  jury  had  confessed  to  him  that, 
not  being  able  to  agree  in  their  verdict,  they  consented  that 
all  the  juror's  names,  being  separately  written  on  papers 
and  shook  together  in  a  hat,  the  first  six,  that  should  be 
drawn,  should  decide  the  verdict  They  all  agreed  to  con** 
form  to  the  opinion  of  the  major  part  of  those  six ;  which 
was  accordingly  carried  into  execution,  and  so  the  verdict 
was  produced.  But  there  being  no  affidavit  by  the  jury- 
men, or  any  other  that  was  cognizant  of  this  transaction, 
but  merely  this  hearsay  affidavit,  the  court  (absent,  De 
Qrey^  Ch.  J.)  thought  it  too  dangerous  to  call  a  verdict  in 
question,  that  had  been  so  deliberately  given,  upon  so  loose 
and  slight  a  suggestion,  and  so  refused  a  rule  to  show 
cause. 

That  this  rule  at  one  time  prevailed  here,  is  manifest, 
from  the  decision  in  Smith  v.  Cheetham.(^)  Spencer^  J. 
remarking  on  the  admissibility  of  the  affidavit  of  a  juror 
which  was  received,  observes :  "  On  examining  the  Eng«< 
lish  authorities,  prior  to  the  revolution,  it  appears  to  me 
that  the  information  of  jurors,  as  to  what  passed,  may  be 
received.  The  only  decision  to  the  contrary  is  in  Keble.(4) 


(1)  Barnes,  438.  (2)  2  W.  Black.  1299, 

(3)  3  Caiaas,  57. 

(4)  Fri6r  v.  P&wtn,  1  Ksb.  8Ui 
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But  it  is  a  very  unintelligible  and  illy  reported  caae.  The 
determinations  in  Bunbury(l)  and  Bames,(2)  show  that 
the  information  of  jurors  may  be  received,  and  I  cannot 
perceive  any  principle  of  law  invaded  by  it"  And  lAv- 
ingHonj  J.,  commentingupon  the  contrary  rule,  adopted  by 
Lord  Mansfield  in  Vaise  v.  2>e/ava/,(3)  remarks  :  "  With 
proper  submission  to  his  lordship,  it  appeaigp  the  best  and 
highest  evidence  of  which  the  case  admits.  If  a  man  will 
voluntarily  chaige  himself  with  a  misdemeanor,  why 
should  he  not  be  indulged  ?  Are  not  criminals  in  Eng- 
land every  day  convicted  and  even  executed  on  their  own 
con&ssion  ?  and  is  not  our  state  prison  filled  in  the  same 
way?" 

And  it  would  appear  from  Price  v.  Warren,  and 
Shobe  V.  Bell^  above  cited,  that  in  Virginia,  it  is  still  the 
practice  td  read'  the  affidavits  of  jurors,  in  support  of  a 
motion  to  set  aside  the  verdict  for  the  misconduct  of  the 

10.  But  the  practice  appears  to  be  now  generally  settled, 
both  in  England  and  this  country,  to  reject  the  affidavits 
of  jurors  inculpating  themselves. 

The  leading  case  is  Vaise  v.  Delaval,{i:)  Motion  for  a 
rule  to  set  aside  a  verdict  upon  an  affidavit  of  two  jurors, 
who  swore  that  the  jury  being  divided  in  their  opinion, 
tossed  up,  and  that  the  plaintiff's  friends  won.  Lard  Mans- 
jield,  Oh.  J. — "  The  court  cannot  receive  such  an  affidavit 
firom  any  of  the  jurymen  themselves,  in  all  of  whom  such 
conduct  is  a  very  high  misdemeanor ;  but  in  every  such 
case  the  court  must  derive  their  knowledge  from  some 
other  source ;  such  as  from  some  person  having  seen  the 


(1)  Belli$h  Y.  Arnold,  Bunb.  51. 

(2)  Philipe  v.  Fowler,  Banies,  441. 

(3)  Ififou  (4)  1  Tend:!  Rep.  11. 
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transactiQii  through  a  window,  oi  by  some  such  other 
means." 

Not  long  after,  the  same  rule  was  adopted  in  the  Englidi 
common  pleas,  in  Otcen  y.  Warburton.{l)  In  resisting 
the  admission  of  the  affidavits  of  the  jurors,  the  case  of 
Vaise  t.  DelavcU  was  ehiefly  relied  on,  and  in  deciding  the 
motion,  Sir  J^me9  Mansfield^  (^h.  J.,  observes :  '^  We  have 
conversed  with  the  other  judges  upon  this  subject,  and  we 
are  all  of  opinion  that  the  affidavit  of  a  juryman  cannot  be 
received.  It  is  singular  indeed,  that  almost  the  only  evi- 
denee  of  which  the  case  admits  should  be  shut  out ;  but, 
considering  the  arts  which  might  be  used  if  a  contrary  rule 
were  to  prevail,  we  think  it  necessary  to  exclude  such  evi** 
Aence.  If  it  were  understood  to  be  the  law,  that  a  juryman 
might  set  aside  a  verdict  by  such  evidence,  it  might  some^ 
times  happen  that  a  juryman,  being  a  Mend  to  one  of  the 
parties,  and  not  being  able  to  bring  over  his  companions  to 
his  opinion,  might  propose  a  decision  by  lot,  with  a  view, 
afterwards  to  set  aside  the  verdict  by  his  own  affidavit,  if 
the  decision  should  be  against  him.  We  are  theiefore  of 
opinion  that  there  is  no  ground  to  support  this  ruk.^ 

The  same  rule  has  since  obtained  in  this  stale.  In 
Dana  v.  Tucker y(^)  the  court  say :  ^'  The  better  cqiinion 
is,  and  such  is  the  rule  adc^tod  by  the  couit,  that  the  eft- 
davits  of  jurors  are  not  to  be  received  to  impeach  a  veidici, 
but  they  may  be  admitted  in  exculpation  of  die  juiora,  and 
in  support  of  their  verdict" 

This  decision  has  been  followed  up  in  tfus  eonrt  by 
Sargeani  v.  DenistanJl^d)  and  by  ex  parte  Caykeniallji^) 
taking  the  dislinetioa  between  affida^is  of  juroes,  im* 
peaching  «ad  explaining  their  verdicts.  In  the  butter  eaasy 
where  a  mandamus  was  moved  for,  the  court  take  ooca' 


(1)  1  New  Rep.  326.  (S)  4  Johns.  Rep.  487. 

(3)  5  Gowen,  106;  (4)  6  Cowea,  53.   • 
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sioQ  to  observe,  that  '^  It  is  certainly  well  settled  that  the 
affidavits  of  jurors  cannot  be  received  to  show  a  mistake 
in  making  up  their  verdict ;  and  we  never  intended  to  de- 
tract from  that  rule  in  Sargeani  v.  Deniston.    In  that 
case  the  counsel  advanced  an  erroneous  rule  of  damages 
to  the  jury,  which  was  not  corrected  in  the  charge  of  the 
judge.    The  jury  were  in  this  way  led  to  adopt  the  rule. 
We  considered  these  circumstances  equivalent  to  a  positive 
misdirection  of  the  judge ;  and  allowed  the  affidavits  of 
jurors  to  be  read,  showing  that  they  were  in  fact  misled. 
It  was  impossible  to  make  out  what  in  truth  operated,  as  a 
misdirection  of  the  judge  in  any  other  way.    Misdirection 
is  a  very  usual  ground  for  granting  a  new  trial,  and  the 
case  cited  establishes  merely,  that  a  set  of  circumstances 
may  amount  to  the  same  thing ;  and  may  be  shown  by  the 
affidavits  of  jurors.    Farther  we  did  not  mean  to  go ;  and 
we  expressly  disclaimed  the  idea  of  trenching  on  any  of 
the  cases,  which  had  refused  to  hear  the  affidavits  of 
juxprs."     And  in    TTie  People  v.    Columbia   Common 
Pfea^,(l)  the  court  again  recognise  the  distinction,  and 
confirm  the  rule,  upon  a  review  of  all  the  cases,  holding 
that  affidavits  of  jurors  cannot  be  received  to  show  their 
impressions  as  to  the  effect  of  their  finding,  or  that  they 
intended  something  different  from  what  they  found  by  their 
verdict. 

So,  in  Vermonty  in  Bobbins  v.  Wendover.{2)  Upon 
(fae  question  whether  the  affidavit  of  a  juror  should  be 
admitted  to  show  what  passed,  during  the  investigation  of 
die  case  in  the  jury  room,  the  court  say — "  Upon  this  point 
the  court  are  decidedly  of  opinion  that  the  affidavit  cannot 
be  admitted  to  be  read ;"  and  add — '^It  would  be  of  dan- 
gerous tendency  to  admit  jurors  by  affidavit  to  detail  these 


(1)  1  Wendell,  207.  (2)  2  Tyler,  11. 
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deliberations  of  the  jury  room,  to  testify  to  subjects  not  per- 
fectly comprehended  at  the  time,  or  but  imperfectly  lecol- 
lected.  From  a  natural  commisseration  for  the  losing 
party,  or  a  desire  to  apologise  for  the  discbarge  of  an  un* 
grateful  duty,  after  the  juror  had  been  discharged  from 
office,  he  would  be  too  apt  to  intimate,  that  if  some  part  of 
the  testimony  had  been  adverted  to,  or  something  not  in 
evidence  omitted,  his  opinion  would  have  been  otherwise ; 
whilst  others  of  the  panel,  with  different  impressions  or 
different  recollections,  might  testify  favourably  for  the  pre- 
vailing party.  This  would  open  a  novel  and  alarming 
source  of  litigation,  and  it  would  be  difficult  to  say  when  a 
suit  was  terminated.  The  court  consider  it  to  be  far  better 
to  establish  it  as  a  general  rule,  that  the  affidavits  of  jurors 
respecting  ttie  deliberations  which  led  to  their  verdict, 
should  in  no  civil  cause  be  admitted."(l) 

And  in  Pennsylvaniaj  in  Willing  v.  jSW<M6y,(2)  the 
court,  adopting  this  rule,  remark :  '^  With  respect  to  the 
deposition  of  the  juror,  we  agree  with  Chief  Justice  Kent, 
in  the  case  of  Smith  v.  Cheetham^  that  the  better  opinion 
is,  that  it  ought  not  to  be  read  to  show  the  irregularity  of 
his  own  conduct,  and  differ  altogether  from  Judge  Living- 
ston, who  thinks  the  affidavit  of  a  juror  should  be  given  in 
evidence  to  prove  his  guilt,  like  the  confession  of  any  other 
criminal.  The  affidavit,  in  such  case,  should  be  considered 
in  a  different  light  from  the  -common  confession  of  a  cri- 
minal, and  in  my  opinion  it  ought  to  be  rejected,  because 
it  tends  to  defeat  his  own  solemn  act  under  oath,  where 
third  persons  are  interested.  It  ought  to  be  rejected,  be- 
oanse  its  admission  would  open  a  door  to  tamper  with 
jur3rmen  after  they  had  given  their  verdict ;  it  ought  to  be 
rejected,  because  it  might  be  the  means  in  the  hands  of  a 
dissatisfied  juror,  to  destroy  a  verdict  at  any  time,  after  he 


(1)  Vide  3  Gil.  <&  Johns.  473.  (2)  1  Browne,  123. 
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had  assented  to  it ;  in  fine,  it  ou^ht  to  be  rejected,  because 
it  would  unsettle  all  the  verdicts  in  the  country." 

In  Bladen  y.  Cockey^{\)  in  the  provincial  court  of  Mary- 
land, a  question  was  raised  how  &r  a  juror  might  be 
admitted  or  allowed  to  weaken  his  verdict,  or  indirectly  to 
impeach  it  by  answering  to  the  grounds  upon  which  it 
was  founded ;  and  per  Dulany^  counsellor — ^'  I  must  con- 
less  that  I  have  doubts  of  the  propriety  in  examining  ttie 
jurors  in  the  former  trial.  The  former  verdict  shows  the 
opinion  of  the  former  jurors,  and  as  much  as  any  thing 
they  can  now  properly  declare.  Should  a  juror  declaxe, 
that  he  gave  his  verdict,  because  the  witness  A.  gave  su<A 
evidence  as  he  credited,  and  the  witness  B.  such  as  he  ^s^ 
believed,  must  not  that  be  vary  improper,  unlees  you  go 
into  the  inquiry  what  did  A.  and  B.  declare  upon  the  for- 
mer  trial  ?  And  if  A.  and  B.  are  alive,  and  capable  of  being 
produced,  or  if  their  depositions  were  before  read,  and  may 
ftow  again  be  produced,  would  this  be  proper?  If  the 
witness  be  dead,  and  gave  hid  evidence  viva  voce,  a  juror 
may  be  examined  to  what  he  declared ;  but  so  may  any 
other  person  who  was  present  at  the  former  trial,  and  there- 
fore such  evidence  is  not  given  by  him  in  his  character  of 
juror.  But  I  think  the  objection  is  much  stronger,  when  the 
juror  is  introduced  to  weaken  the  verdict  on  record,  for 
while  it  stands  unattainted,  it  must  be  considered  in  aO 
mspects  as  a  verdict.*' 

Upon  die  same  principle,  as  unfolded  in  the  above 
cases,  it  has  been  held  that  where  a  judge  diiects  the 
jury,  that  they  aie  clearly  bound  to  find  a  verdict  fcnr 
Me  party,  and  no  objection  is  taken  to  the  entering 
0l  the  verdict  for  that  party,  the  court  will  not  grant 
a  new  trial,  upon  the  affidavit  of  a  juryman,  stating 
diat  the  jury  had  not  concurred  in  such  verdict.    la 


(1)  lHar.dbM'Heii.1^8a 
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SaviUev.  Lard  Famham,(l)  a  feigned  issue  was  directed 
to  try  whether  the  plaintiff  was  entitled  to  a  way  over  a 
common.  At  the'trial,  before  Bayley^  J.,  before  the  defend- 
ant had  concluded  his  case,  the  learned  judge,  being  of 
opinion  that  the  plaintiff  had  made  out  no  title  to  the  wayi 
directed  a  verdict  to  be  entered  for  the  defendant  Broug- 
ham now  moved  for  a  new  trial  upon  an  affidavit  by  the 
plaintiff's  attorney,  and  by  one  of  the  special  jury.  (Lord 
TerUerdeny  Ch.  J. — Can  you  read  the  affidavit  of  a  jury- 
man ?)  Not  as  to  the  conduct  of  the  jury,  but  here  the  affi- 
davit of  the  juryman  is  introduced  for  a  special  collateral 
purpose :  it  states  that  the  jury  gave  no  verdict  at  all. 
Bayley^  J. — "  I  said  that  there  must  be  a  verdict  for  the 
defendant,  and  the  jury  said  nothing ;"  intimating  by 
their  silence  an  acquiescence  in  the  verdict,  and  the  court* 
discharged  the  rule. 

11.  But  for  the  purpose  of  explaining,  correcting  and 
enforcing  their  verdict,  the  affidavits  of  jurors  will  be  re- 
ceived, on  motion  for  a  new  trial. 

In  Rex  V.  Simons.i^)  Upon  a  rule  to  show  cause  why 
a  new  trial  should  not  be  had  in  an  indictment,  it  appeared 
from  the  report  of  Poster ^  J.,  that  the  charge  in  the  indict- 
ment was,  that  the  defendant  did  privily  and  unlawfully 
convey  into  the  pocket  of  Ashley ,  the  prosecutor,  three 
ducats,  with  a  malicious  and  wicked  intent,  £dsely  to 
accuse  the  said  Ashley  of  having  robbed  the  defendant  of 
the  ducats ;  that  when  the  jurors  came  into  court  to  give 
their  verdict,  they  mentioned  to  the  judge  a  difficulty  they 
were  under,  that  they  were  of  opinion  that  the  defendant 
did  put  the  ducats  into  Ashley's  pocket,  but  not  with  intent 
to  accuse  Ashley ;  that  the  judge  thereupon  directed  the 
jury  that  they  could  not  £nd  the  defendant  guilty  of  the 


(1)  8  ICan.  4  RyL  816.  (2)  Sayn,  35. 
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&ct  without  finding  him  guilty  of  liie  intent,h 
must  either  find  him  guilty  of  both  or  acqui 
verdict  was  soon  after  given,  and  understood ' 
to  be  a  general  verdict  of  guilty  ;  and  that  i 
of  the  coming  of  the  jurors  into  court,  to  the  tr"  ^ .  -  -0- 
the  verdict,  there  was  a  great  crowd  and  noise  in  the  court. 
An  affidavit  was  likewise  read  by  all  the  jurors,  that  there 
was  a  mistake  in  taking  the  verdict ;  that  they  had  agreed 
to  find  the  defendant  guilty  ot  the  fact,  but  without  any 
evil  intention ;  that  one  of  them  called  out  aloud  at  the  time 
of  giving  the  verdict,  no  intent,  no  intent ;  and  that  the 
crowd  and  noise  in  court  were  so  great,  that  they  did  not 
hear  what  the  learned  judge  said,  when  they  mentioned  the 
difficulty  they  were  under.  And  by  Lee,  Ch.  J. — "  The 
court  does  not  set  aside  this  verdict,  on  account  of  an  after* 
thought  of  the  jurors ;  for  it  would  be  a  precedent  of  a  most 
dangerous  tendency,  to  set  aside  a  verdict  on  that  account 
But  as  it  appears,  from  the  report  of  the  judge,  as  well  as 
from  the  affidavit  of  the  jurors,  that  they  did  not  hear,  or 
did  not  understand  his  direction,  which  was  in  our  opinion 
a  very  proper  one,  the  verdict  ought  not  to  stand ;  beoause 
it  is  contrary  to  the  direction  of  the  judge  in  a  matter  of 
law.  It  is  very  clear  that  the  jurors  did  not  mean  to  find 
the  defendant  guilty  of  the  intent ;  and  if  they  did  not,  they 
ought,  pursuant  to  the  direction  of  the  judge,  to  have 
acquitted  him." 

So,  in  Cogan  v.  Ehden.{\)  A  moticmwas  made  to  set 
aside  a  verdict,  as  being  given  in  by  the  foreman,  contrary 
to  the  opinion  and  intention  of  eight  of  the  jury.  It  ap- 
peared that  the  defendant  justified  under  a  right  of  way 
over  the  plaintiff's  ground,  to  two  closes  of  the  defendant, 
upon  which  two  different  issues  were  johied.    The  fore* 


(1)  1  Bun,  383. 
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man  gare  in  the  verdict  as  a  g^eneral  verdict  for  the  de* 
fendant,  upon  both  issues.  But  eight  of  the  jury  made 
affidavit,  "  That  it  was  the  meaning  uid  intention  of  the 
whole  jury  to  find  the  former  issue  for  the  defendant,  and 
the  latter  for  the  plaintiff;  and  that  this  mistake  was  dis- 
covered by  them  an  hour  afterwards,  but  not  till  the  judge 
was  gone  to  his  lodgings.  This  matter  was  much  litigated 
by  the  counsel  on  both  sides,  and  the  counsel  for  the  plain** 
tiff  mentioned  the  case  of  Baker  v.  Miles,{\)  where  deven 
of  the  jur3rmen  swore,  that  the  foreman  had  mistaken  thdir 
verdict,  and  it  was  thereupon  set  aside.  The  Court  wen 
all  clear  that  this  was  a  mistake,  arising  from  the  jury% 
being  unacquainted  with  business  of  this  nature;  and 
firom  the  associate's  omission  in  not  asking  the  jury  parti- 
cularly how  they  found  each  respective  issue,  and  in  not 
making  the  jury  fully  understand  their  own  finding.  That 
it  was  agreeable  to  rigjhit  and  justice,*  tiiat  the  mistake 
should  be  rectified,  and  recommended  a  motion  for  a  rule 
lx>  show  cause,  why,  upon  reading  the  affidavits  of  those 
dght  jurymen,  the  verdict  should  not  be  amended  and  set 
right  according  to  the  truth  of  the  finding. 

And  ruled,  taking  the  same  distinction,  in  the  King  v. 
WaodfaU^i^)  that  where  there  is  a  doubt,  upon  the  judge's 
report,  as  to  what  passed  at  the  time  of  bringing  in  the 
verdict,  there  the  affidavits  of  jurors  or  by-standers  may 
be  received  upon  a  motion  for  a  new  trial,  or  to  rectify  a 
mistake  in  the  minutes ;  but  an  aflldavit  of  a  juror  never 
can  be  read,  as  to  what  he  then  thought  or  intended. 

But  the  jurors*  affidavits  cannot  be  admitted  under  the 
protext  of  explaining  a  mistake  in  their  finding,  with  a  view 
to  vary  the  damages.  Thus  ruled  in  Jocifc^on  v.  WUliam- 
«on.(3)    The  plaintiff  produced  an  affidavit  made  by  all 


(1)  Vin.  Abr.  Trial,  pL  12.  (2)  5  Buir,  2667. 

(3)  2  Teim  Rep.  281. 
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tbe  jurymea,  saying  that  they  meant  to  give  £30  damages 
for  the  seizing  and  detaining  the  vessel,  oyer  and  above 
the  X31,  for  which,  it  appears,  the  veesei  had  been  actually 
sold ;  and  that  they  conceived,  that  the  prothonotary  would 
of  course  add  the  £30  to  the  £31,  and  thereby  make  the 
whole  sum  of  £61,  which  the  jury  had  intended  to  give. 
But  the  court  refused  to  allow  the  pastea  to  be  amended^ 
saying  that  it  would  introduce  a  very  dangerous  practice, 
if  they  were  to  admit  such  an  affidavit  as  the  one  offered. 
They  said,  that  they  laid  no  stress  upon  its  being  made  by 
all  tbe  jury ;  if  it  could  be  made  by  all,  upon  the  same  prin- 
ciple, it  might  as  well  be  made  by  some.  If  any  doubt  had 
arisen  as  to  the  meaning  of  the  jury ;  if  they  had  found  a 
sum  inadequate  to  the  value  proved,  the  proper  time  for 
requiring  an  explanation  was  at  the  trial.  It  was  too  late 
now.  Such  a  practice  would  be  productive  of  infinite 
mischief ;  and  it  was  better  that  the  present  plaintiff  should 
flufier  an  inconvenience,  than  that  such  a  rule  should  be 
introduced. 

The  rule  allowing  the  affidavits  of  jurors  in  support  o( 
or  to  c(»rrect  a  mistake  in,  their  verdict,  was  first  adopted  in 
diis  slate,  as  we  have  seen  in  Dana  v.  TVdbar  ;(1)  up<m  i^ 
distinction  taken  in  that  case  between  impeaching  and  ms* 
tainingihe  verdict,  and  subsequently  carried  through  the 
cases  last  above  cited,  firom  Johnson,  Cowen  and  Wendell.(2) 
To  these  may  be  added  Jackson  v.  Dickenaonj{3)  whesre  the 
point  underwent  a  full  discussion.  At  the  time  of  bringiBf 
on  the  case  to  argument,  the  defendant  also  moved  for  a  naw 
trial,  on  the  grounds,  that  the  verdict  of  the  jury  had  been 
inc(»rectly  taken,  and  of  surprise,,  and  for  this  purpose 
produced  several  affidavits.  Upon  which  the  court  remazk, 
^^  What  (he  jurors  have  deposed  must  be  noticed  by  the 


(1)  4  Johns.  Rep.  487.  (2)  Ante,  pp.  112,  113. 

(3)  15  Johns.  Repb  309. 
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court,  because  their  affidavits  are  not  as  to  what  transpired 
while  deliberating  on  their  verdict,  but  as  to  what  took 
place  in  open  court,  in  returning  their  verdict,  and  shows 
that  the  clerk  made  a  mistake  in  entering,  or  the  court  in 
directing,  a  different  verdict. .  The  information  afforded  by 
the  affidavits  of  the  jurors  is  not  to  impeach,  but  to  support 
the  verdict  really  given  by  them." 

The  same  practice  prevails  in  Virginia.  In  Cochran  v. 
Sireety  (1)  which  was  an  action  of  slander,  the  jury  assess- 
ed the  damages  to  £1S0.  Judgment  was  rendered  on  the 
verdict,  and  a  bill  of  injunction  filed,  charging  misbehaviour 
in  the  jury.  The  depositions  of  ten  of  the  jurors  were 
taken,  and  eight  of  them  agreed  in  the  &ct,  that  part  of  their 
body  were  opposed  to  giving  any  damages  at  all,  and  that 
the  verdict  was  found  on  the  opinion  of  a  majority.  Four 
of  them  swore,  that  they  did  not  incline  to  give  any  damages ; 
that  they  did  not  dissent  from  the  verdict,  in  consequence 
of  a  misapprehension  of  the  law,  and  a  belief  tliat  the  opi- 
nion of  the  majority  was  to  prevail ;  that  they  did  not  pre* 
viously  agree  to  be  bound  by  the  determination  of  a  majo- 
rity ;  and  that  if  they  had  known  that  they  could  have 
prevented  a  verdict,  till  their  consciences  were  satisfied, 
they  would  not  have  agreed  to  the  verdict.  There  did  not 
appear  to  have  been  any  tampering  with  the  jurors  by  any 
person,  in  order  to  obtain  this  testimony ;  and  none  of  the 
jurors  contradicted  it.'  It  was  clear,  therefore,  that  the 
verdict  was  found  under  a  mistake  ;  and  the  court  of  ap- 
peals decreed  that  a  new  trial  should  be  had. 

In  Tennessee,  the  rule  has  received  a  latitude  of  construc- 
tion in  a  capital  case,  and  probably  for  that  very  reasoUi 
that  will  hardly  comport  with  the  general  practice. 

In  Crawford  v.  The  Statej{2)  where  a  juror  not  satis- 
with  the  guilt  of  the  prisoner,  assented  to  a  verdict  of 


(1)  1  Wash.  Rep.  79.  (2)  3  Yeager,  60. 


Chap.  IV.]       MISCONDUCT  OF  THE  JURY.  121 

fpudity^  under  an  impression,  suggested  by  his  lellow  jurofs, 
that  the  governor  would  pardon  the  prisoner,  if  the  jury 
recommended  him,  it  was  held  sufficient  to  avoid  the  ver- 
dict, on  the  ground  of  mistake ;  and  affidavits  of  the  juron 
to  that  eSSoci  were  received,  upon  motion  for  a  new  trial. 

But  in  Massachusetts,  in  a  capital  case,  The  Cmnmon^ 
wealth  v,  DreWj{l)  on  a  statement  of  fitcts  very  aimilary 
the  affidavit  of  a  juror  received  no  notice.  On  the  last  day 
of  the  term,  Drew  was  brought  up  to  receive  his  sentence, 
when  his  counsel  moved  the  court  to  delay  giving  judgment 
because  they  had  evidence  that  Richard  King,  who  wae  a 
material  witness  for  the  government,  had  declared,  b^re 
the  trial,  that  he  would  hang  the  prisoner  by  bis  testlQiony, 
if  he  could,  of  which  declaration  be  had  no  knowledge,  until 
after  the  trial ;  and  because  a  Mr.  Ingalls,  one  of  the  jury, 
did  not  agree  to  find  the  prisoner  guilty  of  murder,  but  only 
of  manslaughter ;  and  through  mistake  of  his  duty,  he  be- 
lieved that  he  must  assent  to  the  verdict  of  the  major  part 
of  the  jury.  The  court  did  not  inquire  into  the  truth  of 
these  alligations,  observing,  that  if  they  were  proved,  tibey 
eould  not  avail  the  prisoner,  on  any  legal  princijdes,  by 
which  alone  the  court  must  be  boun^*  So,  in  North  Caro- 
Imoj  it  has  been  held,  that  the  affidavit  of  a  juror,  shoiving 
that  he  did  not  assent  to  the  verdict,  could  not  be  re- 
cmed.{2) 

12.  When  a  ^iry  render  a  perverse  verdict,  or  one 
manifisstly  the  result  of  prejudice  or  passion,  and  especially 
if  they  refuse  to  give  (heir  reasons,  the  verdict  will  be  set 
mmde.    Thus, 

In  Aeh  Vr  Ash,{3)  AiBsault,  battery  and  fidae  imprisc«ip 
wmaat.    The  Lady  Ash  pretended  that  her  daughter,  the 


(1)  4  Mass.  3^. 
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pbdttttff;  was  troubled  in  mind,  and  brought  an  apothecary 
to  give  her  physic,  and  they  bound  her,  and  would  have 
compelled  her  to  take  physic.  She  was  confined  but  about 
two  or  ^tee  hours,  and  the  jury  gave  her  £2000  damages. 
The  defendant  moved  for  a  new  trial  for  the  ezcessivenesfc 
of  the  damages  ;  and  per  Holtj  Ch.  J. — "  The  jury  were 
very  shy  of  giving  a  reason  for  their  verdict,  thinking  they 
have  an  absolute  despotic  power ;  but  I  did  rectify  that 
mistake,  for  the  jury  are  to  try  causes  with  the  assistance 
of  the  judge,  and  ought  to  give  reasons  when  required, 
liitti  if  they  go  upon  any  mistake,  they  may  be  set  right.^ 
And  a  new  trial  was  granted. 

So,  in  The  King  v.  Poole.{l)  A  motion  was  madefora 
new  trial,  <m  an  infimnation  against  the  defendant,  to  try 
the  legality  of  his  election  as  mayor  of  Liverpool,  -Be 
was  dected  at  an  adjourned  court,  held  by  the  foniier 
mayor,  on  the  19th  of  October ;  the  18th  of  October  beiag 
appointed  by  the  charter  for  the  election  of  mayor ;  liie 
question,  therefore,  turned  on  the  power  of  the  late  mayor, 
so  to  adjourn,  and  preside  at  the  court.  The  ju^ge  who 
tried  the  cause  was  of  opinion  that  he  had  such  power^  and 
that  the  election  consequently  was  good,  and  he  so  direotod 
the  jury.  But  the  jury  refused  so  to  find ;  and  irt  last  tbe 
judge  ordered  the  jury  to  find  a  special  verdict.  Bat  they 
brought  in  a  general  verdict,  fijiding  him  not  duly  elected, 
with  which  verdict  the  judge  certified  himself  to  be  dissa- 
ttBfied«  It  was  argued,  in  support  of  the  verdict,  that  the 
direction  of  the  judge  was  wrong  in  point  of  law,  and  the 
verdict  right.  Per  Lord  Hardnriche — ^'  The  general  rule 
is,  that  if  the  judge  of  nun  pritis  directs  the  jury  on  tint 
point  of  law,  and  they  think  fit  obstinately  to  find  a  verdict 
contrary  to  his  direction,  that  is  sufficient  ground  for  gmi* 
ing  a  new  trial.  And  when  the  judge,  upon  a  doubt  of  law. 


(1)  Rep.  Temp.  HsKhrioke^tl 
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directs  the  jnry  to  bring  in  the  matter  specially,  and  they 
ibid  a  general  verdict,  that  also  is  a  sufficient  feundatim 
loT  a  new  trial. 

This  role  is  stnmgly  exemplified  in  a  recent  case  in  the 

King^  Bench,  Levi  v.  Miltte.{l)    The  plaintiff,  a  eherifi's 

officer,  hating  in  the  exercise  of  the  ftmctioDS  of  his  office, 

received  a  warrant  to  execute  a  writ  upon  a  party  who 

had  often  eluded  his  pursuit,  knocked  At  his  door  and 

gfkitied  adquttance.    Not  respecting  the  assertion  cf  the 

eervant,  that  no  such  person  as  the  party  named  in  fbe 

eopMM  lived  there,  the  plaintiftproceeded  up  stairs  to  search 

the  bed  room,  and  observing  something  concealed  under 

Ihe  bed  clothes,  turned  them  up,  expecting  to  find  the 

object  of  his  search ;  but  finding  a  female  instead,  he  ran 

xnt.    An  action  was  brought  against  him  for  the  trespass, 

in  which  he  paid  £100  dajnages.    This  circumstance  llie 

defendant,  the  proprietor  of  a  periodical  work,  thought  fit 

to  reptesMit  in  doggre),  aided  by  a  ridiculous  wood  oot^ 

descriptive  of  the  scene.    The  pkuneifiT thereupon  sued  thf 

ddbndant  in  an  action  lor  libel,  and  at  the  trial  iiff  the 

ctnse^  Best,  Ch.  J.,  told  the  jury  that  the  conposition  being 

•calculated  to  render  die  plaintiff  ridiculous,  and  to  occasion 

pain  to  his  feelings,  was  clearly  a  libel.    The  jury  having 

inquired  whether  a  shilling  would  carry  costs,  and  bein^ 

answered  in  the  affimative,  found  a  verdict  for  the  defend* 

ant    A  new  trial  was  moved  for  on  the  ground  that  (he 

verdict  was  perversely  rendered. 

Besii  Ch.  J.  "  It  is  one  of  the  most  beantifiil  parts  of  our 
tsenstitutien,  ibat  when  any  thing  occurs  in  one  tribunal 
whidi  appears  to  be  wrong,  it  may  be  aikerwards  correct- 
ed by  anothef ,  eo  tliat  the  interests  of  a  party  c«mnot  be 
pr^udieed  by  a  hasty  decision ;  otherwise  the  trial  by  jury, 
instead  ef  being  a  blessing  would  become  a  source  of  evl. 
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If  Che  jury  Were  to  be  made  judges  of  the  law  €i8  well  Bsoi 
fikct,  parties  Would  be  always  liable  to  suffer  from  an 
arbitrary  decision.  In  the  present  case  the  jury  have  made 
I;h^m8elyes  judges  of  the  law,  and  have  found  against  it. 
The  publication  is  mdst  Undoubtedly  a  libel.  It  impattt 
misbehaviour  to  the  plaintijS^  states  that  he  at)!^^  wrong  in 
his  situation  as  a  sheriff's  officer^  and  that  he  had  conduoted 
himself  indecorously  and  indecently^  holding  him  up  in 
the  most  ridiculous  light ;  and  it  has  been  frequently  and 
long  held  by  all  the  judges  in  Westminster  Hall,  that  when 
0nch  is  the  case,  the  party  has  been  libelled.  But  here  the 
jury  took  on  themselves  to  find  a  verdict  on  the  law  of  a 
case,  in  direct  defiance  of  the  judge)  and  I  am  therefore  of 
opinion  that  their  verdiet  should  be  set  aside."  With  this 
opinion  the  other  judges  agreed,  aad  a  new  trial  was 
directed 

And  in  CMnsford  v.  Bladiford.{\)  The  judge  was 
stopped  by  the  jury  in  summing  up  in  favor  of  one  of  the 
parties,  declaring  themselves  satisfied^  and  they  found  im» 
mediately  for  the  other  party.  A  new  trial  was  granted^ 
OarroWj  baron,  putting  it  entirely  upon  this  ground,  and 
observing^  ^^  When  I  find  the  judge  interrupted  by  the  jury^ 
in  summing  up  and  about  to  direct  them,  as  to  the  repre- 
sentations proved,  not  being  sufficient  in  law  to  maintain 
the  action ;  and  they  having  thus  mided  the  judge,  give 
'  ft  contrary  verdict,  I  cannot  but  think  that  that  fact  is  a 
Bufiicient  ground  for  granting  a  new  trials 

So,  in  Freeman  v.  Price.(2)  Action  for  a  libel,  and 
Justification  fully  proved.  The  jury,  contrary  to  the  di- 
rection of  the  chief  baron,  found  a  verdict  for  the  plaintiff^ 
damages  £10.  Upon  motion  to  set  the  verdict  aside,  it 
was  objected  that  the  damages  were  too  smalt.  But  per 
Jlfi^andeTf  Gh*  B.    "  The  court  is  of  opinion  that  this  is 
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a  perTBise  verdict,  and  to  which  therefore  the  rule  trith  re» 
ispect  to  damages  does  not  apply*  We  think  that  the  mle 
£>r  a  new  trial  should  be  made  absolute,  without  payment 
of  costs." 

With  us,  the  passions  of  iht  jury  and  perversity  of  the 
verdicts  have  been  chiefly  manifested  in  giving  excessive 
damages,  ferming  one  exceptibn  to  the  general  rule  that 
new  trials  will  not  be  granted  in  hard  actions  on  the 
ground  that  the  jury  have  abused  their  power.  Thui  lA 
M^Cotmell  v.  Hdmpt(my(l)  where  the  jury  had  in  an 
acticMi  of  assault  and  battery  and  fidse  imprisonment^  ien« 
dered  a  verdict  of  $9)000.  In  assigning  their  reasons  finr 
granting  a  new  trial,  Thamps<m,  Ch.  J.,  remarks,  ^^R 
tmist  strike  every  one  at  first  blush,  that  the  damages  given 
by  the  verdict  are  unreasonable  and  indeed  outrageous.  It 
is  not  therefore  a  case  of  a  mere  assessment  of  damages 
upon  an  undisputed  state  of  facts,  but  where  difBnrent  men 
might  very  honestly  draw  different  inferences,  as  to  the 
motives  which  influenced  the  conduct  of  the  defendant  To 
refiise  a  new  trial  in  this  case,  would,  in  effect,  be  sayings 
that  a  new  trial  ought  never  to  be  granted  in  actions  of  this 
description."  Spencer^  J. — '^  In  applying  the  general  prin- 
ciple, every  case  must  be  tested  by  its  own  peculiar  circum^ 
stances,  and  when  the  court  cannot  but  perceive  that  the 
damages  given  are  enormously  disproportioned  to  the  case 
proved,  the  only  power  claimed  by  the  court  is  to  submit 
the  case  to  the  revision  of  another  jury." 

So,  in  Coffin  v.  Coffin.{2)  After  the  defendant  had  fidkd 
to  obtain  a  new  trial,  upon  the  ground  of  misdirection, 
be  renewed  his  application  showing  fer  cause,  that  the  da« 
mages  feund  by  the  jury  were  excessive.  The  Courts 
iedthough  a  new  ^ial  was  refused,  recommended  a  remis^ 
sion  of  a  portion  of  the  damages,  and  recognised  the  prin* 


{1}  18  Muis.  R«p.  234>  (2)  4  Mass.  Rtp^  I. 
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.^ularly  that  care  should  be  taken,  in 

er,  to  exclude  every  thing  which  mij^ht 

ate  that  the  rule  was  founded  on  the 

ction  taken  to  the  verdict,  imputing 

the  jury. 

|t  suffer  the  subsequent  declarations  of 
JBtttitnto  be  given  to  disturb  the  verdict. 

Thus,  in  Hindle  v.  B%rck,{\)  Action  against  the  sheriff 
for  taking  insufficient  sureties  on  a  replevin  bond.  At  the 
trial,  before  Park^  J.,  contradictory  evidence,  as  to  the 
sufficiency  and  solvency  of  one  of  the  sureties  was  left  to 
the  jury,  for  their  determination,  by  the  learned  judge,  who 
stated,  on  the  authority  of  Hindh  v.  Blade8^{2)  that  if  the 
sureties  were  apparently  responsible,  that  was  sufficient  to 
dischai^  the  sheriff.  The  jury  found  a  verdict  for  the 
plaintiff.  The  defendant  now  moved  to  set  aside  this  ver-* 
diet,  and  have  a  new  trial,  on  two  grounds  ;  first,  because 
Ae  verdict  was  against  evidence,  and  secondly,  on  an 
affidavit  of  a  sheriff's  officer,  which  stated,  that  after  the 
trial,  one  of  the  jurymen  said  to  him,  <'  One  of  your  brother 
officers  lately  was  served  out  in  an  action  of  Hindle's ;  he 
played  me  a  dirty  trick  onoe,  and  I  was  determined  to  give 
him  a  lift  whenever  I  could."  It  was  admitted,  that  it  had 
been  decided,  that  the  court  would  not  admit  the  affidavit 
of  a  jurynian  to  show  that  the  verdict  proceeded  on  corrupt 
grounds,  but  it  was  urged,  that  the  court  would  receive 
such  information  from  another  source. 

Dallas,  J.  '^  As  to  the  second  point.  I  know  of  no  in* 
flrtance  in  which  the  loose  declaration  of  a  juryman,  made 
after  trial,  has  been  received  to  draw  into  question  a  ver- 
dict,  to  which  he  has  been  a  party.  No  instance  is  adduced 
in  which  such  an  affidavit,  as  that  now  before  us,  has  be^i 
leceived,  nor  do  I  believe  that  such  an  affidavit  ever  ha% 
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in  any  case,  been  received.  If  such  an  attempt  should  be 
sanctioned,  it  would  be  of  the  worst  precedent,  for  it  would 
tend  to  draw  the  administration  of  justice  into  disrepute." 

In  Davis  r.  Taylor.{l)  Parke  moved  to  set  aside  a 
verdict  for  the  defendant,  on  affidavits,  that  there  was  a 
conversation  with  jurymen ;  that  the  verdict  was  entered 
by  mistake,  and  there  were  two  persons  who  overhea|d  ijt| 
the  same  day,  after  the  cause  was  tried.  (Lord  BUerAo- 
rau^hj  Ch.  J. — That  will  not  do,  unless  it  was  at  the  time, 
and  a  part  of  the  transaction,  and  whilst  the  jury  were  to- 
gether.) Parke — Most  of  the  cases  in  which  an  appUcation 
of  this  nature  has  been  refused,  have  been  where  the  c<m- 
versation  has  happened  some  time  after  the  trial;  but  here 
it  was  on  the  same  day.  Lord  Ellenborough — '^  It  must 
be  whilst  the  jury  are  together,  otherwise  we  should  have 
all  sorts  of  stories  brought  before  us." 

But  this  privilege  does  not  extend  to  the  declarations  of 
jurors,  before  they  are  empannelled  in  the  cause. 

It  has  been  always  held  as  a  ground  for  a  new  trial,  if  a 
juror  prejudge  the  case,  and  it  is  unknown  to  the  fiuling 
party  in  time  to  challenge,  as  in  Dent  v.  The  Hundred  of 
Hertford,{2)  A  new  trial  was  granted  upon  affidavit, 
that  the  foreman  had  declared  the  plaintiff  should  never 
have  a  verdict,  whatever  witnesses  he  produced.(3) 

The  correctness  of  this  principle  was  strongly  tested  in 
The  People  v.  Vermilyea,{i)  and  still  more  strongly  in 
The  United  States  v.  FH€S.{5)  Where,  in  «  capital  case, 
in  consequence  of  the  declarations  of  a  juror  prior  to  his 
being  empannelled,  evincing  strong  prejudice  to  the 
accused,  a  verdict  finding  him  guilty  was  set  aside. 

But  where  such  declarations  are  explained  or  falsififd, 


(1)2  Chitty's  Rep.  268.  (2)  2  Salk,  646. 

(3)  Et  vide  Rex  v.  Cook,  6  St.  Trials,  337. 

(4)  7  Cowen  108.  (5)  3  Dallas,  515. 
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and  to  this,  the  inculpated  juror  is  perfectly  competent, 
the  verdict  will  not  be  disturbed.  As  in  the  recent  case  of 
Ramadge  v.  Ryan^{\)  a  case  of  libel  of  the  plaintiff^  who 
was  a  physician,  in  a  periodical  journal  called  '^  The  Lan- 
cet," in  which  he  was  denounced  as  upholding  quackery. 
The  plaintiff  had  brought  an  aqtion  against  Wakley^  the 
editor,  and  recovered  one  farthing  damages.  In  the  present 
case  he  had  recovered  £400.  Taddy  sought  to  obtain  a 
rule,  on  the  ground,  that  one  of  the  jurors  had  come  to  the 
trial,  predetermined  to  give  heavy  damages  against  the  de- 
fendant, and  read  an  affidavit  of  two  members  of  the  col- 
lege of  surgeons,  who  were  present  at  th^  trial  of  the  cause 
of  Ramadge  v.  Wakley  ;  that  at  the  conclusion  of  that 
trial,  a  person,  whose  name  was  not  then  known  to  them, 
came  up,  and  expressed  his  surprise,  at  the  small  amount 
of  damages,  and  at  the  same  time  said,  "  I  shall  be  on  the 
jury  to-morrow,  and  I  will  take  care  that  the  verdict  does 
not  go  that  way  ;"  that  one  of  the  deponents  then  remarked, 
that  the  individual  addressing  them  had  not  yet  heard 
any  evidence,  to  which  the  individual  replied,  that  '^  ba 
had  heard  quite  enough,  and  that  his  mind  was  made  up, 
as  to  the  verdict  he  should  give."  For  the  plaintiff  cause 
was  shown  upon  an  affidavit,  in  which  the  expressions 
alleged  to  have  been  used  by  Harl^  the  juror,  at  bis  house, 
were  altogether  denied,  and  in  which  Hart  explained  the 
conversation  in  Westminster  Hall,  by  deposing,  that  his 
words  were, ''  Well !  I  am  surprised  at  such  small  damages; 
'  bad  I  been  upon  the  jury  I  should  certainly  have  given 
very  heavy  damages" — "I  am  upon  the  jury  to-mor- 
row ;" — that  no  other  words  escaped  him;  and  that  he  never 
said,  "  I  will  take  care  the  verdict  shall  not  go  that  way 
to-morrow." 

Tindal,  Ch.  J.     "  If  the  ground  of  application  for  a 
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new  trial,  disclosed  by  the  affidavits  on  the  part  of  the  de- 
fendant, had  remained  unanswered  and  uncontradicted,  I 
should  have  thought  the  court  justified  in  making  this  rule 
absolute ;  for  it  would  go  to  create  a  prejudice  against  trial 
by  jury,  if  verdicts  were  to  be  the  result  of  previous  determi- 
nation, and  expressions,  such  as  those  imputed  to  the  juror 
Hart. — But  theconver8ation,on  the  Slstof  October,  is  denied 
altogether,   as  is  also  a  portion  of  that  alleged  to  have 
taken  place  on  the  25th  of  June  ;  and  the  effect  of  the  resi- 
due appears  to  me,  to  be  sufficiently  answered  by  Hart's 
aflSdavit.    This  is  not  a  case,  therefore,  in  which  the  ex- 
istence of  such  injustice  has  been  established,  as  to  call 
for  a  new  trial." 


CHAPTER  V. 

BT   REASON   OF    A   VOID   VERDICT. 

It  is  a  general  rule,  that  if  the  finding  of  the  jury  be 
contrary  to  the  record  on  the  matter  agreed  to  by  the  par- 
ties, or  out  of  the  issue,  or  of  only  part  of  the  issue,  or  imper- 
fect, uncertain,  argumentative,  repugnant,  or  variant  from 
the  declaration,  it  will  be  avoided,  and  sl  venire  facitis  de 
twvo  or  new  trial  will  be  awarded. 

1.  If  the  jury  find  contrary  to  the  record,  the  verdict  is 
void.(l) 

So  the  rule  was  laid  down  in  GoddarcPs  case,(2)  which 
was  this :  Goddard,  administrator,  brought  an  action  of 
debt  upon  a  bond  made  to  the  intestate.  The  defendant 
pleaded  that  the  intestate  died  before  the  date  of  the  bond, 
and  so  concluded  that  the  said  writing  was  not  hb  deed, 
upon  which  they  were  at  issue.  The  jury  found  that  the 
defendant  did  deliver  it  as  his  deed,  and  that  he  died  before 
the  date  of  the  bond,  and  prayed  the  advice  of  the  court, 
whether  this  was  the  defendant's  deed ;  and  it  was  adjudged 
by  Anderson^  Ch.  Justice,  Windham,  Periam  and  Wal- 
mesly,  that  it  was  his  deed.  The  reason  of  their  judgment 
was,  that  although  the  obligee  in  pleading  cannot  all^^e 
the  delivery  before  the  date,  because  he  is  estopped  to  take 
an  averment  against  any  thing  expressed  in  the  deed,  yet 
the  jurors,  who  are  sworn  to  say  the  truth,  shall  not  be 
estopped,  for  an  estoppel  is  to  conclude  one  to  say  the  truth ; 
and  therefore  jurors  cannot  be  estopped,  because  they  are 

(l)2RdLd91.  (9)2Cai. 
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sworn  to  say  the  truth.  But  if  the  estoppel  or  admittance 
be  within  the  same  record  in  which  the  issue  is  joined, 
upon  which  the  jurors  shall  give  their  verdict,  there  they 
cannot  find  any  thing  against  that  which  the  parties  have 
affirmed  and  admitted  of  record,  although  the  truth  be  con- 
trary ;  for  the  court  may  give  judgment  upon  a  thing  con- 
fessed by  the  parties,  and  jurors  are  not  to  be  charged  with 
any  such  thing,  but  only  with  things  in  which  the  parties 
differ. 

The  rule  was  afterwards  recognised  in  Mackallej^s 
ca8e,(l)  which  was  much  debated  on  several  points.  One 
of  which  was,  that  the  verdict  was  repugnant  as  finding  a 
&ct,  both  according  to,  and  in  opposition  to  the  record, 
which  was  answered  by  the  court.  "  The  jury  cannot  find 
any  thing  against  the  record  itself." 

The  reason  of  the  rule  is,  it  is  matter  agreed  on  by 
the  parties,  which  the  jury  cannot  be  permitted  to  dis- 
regard. 

This  is  well  illustrated  in  the  following  case  firom 
Dper.(2) 

The  plaintiff  declared  in  debt  that  he  demised  twenty-six 
acres  of  land  to  the  defendant,  and  for  rent  arrear  be 
brought  the  action.  The  defendant  pleaded  that  the  plain- 
tiff leased  the  said  twenty-six  acres  of  land  to  him,  and  four 
acres  more;  without  thvt^  that  he  demised  the  twenty- 
six  acres  only,  upon  which  they  were  at  issue.  The  ver- 
dict was,  that  the  plaintiff  demised  only  twenty-one  acres, 
and  whether  the  plaintiff  should  have  judgment  upon  this 
verdict  or  not,  was  the  question.  Pitzherbert  and  Engh" 
fielde  thought  that  the  plaintiff  should  recover,  for  in  that 
the  verdict  found  that  the  plaintiff  demised  twenty-one 
acres  only,  it  is  a  void  verdict  in  this  part ;  for  it  is  ad- 
mitted and  confessed  on  the  part  of  the  defendant,  that 
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twenty-six  acres  w^re  demised  as  he  declared ;  and  they 
ought  not  to  find  contrary  to  what  the  parties  have  agreed. 
Their  charge  was  no  more,  than  whether  the  four  acres 
more  were  leased,  or  not,  and  they  have  not  found  that  the 
four  acres  more  were  demised  ;  therefore  they  have  found 
against  the  defendant.  Baldunn  and  Shelley^  e  contra. 
For  the  issue  is  found  as  well  against  the  plaintiff  as 
against  the  defendant ;  for  the  plaintiff  has  laid  the  cause 
of  his  action  upon  a  lease  of  twenty-six  acres,  and  upon 
that  he  intends  to  recover.  But  Shelley  thought  that  if 
the  issue  and  the  plea  had  been  well  pleaded,  the  plaintiff 
might  have  recovered  upon  the  verdict  But  the  plea  is 
not  good,  because  it  is  not  necessary  for  the  defendant  to 
take  a  traverse  in  this  case,  inasmuch  as  he  hath  confessed 
it,  and  more,  and  then  the  traverse  should  come  from  the 
part  of  the  plaintiff.  Which  opinion  was  afterwards 
affirmed  by  the  court. 

So,  in  dower,  if  the  tenant  pleads  always  ready  to  ren- 
der dower,  and  the  issue  is  whether  the  husband  died 
seised,  the  jury  shall  not  inquire  whether  he  was  seised  of 
an  estate  of  which  the  wife  was  dowable,  for  this  is  con- 
fessed by  the  plea.(l) 

And  in  assize,  if  the  tenant  pleads  that  the  demandant 
took  the  profits  pendente  lite,  the  jury  cannot  find  that  the 
tenant  was  not  seized ;  for  it  is  admitted  by  the  plea.(2) 

So,  if  a  tenant  justifies  for  common  and  issue  on  the 
common  foimd  for  the  demandant ;  the  jury  cannot  find 
that  the  tenant  did  not  put  in  his  cattle.(3) 

So,  in  an  Anonymotis  case.(4)  Assumpsit  against  two, 
and  there  was  judgment  by  de&ult  against  one  of  them ; 
the  other  pleaded  payment  in  satisfaction  of  the  whole 
debt,  but  at  the  trial  proved  only  payment  of  his  share ; 


(1)  3  Leon.  80.  (2)  2  Rol.  691. 

(3)  8  RoL  eOft.  (4)  3  Salk.  372. 
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and  per  Holti  Ch.  J. — "  If  the  jury  find  a  discbarge  only 
as  to  this  defendant,  they  must  find  for  the  plaintiff,  and  so 
they  must,  though  they  find  the  payment  was  for  the  whole 
debt;  because  the  other  defendant  hath  confessed  the 
action,  and  the  finding  of  the  jury  cannot  discharge 
him,  which  was  done  accordingly,  and  small  damages 
given." 

2.  If  the  verdict  find  a  matter  entirely  out  of  the  issue  it 
is  void.(l) 

Thus  in  Baker^s  case.(2)  The  plaintiff  declared  in 
case,  that  the  defendant  was  indebted  to  W.  R.  in  £40,  who 
became  a  bankrupt,  and  that  the  commissioners  assigned 
£40  to  the  plaintiff,  whereby  the  defendant  became  in- 
debted to  the  plaintiff  in  £40,  and  being  so  indebted  pro- 
mised to  pay ;  and  upon  the  evidence,  the  jury  found  the 

m 

defendant  was  indebted  to  the  bankrupt  in  £30  only,  so 
that  the  sum  of  £40,  for  which  the  plaintiff  had  declared 
was  never  assigned  to  him,  nor  promised  to  be  paid.  But 
M(judged,  ^'  that  it  was  no  worse  in  the  plaintiff,  than  if  the 
bankrupt  himself,  before  he  became  bankrupt,  had  brought 
the  action  ;  and  the  difference  is  between  an  action  on  a 
promise  in  law,  as  in  the  principal  case,  and  an  action 
brought  upon  the  contract  itself;  for,  in  the  first  case  a 
mistake  in  the  sum  doth  not  hurt,  but  in  the  other  case  it 
doth." 

« 

So,  in  an  action  on  the  case  for  words,  upon  not  guilty 
pleaded,  the  jury  found  that  the  defendant  mm  loeuius  est 
verboy  &c.,  and  adjudged  ill.(3)  The  verdict  ought  to 
have  pursued  the  issue,  and  for  that  reason  it  was  held 
to  be  void. 

So,  in  trespass^  upon  not  guilty  pleaded,  the  jury  found 
Hiat  the  plaintiff  non  damnificatus  fuity  and  held  ill,  be- 
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cause  it  doth  not  answer  the  plaintiff's  charge.(l)  So  in 
assumpsit,  and  non  assumpsit  pleaded,  the  jury  found, 
that  the  plaintiff  was  damnified  £10  by  the  defendant's  not 
performing  his  promise  ;  this  is  ill,  because  it  doth  not  di- 
rectly answer  the  issue,  but  by  implication.(2) 

So,  if  debt  be  brought  for  £20,  and  the  verdict  be,  that 
the  defendant  owes  the  plaintiff  £40,  the  plaintiff  shall  not 
have  judgment,  for  it  cannot  be  the  same  contract  which 
is  entire.(3)  So,  if  a  man  bring  an  action  of  debt,  and  declares 
for  £20,  and  the  jury,  upon  Jiil  cfefre/ pleaded,  find  that  the 
defendant  owed  £40,  this  is  ill ;  for  the  plaintiff  cannot  reco- 
ver more  than  he  demands,  and  in  this  case  he  cannot  re- 
cover what  he  demands,  because  the  court  cannot  sever 
their  judgment  from  their  verdict.(4) 

But  the  modern  practice  is  to  enter  a  remittitur  on  the 
record  of  the  excess,  which  cures  the  verdict  and  makes 
the  judgment  valid. 

Therefore,  if  the  jury  find  a  direct  verdict  upon  the 
issue,  and  also  something  beyond  it,  the  latter  will  be  re- 
jected as  surplusage,  and  will  not  be  allowed  to  vitiate  the 
verdict,  conformably  to  the  maxim  utile  per  inutUe  non 
vitiaiur,{5) 

In  West  V.  Monson,{^)  in  an  assize  against  West,  he 
pleaded  he  was  not  tenant  of  the  freehold  named  in  the 
writ,  and  also  there  was  no  tort  The  jury  found  that  the 
plaintiff  below  was  disseised  by  the  defendant,  as  was  al- 
leged in  the  writ,  unless  certain  provisions  in  the  will  of 
Robert  Monson^  which  they  set  forth  in  Acec  verba^  convey- 
ed a  good  estate  in  the  lands  to  the  defendant  below,  and 
therefore  prayed  the  advice  of  the  court.  Judgment  was 
given  for  the  plaintiff,  and  error  brought,  upon  the  ground 
that  the  verdict  was  imperfect,  not  finding  the  tenancy  of 


(1)  3  Salk.  373.       (2)  Yelrerton,  78.        (3)  2  Rol.  708. 
(4)  3  Salk. 370.       (5)  Hob. 54.  (6)  CiaBliz. 48a 
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the  freehold ;  and  that  the  finding  as  to  the  will  was  out 
of  the  issue.  And  all  the  jiistices  besides  Oawdy  resolved, 
that  the  verdict  was  found  for  the  plaintiff;  and  that 
which  came  after  the  nisi^  beiiig  imperfect,  was  idle  and 
void,  and  judgment  should  be  given  upon  the  precedent 
verdict;  and  held  the  verdict  being  perfect  before,  that 
which  comes  afler  the  nm,  being  idle  and  void,  shall  never 
hurt  it,  but  juc^^ment  shall  be  given  upon  the  verdict 
which  is  good. 

The  rule  has  been  illustrated  thus: — If  the  issue  be, 
whether  A.  and  B.  enfeoffed,  if  it  finds  that  A.  and  B.  did 
not  enfeoff,  but  that  A.  alone  enfeoffed,  the  last  clause  is 
void.(l)  So,  a  verdict,  that  an  executor,  administravit 
vel  ad  usutn  proprium  disposuit  is  good,  though  in  the 
disjunctive,  and  one  way  had  been  sufGicient.  So,  if  it 
finds  the  prescription  alleged,  it  is  good,  though  it  finds 
more.(2) 

In  Richmond  v.  Tallmadge  in  error.(3)  Action  of 
debt  ^igainst  the  sheriff  on  an  escape  of  one  Brockway. 
The  special  verdict  stated,  that  Brockway,  who  had  been 
admitted  to  the  gaol  liberties,  afler  leaving  the  limits, 
voluntarily  returned  and  was  on  the  limits  of  the  county  of 
Cayuga,  at  the  time  of  the  commencement  of  the  suit,  but 
diat  the  diefendant  below  had  not  accompanied  his  plea 
with  an  afiidavit,  that  the  escape  was  without  his  know- 
ledge or  consent,  nor  filed  ^ny  such  afiidavit.*  The  jury 
fiirther  submitted,  that  if  it  should  seem  to  the  court  that 
the  defendant  owed  to  the  plaintiff  the  debt,  or  any  part 
thereof,  then  they  found  that  the  defendant  owed  the  plain- 
tifiSs  5,294  dollars  and  34  cents,  parcel  of  the  said  debt. 
The  judgment  was  entered  generally,  that  the  plaintifiSs  re- 
cover their  debt  and  damages  aforesaid. 

It  was  insist€|(l,  on  the  part  of  the  plaintiff  in  error,  that 


(1)  2  Rol.  706.         (2)  Hob.  49.         (3)  16  Johns.  Rep.  307. 

18 


138  NEW  TRIALS.  [Chap.  V, 

the  judgment  of  the  supreme  court  ought  to  be  reversed, 
because  the  jury  had  found  the  voluntary  return  of  the 
prisoner  before  suit  brought,  which  was  a  full  defence  to 
the  action,  although  no  affidavit  had  been  filed,  and  for 
the  variance  between  the  judgment  and  verdict. 

The  Chancellor^  in  dehvering  his  opinion,  which  pre- 
vailed, after  commenting  upon  the  case,  concludes  thus : 
"  The  fact  found  by  the  jury,  that  the  pfea  had  no  such 
affidavit,  was  a  finding  not  within  the  issue  before  them. 
The  jury  had  nothing  to  do  with  the  question,  touching 
the  legal  requisites  of  the  plea.  That  was  a  matter  exclu- 
sively for  the  court.  If  the  jury  find  more  than  is  contained 
in  the  issue,  that  excess  is  to  be  rejected  as  surplusage. 
The  case  is  then  reduced  to  this  point,  whether  to  an  action 
of  escape,  a  plea  of  a  voluntary  return  by  the  prisoner  with- 
in the  liberties,  before  suit  brought,  and  that  plea  certified 
by  the  jury  to  be  true  in  point  of  fact,  be  not  a  valid  defence  ? 
Under  the  decisions  of  this  court,  there  can  be  no  doubt  of 
the  validity  of  such  a  defence  ;  and  I  am  therefore  of  opi- 
nion, that  the  judgment  of  the  supreme  court  ought  to  be 
reversed." 

So,  in  Roane  v.  Drummond.(\)  Verdict  for  the  plain- 
tifi*  £50,  that  being  the  debt  in  the  declaration  mentioned, 
and  $60  in  damages.  The  judgment  was  rendered  for 
those  two  sums ;  and  afterwards,  upon  an  appeal,  it  appear* 
ed  that  the  debt  in '  the  declaration  mentioned  was  £60, 
&c.  The  court  of  appeals  was  of  opinion,  that  the  verdict 
found  in  substance  that  the  debt  mentioned  in  the  decla-^ 
ration  had  not  been  paid,  as  alleged  by  the  plea ;  and  the 
only  incongruity  was,  in  stating  it  to  be  £50,  which  was 
surplusage.  The  finding  was  sufficient  to  have  justified  a 
judgment  for  the  debt  in  the  declaration  mentioned,  and  the 
$60  damages.    And  in  this  view  of  the  cas^,  the  error  being 
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in  favour  of  the  defendant,  could  not  be  complained  of  by 
him. 

And  in  Bacon  v,^Callender.{l)  Action  of  entrf  swr 
disseizin  in  the  post,  in  which  the  demandant  demanded 
six  undivided  seventieth  parts  of  a  messuage  and  land  in 
Boston,  and  counted  on  her  own  seizin  within  thirty  years, 
and  on  a  disseizin  by  one  Lemuel  Cox,  after  which  the 
tenant  entered.  Plea  the  general  issue,  and  before  a  ver* 
diet  was  taken,  motions  were  filed,  according  to  the  practice 
of  the  court;  upon  which  the  jury  found  for  the  demandant, 
and  likewise  the  increased  value  of  the  premises,  which 
had  not  been  given  them  in  charge,  and  formed  no  part  of 
the  issue.  The  counsel  for  the  demandant  now  moved  for  a 
new  trial,  because  the  jury  had,  in  their  verdict,  found  the 
increased  value,  whereas  the  tenant,  and  those  tmder  whom 
he  claims,  had  not  claimed  to  hold  the  demanded  premises 
by  virtue  of  a  possession  and  improvement  thereof,  but  had 
claimed  the  same,  under  the  same  tide  under  which  the  de- 
mandant claimed  to  hold  them,  viz. — the  deed  of  one  Wi^ 
liam  Lowder,  and  therefore  the  jury  had  no  legal  authority 
under  the  statute  to  inquire  into  the  value  of  the  preauses> 
whether  improved  or  unimproved.  But  the  court  held,  that 
if  this  position  was  correct,  the  extrajudicial  finding  of  the 
jury  was  no  cause  for  a  new  trial,  as  it  must  be  considered 
as  surplusage,  the  jury  having  found  the  issue,  which  de- 
pended on  facts  wholly  unconnected  with  the  value  of  the 
premises,  whether  that  value  was  increased  by  the  tenant'9 
improvements  or  not,  and  that  on  this  part  of  the  verdict, 
judgment  might  be  entered." 

8oj  if  the  jury,  travelling  out  of  their  province^  undertake 
to  liquidate  or  award  the  costs,  as  in  Lincoln  v,  Hap' 
good.(2)  Verdict  for  plaintiff,  $5.  The  counsel  for  the 
plaintiff  moved  that  a  new  trial  should  be  granted,  because 
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of  the  smallness  of  the  damages  assessed  by  the  jury.  They 
argued  that  the  jury,  having  expressed  in  their  verdict,  that 
the  {daintiff  should  have  fiill  costs,  akhough  such  expres- 
sion could  have  no  legal  effect  or  operation  ;  yet  that  by 
rendering  judgment  for  the  plaintiff  for  five  dollars  dam- 
age and  one  fourth  of  that  sum  as  costs,  the  real  intentions 
of  the  jury,  in  finding  their  verdict,  would  be  wholly  coun- 
teracted and  frustrated,  if  the  verdict  were  permitted  tx^ 
stand.  Instead  of  affording  him  compensation  for  the  injury 
he  had  proved  himself  to  have  suffered,  such  a  judgment 
would  be  a  severe  penalty  upon  him  for  seeking  his  l^[al 
remedy.  But  Per  Curiam, — "  The  jury  went  out  of  their 
province  in  awarding  costs  for  the  plaintiff.  That  part  of 
their  verdict  is  merely  void." 

A  similar  rule  prevails  in  the  courts  of  this  state,  where 
the  costs  are  given  by  statute.(l)  As  often  as  jurors 
have  ventured  out  of  the  record  upon  the  question  of  costs^ 
which  has  been  notunfrequently,  they  have  been  reminded 
that  it  is  a  subject,  which  the  law  has  placed  out  of  their 
province,  depending  wholly  upon  the  nature  of  the  action, 
and  the  amount  of  their  verdict.(2) 

3.  If  the  jury  find  only  part  of  the  issue,  judgment  cannot 
be  entered  on  the  verdict.  It  is  void  for  the  whole,  and  a 
venire  de  novo  will  be  awarded. 

It  is  thus  laid  down  by  Lord  Coke : — "  A  verdict  that 
finds  part  of  the  issue,  and  finding  nothing  for  the  residue, 
this  is  insufficient  for  the  whole,  because  they  have  not 
tried  the  whole  issue  wherewith  they  are  charged.  As  if  an 
information  of  intrusion  be  brought  against  one,  for  intruding 
into  a  messuage  and  one  hundred  acres  of  land,  upon  the 
general  issue,  the  jury  find  against  the  defendant  for  the  land, 
but  say  nothing  for  the  house,  this  is  insufficient  for  the 
whole,  and  so  was  it  twice  adjudged."(3) 

(1)  Vide  Gfa.  Pne.  574.     (2)  1  Gowen,  160.     (8)  Ca  Utt.  tt7 
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InMiUery.  7Veto.(l)  Infonnation  was  exhibited  against 
the  defendant,  by  the  plaintiff  in  the  court  of  exchequer,  ftr 
selling  lace  and  silks.  Upon  issue  joined,  the  jury  found 
the  defendant  guilty  as  to  selling  the  lace,  d&c,  but  said 
nothing  as  to  the  silks,  and  judgment  for  the  infonner. 
Upon  error  brought,  this  omission  of  the  jury  in  the  rerdict 
was  assigned  for  error.  A  motion  was  made  for  leayje  to 
amend ;  but  denied,  because  it  was  not  amendable,  and 
therefore  the  judgment  was  reversed. 

In  Rex  v.  Hayes,{2)  the  court  held  that  if  a  jury  finds 
but  part  of  the  matter  put  in  issue,  and  says  nothing  as  to 
the  rest,  the  verdict  is  ill,  and  a  veiUrefdcias  de  novo  shall 
issue,  if  no  judgment  is  given ;  but  if  judgment  is  given 
upon  such  verdict,  shall  be  reversed.  So,  if  a  special 
verdict  is  imperfect,  and  do  not  take  in  the  whole  issue, 
a  venire  facias  de  novo  shall  be  granted,  or  if  the  special 
verdict  is  such  that  no  judgment  can  be  given  upon  it 

So,  in  Cattle  v.  AndrewsJi^Z)  in  error,  on  a  judgment 
in  trespass,  wherein  the  plaintiff  declared  against  the  de- 
fimdant  for  several  trespasses,  viz.  for  breaking  and  enter* 
ing  his  close,  treading  down  his  grass,  and  taking  and  car- 
Tying  away  water.  The  defendant  justified  as  to  all 
upon  which  they  were  at  issue,  and  the  jury  found 
him  not  guilty  as  to  the  treading,  but  gave  no  verdict 
as  to  the  other  matters.  This  was  adjudged  naught, 
and  for  this  cause  the  judgment  was  reversed. 

And  where  the  defendant  waJs  indicted  for  a  forcible 
entry  and  detainer,  the  jury  found  the  entry  peaceable, 
but  said  nothing  as  to  the  detainer ;  but  if  they  had 
found  the  entry  peaceable,  and  the  detainer  by  Ibree,  it 
had  been  good.(4) 

So,  in  assault  and  battery  by  husband  and  wife.    Up- 


(1)  1  Lord  Raym.  324.  (2)  2  Lord  Raym.  1518. 

(3)  3  Balk.  372.  (4)  Ibid.  374. 
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on  not  guilty  pleaded,  the  jury  found  that  the  defend- 
ant was  guilty  as  to  beating  the  wife,  and  nothing  was 
said  of  the  husband.  It  was  held  that  the  verdict  was 
▼oid,  because  only  part  of  the  issue  was  ibund.(l) 

And  in  Auncelme  v.  Auncelme,{2)  in  an  action  of 
trespass  to  try  a  tide  to  certain  copyhold  lands,  the 
jury  found  a  special  Vjerdict  quoad  parcel  tenementorumj 
but  they  did  not  show  what  parcel ;  and  they  found 
nothing  for  the  residue.  Therefore  the  verdict  was  held 
to  be  ill  for  both,  and  a  venire  facias  de  novo  awarded. 

With  this  agrees  the  practice  in  this  state.  The  de- 
fect is  to  be  cured  only  by  setting  aside  the  verdict, 
or  reversing  the  judgment.  In  Van  Benthuysen  v. 
De  TF'i//,(3)  in  error.  The  action  was  debt  on  bond. 
The  defendants  below  pleaded  mm  est  factum,  and  per- 
formance of  the  condition.  The  plaintifGs  replied,  set- 
ting forth  a  breach,  and  issue  was  joined  thereon.  The 
verdict  was  taken  upon  the  first  issue  only,  by  which 
the  jury  found  that  the  bond  was  the  deed  of  the  defend- 
ants, and  they  assessed  damages  by  reason  of  the  de- 
tention of  the  debt  to  one  cent,  besides  the  costs  and 
charges  to  six  cents.  A  judgment  was  given  thereon 
for  the  debt  and  costs.  The  case  was  submitted  to  the 
court  without  argument.  The  question  was,  whether  it  is 
not  error  to  enter  a  judgment  for  the  debt,  before  the  jury 
have  passed  upon  the  second  issue,  and  if  found  in  fevour 
(rf  the  plaintiff,  until  they  shall  have  assessed  damages  for 
the  breach  assigned.  The  court,  after  conmienting  on  the 
defect  as  to  the  jury  assessing  the  damages  for  the  breach, 
oondude :  '<  In  the  present  case  there  is  this  further  defect, 
that  the  jury  have  not  passed  at  all  upon  the  second  issue. 
We  are  accordingly  of  opinion  that  the  judgment  below 


(1)  Hard.  166.  (2)  Cro.  Jac.  31. 

(3)  4  JohnB.  Rep.  213. 
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must  be  reversed,  and  that  a  venire  de  novo  be  awaid- 
ed-^Cl) 

Thus  also,  in  Brown  v.  Henderson,{2)  in  the  supreme 
court  of  appeals  for  Virginia.  This  was  an  action  of  debt 
against  the  appellant  upon  a  bond  of  his  testator.  U» 
pleaded  pa]rment  by  his  testator  and  fully  culministeredf 
on  which  pleas  issues  were  joined.  The  jury  found  a 
yerdict  "  for  the  defendant,  he  having /titty  administered 
all  the  assets  of  his  testator,  which  came  into  his  hands  to 
be  administered."  Judgment  thereupon  was  rendered  for 
the  defendant.  But  upon  appeal  it  was  reversed,  and  a 
new  trial  awarded  in  general  terms,  by  the  district  court, 
upon  the  ground  "  that  the  issue  upon  the  plea  of  payment 
in  the  record  set  forth  had  not  been  tried.  From  this 
judgment  the  defendant  appealed.  It  was  contended  that 
die  verdict  was  sufficiently  responsive  to  both  iavues; 
being  equivalent  to  a  general  finding  for  the  defendants 
But  the  court  thought  otherwise,  and  affirmed  the  judg- 
ment. 

So,  in  a  criminal  case,  in  South  Carolina.  The  Stai^ 
V.  Bunten.  The  defendant  was  indicted  for  stealing  a 
cow  and  a  calf.  There  was  no  evidence  with  regard  to 
the  calf:  the  jury  nevertheless  found  a  general  verdict  of 
guilty ;  and  on  a  motion  for  a  new  trial  the  court  say : — 
*'  It  would  be  sufficient  in  this  case'to  say,  that  the  ques- 
tion has  already  been  decided  in  the  case  of  The  State  v« 

.  The  defendant  in  that  case  had  been  indicted 

for  stealing  two  cows.  It  was  abundantly  evident  that  he 
had  stolen  one,  but  there  was  no  proof  against  him  bm  to 
the  other.  The  jury  however  found  a  general  verdict. 
The  next  day  it  occurred  to  the  solicitor,  that  the  verdict 
was  wrong,  as  the  defendant  stood  convicted  of  stealing 
two  cows,  when  in  &ct  there  was  no  evidence  that  he  ha4 


(1)  Vide  d  Hall's  Rep.  til.  (2)  4  Moaf. 
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stolen  but  one.  He  therefore  moved  the  court  to  permit  the 
jury  to  amend  their  verdict,  so  as  to  correspond  with  the 
testimony,  which  motion  was  granted.  But  on  a  motion 
in  this  court,  it  was  held  that  the  court  below  had  no  power 
to  amend  or  alter  the  verdict,  after  the  jury  had  separated ; 
and  a  new  trial  was  granted."  And  the  opinion  concludes 
by  directing  anew  trial  by  all  the  judges  unanimously.(l) 

In  Patterson  v.  The  United  States.{2)  Debt  on  bond 
with  a  penalty.  Plea,  performance.  Verdict,  ''  that  the 
within  mentioned  writing  obligatory  is  the  deed  of  the 
within  named  Robert  Patterson,  and  they  find  there  is  really 
and  justly  due  upon  the  said  writing  obligatory,  the  sum 
of  $23,989  58."  Upon  this  verdict,  the  court  gave  judg- 
ment in  £sivour  of  the  United  States  for  $36,000,  to  be 
released  on  the  payment  of  the  above  sum  assessed  by 
the  jury,  from  which  judgment  a  writ  of  error  was  obtain- 
ed to  remove  the  cause  to  this  court.  In  delivering  their 
opinion  in  affirmance  of  the  judgment,  the  court  observe : 
"  The  issue  which  the  jury  was  sworn  to  try  was,  whether 
the  certificate  and  other  proofi  required  by  law,  of  the  de- 
livery of  the  cargo  at  some  place  without  the  limits  of  the 
United  States,  were  produced  at  the  collector's  office  at 
Baltimore,  within  one  year  from  the  date  of  the  bond.  The 
verdict  does  not  find  the  matter  in  issue  one  way  or  the 
other,  but  finds  that  the  bond  in  the  declaration  mentioned 
is  the  deed  of  the  defendant,  and  that  there  is  justly  due  to 
the  United  States  upon  the  said  bond,  a  certain  sum  of 
money.  But  whether  the  bond  was  the  deed  of  the  de- 
fendant or  not,  was  not  a  matter  in  issue  between  the  par- 
ties, and  consequently  it  was  a  &lse  conclusion  to  say,  that 
because  it  was  his  deed,  therefore  he  was  indebted  to  the 
United  States.  The  rule  of  law  is  precise  upon  this  point 
A  verdict  is  bad  if  it  varies  firom  the  issue  in  a  substantial 


(1)  2  Nott  db  M'Coid,  441.  (2)  2  Wheat.  221. 
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matter,  or  if  ic  find  only  a  part  of  that  which  is  in  issue. 
The  reason  of  the  rule  is  obvious.  It  results  from  the  na- 
ture and  the  end  of  the  pleading.  Whether  the  jury  find 
a  general  or  a  special  verdict,  it  is  their  duty  to  decide  the 
very  point  in  issue ;  and  although  the  court  in  which  the 
cause  is  tried  may  give  form  to  a  general  finding,  so  as  to 
make  it  harmonize  with  the  issue,  yet  if  it  appears  to  that 
court,  or  to  the  appellate  court,  that  the  finding  is  diflferent 
from  the  issue,  or  is  confined  to  a  part  only  of  the  matter  in 
issue,  no  judgment  can  be  rendered  upon  the  verdict." 

4.  If  the  verdict  be  defective  or  imperfect,  so  that  no 
judgment  can  be  entered  on  it,  it  will  be  set  aside. 

In  Cook  V.  Loveday,  in  the  exchequer,  the  defendant 
pleaded  to  issue  in  an  information  upon  the  statute  of 
usury,  the  jury  found  that,  as  to  the  corrupt  agreement  in 
the  same  information  specified,  the  defendant  waer  guilty, 
and  that  he  took  the  profits  for  performance  of  that  cotrupt 
agreement ;  but  it  was  not  found  that  he  lent  the  fttbney, 
as  aU^ped  in  the  information.  For  this  cause  it  wad  re^ 
solved,  that  the  verdict  was  void,  and  that  it  shottid  b# 
taken  by  intendment  that  it  was  lent.  Wherefore  a  venire 
facias  de  novo  was  awarded.  At  the  second  trial  th€l  plain- 
tiff was  nonsuited,  whereupon  a  writ  of  error  was  brodght. 
The  first  error  assigned  was,  that  the  verdict  Was  wdl 
enough,  so  that  there  ought  not  to  have  been  ^  new  trial ; 
but  the  court  held  clearly  the  verdict  was  im^ierfi^t,  fof 
the  reason  aforesaid.(l) 

So,  in  Langley  v.  Payne.  An  action  was  brought 
a^inst  husband  and  wife.  The  jury  found  the  wife  not 
guilty,  and  a  special  verdict  as  to  the  husband ;  which  spe- 
cial verdict  was  afterwards  adjudged  insufiicieiit  by  the 
court.     A  venire  facias  de  novo  shall  be  granted  for  both, 


mMMM. 


(1)  8  Co.  65. 
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as  well  the  wife  as  the  husband ;  and  on  this  new  writ  the 
wife  may  be  fonnd  guilty,  because  the  record  and  issue  are 
entire,  and  the  verdict  insufficient  and  void  in  whole.(l) 

In  Hooper  v.  Shepherd,{2)  in  error,  on  a  judgment  in 
debt  on  a  charter  party,  whereby  the  defendant  was  to 
pay  fifty  guineas  per  month.  And  the  plaintiff  states  that 
£662  10s.  was  due  for  the  whole  ;  £152  10^.  whereof  he 
had  received,  and  the  remainder  was  £500,  for  which  the 
action  was  brought.  The  defendant  pleaded,  that  he  has 
paid  at  the  rate  of  fifty  guineas  per  month  for  all  the  time 
the  ship  was  in  his  service  ;  and  issue  being  taken  that  he 
did  not,  the  jury  find  that  £357  11^.  remained  unpaid,  but 
say  nothing  as  to  the  rest  of  the  £500.  It  was  objected 
that  this  was  an  imperfect  verdict,  the  jury  not  having  an- 
swered to  all  they  were  charged  with.  The  court  there- 
fore reversed  the  judgment. 

So,  in  Baugh^s  case.(3)  Action  in  debt^  plea  solvit  od 
dienhj  and  issue  thereon,  and  the  jury  found  qttod  debetj  it 
was  adjudged  ill,  and  a.  venire  de  novo  awarded.  So,  in 
Evetfs  case.(4)  The  defendant  pleaded  plene  cLdminir 
strcmt^  and  the  jury  found  that  he  had  goods  in  his  hands, 
but  did  not  find  to  what  value,  adjudged  ill,  because  the 
plaintiff  must  recover  according  to  the  value  of  the  assets 
found ;  but  if  action  of  debt  is  brought  against  an  heir 
and  he  pleads  riens  per  descent,  and  the  jury  find  that 
lands  in  fee  descended  to  him,  but  not  to  what  value,  the 
verdict  is  good,  because  a  general  judgment  shall  be  given, 
and  not  according  to  the  value  of  the  land. 

In  Boraston  v.  Haf/,{5)  In  trespass  ;  the  defendant 
pleaded  a  custom,  6cc.  which,  being  traversed  by  the  plain* 
ti£^  the  jury  found  the  custom  specially,  but  variant  firom 
that  which  was  pleaded,  concluding  their  verdict  quod  si 


(1)  Cro.  Jac.  627.        (2)  2  Str.  1089.        (3)  2  RoL  694. 
(4)  2  R(A.  604.  (6)  Cr>.  Blias.  415. 
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super  totam  materiam^  &c.  they  find  the  defendant  gruilty. 
Si  cUiter,  &e.  and  then  they  find  him  not  gxdlty.  A  ve- 
nire facias  de  novo  was  awarded, 'because  thefe  was  no 
verdict  found  upon  this  issue,  there  being-  no  conclusipn 
upon  the  point  in  issue. 

In  debt  on  bond  with  a  penalty^  and  damages  assessed, 
if  there  is  verdict  for  plaintiff  that  defendant  owes  the  debt 
and  one  shilling  damages,  a  venire  facias  de  ntwo  sIaH 
go,  for  jury  should  have  assessed  the  real  damages  on  the 
breaches  assigned,  and  plaintiff  cannot  take  a  verdict  for 
the  whole  debt.(l) 

So,  in  Kegwin  v.  CampbeU.{2)  Action  of  trespass  com- 
mitted on  land.  Plea  that  Joseph  Campbell,  one  of  the 
defendants,  was  seized  and  possessed  in  fee  of  the  land  on 
which,  &c.  This  being  traversed,  the  jury  found  that  the 
defendant  was  not  seized,  &c.  On  motion  in  arrest,  be- 
cause said  verdict  had  not  answered  the  issue,  judgment 
was  arrested,  and  a  repleader  ordered. 

In  Smith  v.  Raymond,{3)  Action  in  trespass  for  cutting 
and  carrying  away  timber,  and  defendant  justified  as  ser- 
vant of  the  owner  in  fee,  and  replication  inde  with  a  spe- 
cial traverse.  The  jury  found,  "  that  long  before  the  date 
and  impetration  of  the  plaintiff's  writ,  one  Luke  Raymond, 
of  Stanaford,  in  said  county,  was  well  seized  and  possessed 
in  his  own  right,  in  fee  of  the  land  and  premises,  in  the 
plaintiff's  declaration  mentioned,  on  which  the  said  trees 
were  standing  and  growing ;  and  therefore  find  for  the  de- 
fendant his  costs.'^  Plaintiff  moved  in  arrest,  because  the 
verdict  found  no  material  fact  in  issue,  and  the  court,  after 
repeating  the  verdict,  remark,  that  whether,  at  the  time  of 
the  license  given  to  the  defendant,  or  at  the  time  of  cutting 
the  trees  complained  of,  or  at  the  date  and  impetration  of 


(1)  Dradge  r.  Brand,  2  Wili.  377.  (2)  1  Root,  268. 

(3)  1  Day,  189. 
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the  plaintiflPs  writ,  the  said  Luke  Raymond  was  seized  and 
possessed  of  the  prmiises,  (which  material  facts  were  put 
iaissne  b^  the  pleiMlings,)  does  not  appear  from  the  verdict ; 
nor  are  they  with  any  certainty  to  be  inferred  therefrom. 
The  verdict  of  the^ury  is-,  therefore,  defective,  in  that  it  does 
not  find  Ihe  material  facts  put  in  issue,  and  is  wholly  unde- 
cisive as  to  the  question  of  title,  which  the  defendant,  by 
hit  pleai  took  upon  himself  to  establish. 

A]id  in  like  manner,  if  in  the  same  contract  the  plaintiff 
counts  severally  on  the  contract  as  special,  and  also  on  a 
quatitum  meruit,  and  the  jury  find  a  larger  sum  than  de- 
manded in  either  count,  the  verdict  will  be  set  aside,  for 
there  is  only  one  issue,  and  the  plaintiff  cannot  recover  on 
both  counts.  Thus,  in  Mclntire  v.  Clark,(l)  Action  of 
debt.  Articles  of  agreement  were  entered  into,  between 
the  plaintiff  and  the  intestate,  whereby  the  plaintiff  engaged 
to  render  his  services,  and  make  the  necessary  advances 
of  money,  to  obtain  possession  of  certain  property,  belonging 
to  the  intestate,  in  the  Island  of  Jamaica,  and  to  give  such 
security  for  the  fitithful  discharge  of  his  agency,  as  should 
be  approved  by  A.  B.  For  his  agency  he  was  to  receive 
compensation,  to  be  liquidated  in  a  manner  pointed  out  in 
the  agreement.  Property  to  a  considerable  amount  was 
recovered.  The  value  of  the  plaintiff's  services  was  certi- 
fied at  $4817  84,  and  he  brought  this  action  to  recover  the 
amount  thereof.  The  declaration  demanded  $9636  68| 
and  contained  two  counts;  the  first  setting  forth  the  qM- 
cial  agreement,  averring  that  the  plaintiff  had  devoted 
time,  services,  and  money  to  the  business,  and  recovered  a 
large  estate  for  the  intestate,  and  that  he  was  ready  and 
wiUing  to  give  the  security  provided  for,  but  no  such  a^ 
curity  was  required  of  him.  It  set  forth  the  liquidation  of 
his  compensation  at  $4817  84,  and  demanded  that  sum  in 


(1)  7  Wendell,  330. 
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the  first  count  The  second  count  was  on  a  quanHem 
meruitj  demanding  a  like  sum.  TIx»  plaint^  had  a  fiei^ 
diet  of  $7000.  The  defendants  moved  for  a  new  triil, 
which  was  granted,  principally  on  the  grcHind,  ftrat  the 
verdict  was  for  a  sum  greater  than  was  demanded  in  either 
count,  and  that  he  cannot  recover  on  both.(l) 

In  Triplett  v.  Mic(m.{2)  The  action  was  brought 
against  two  obligors :  it  abated  as  to  one  by  his  daiith,  Ae 
other  pleaded  payment ;  and  the  verdict  was  '^  that  tbtsui^ 
viving  defendant  hath  not  paid  to  the  plaintiff  the  debt  in 
the  declaration  mentioned."  As  the  declaration  charged, 
that  both  obligors  were  in  default,  and  the  plea  of  payment 
was  general,  the  court  of  appeals  was  of  opinion,  that  a  pay* 
ment  by  either  defendant  was  within  the  issue,  and  there- 
fore held  that  the  verdict  was  defective,  because  it  did  not 
negative  the  payment  of  the  money  by  the  deceased  obligor. 
The  judgment  which  had  been  rendered  for  the  plaintiff 
was  reversed,  the  verdict  set  aside,  and  the  cause  re- 
manded to  the  court  below. 

So,  in  Fairfax  v.  Fairfax.{3)  Upon  the  issues  of  ncm 
aasumpsU  and  plene  adminuttravitj  the  jury  found  a 
general  verdict,  which  was  recorded  in  this  form.  "  We  of 
the  jury  find  the  issues  for  the  plaintiff,  and  assess  the 
damages  to  two  hundred  and  twenty  dollars  and  ninety^five 
cents."  Upon  which  verdict,  the  judgment  of  the  court 
was,  '^  that  the  plaintiff  recover  against  the  defendant  her 
damages  aforesaid,  in  form  aforesaid  assessed,  and  also  her 
costs  by  her  about  her  suit  in  this  behalf  expended,  to  be 
levied  of  the  goods  and  chat^ls  of  the  said  Bryan  Fairfioc, 
deceased,  at  the  time  of  his  death,  in  the  hands  of  the  said 
defendant  to  be  administered,  if  so  much,  &c. ;  but  if  he 
hath  not  so  much,  then  the  costs  aforesaid  to  be  levied  of  the 
proper  goods  and  chattels  of  the  said  defendant."    The 


(1)  Vide  Willes,  65.    5  Co.  22.  (2)  1  Randolph,  269. 

(3)  5  Cranch.  19. 
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error  relied  upon  by  the  plaintiflf  in  error,  was  that  the  jury 
had  not  found  the  amojint  of  assets  in  his  hands  to  be 
adminislerecL 

MarshcM,  Ch.  J.,  delivered  the  opinion  of  the  court. 
**  The  ver(fict  ought  to  have  foimd  the  amount  of  the 
assets  in  the  iiands  of  the  defendant  to  be  administered. 
The  cases  cited  to  show  that  the  judgment  must  be  for  the 
Mdiole  sum,  if  the  verdict  find  any  assets,  have  been  over-' 
ruled.  The  law  is  now  well  understood  to  be,  that  the 
executor  is  only  liable  for  the  amount  of  assets  found 
by  the  jury.  The  defendant  in  error  relies  on  the  form  of 
the  issue.  She  contends  that,  as  the  replication  alleges 
that  the  defendant  has  assets  more  than  sufficient  to  satisfy 
Che  debt,  the  finding  of  that  issue  for  the  plaintiff  below,  is 
in  effect  finding,  that  the  defendant  has  assets  more  than 
sufficient  to  satisfy  the  debt,  and  if  so,  it  is  wholly  imma- 
terial, what  the  real  amount  of  the  assets  is.  But  if  this 
were  the  issue,  and  the  demand  were  600  dollars,  if  the 
jury  should  find  that  the  defendant  had  assets  to  the 
amount  of  499  dollars,  the  judgment  must  be  for  the  de- 
fendant. But  the  law  is  not  so.  An  executor  is  liable  for 
the  amount  of  assets  in  his  hands,  and  not  more.  The 
issue  really  is,  whether  the  defendant  has  any,  and  what 
amount  of  assets  in  his  hands.*'  And  judgment  was  re- 
versed. 

5.  If  the  jury  find  a  verdict  in  the  alternative,  or  in 
terms  so  imperfect  and  uncertain  that  judgment  cannot  be 
entered*  upon  it,  the  verdict  will  be  set  aside.  "  A  ver- 
dict," says  Lord  Coke,  "finding  matter  uncertainly 
or  ambiguously,  is  insufficient,  and  no  judgment  shall 
be  given  thereupon ;  as  if  an  executor  plead  pleinment 
administre,  and  issue  is  joined  thereupon,  and  the  jury 
find  that  the  defendant  have  goods  within  his  hands 
to  be  administered,  but  find  not  to  what  value,  this  is  un- 
certain^  and  therefore  insufficient."    Thus  if  there  is  a 
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verdict  for  plaintiff,  that  defendant  owes  the  debt  and  one 
shilling  damages,  a  vetnre  facias  de  novo  shall  go,  for  the 
jury  should  have  assessed  the  real  damages  on  the  breaches 
assigned,  and  the  plaintiff  cannot  take  a  verdict  for  the 
whole  debt.(l) 

In  Hambletan  v.  Veer€.{2)  Action  on  the  case  for  the 
loss  of  the  service  of  an  apprentice  for  the  whole  resi- 
due of  his  term  of  apprenticeship.  The  jury  assesaed 
damages  generally,  and  judgment  was  arrested.  After* 
wards  it  was  moved  for  the  plaintiff  that  he  should  have 
judgment,  because  the  damages  assessed  by  the  jury,  were 
assessed  only  for  the  wrong  by  the  defendant,  in  procuring 
the  apprentice  to  depart  out  of  his  service,  and  not  for  the 
loss  of  service.  But  the  court  were  unanimous  in  denying 
the  motion,  on  the  ground  of  uncertainty,  remarking  upon 
the  case  in  terms  illustrative  of  the  rule  generally.  ''  That 
it  is  not  ascertained  by  the  verdict  for  what  time  the 
damages  are  assessed,  unless  for  all  the  residue  of  the  term, 
for  they  are  assessed  generally ;  and  if  they  should  not  be 
intended  for  all  the  residue  of  the  term,  for  what  time  shall 
they  be  intended  ?  For  a  month,  or  two  months,  or  until  the 
exhibiting  of  the  bill,  or  untU  the  giving  of  the  verdict? 
Certainly  no  one  can  say :  and  therefore  the  assessing  of  the 
damages  is  either  bad,  if  they  are  assessed  for  all  the  lesi* 
due  of  the  term,  or  uncertain,  if  they  are  assessed  for  any 
other  timci 

In  Morrice  v.  Prince^  in  error.(3)  Action  for  a  rem 
charge,  where  the  defendant  in  error  claimed  fon  life  under 
the  will  of  Edward  Prince.  Verdict  that  the  defendant  in 
exror  was  seized  of  the  rent  charge — ^had  demanded  it,  and 
plaintiffs  in  error  refused  to  pay,  and  thereby  disseised 
defendant,  and  that  there  were  arrears  of  thirty  years  and 
a  hal£  And  judgment  was  reversed  on  the  ground  that  il 


(1)  Co.  Litt.  227.       (2)  2  Saund.  171.       (3)  Cio.  Car.  S90. 
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did  not  appear  by  the  verdict  when  the  devisor  died,  and 
therefore  the  certainty,  as  to  the  ground  of  arrears,  not  as- 
certained. 

In  Broome  v.  Rice,{l)  in  trespass ;  the  defendant  jus- 
tified under  a  distress  for  rent,  and  showed  that  he 
gave  notice  according  to  the  act  of  parliament,  had 
the  goods  appraised  by  persons  sworn  before  the  head 
borough,  and  sold,  and  the  surplus  left  in  the  hands 
of  the  constable.  The  plaintiff  replied  de  injuria  sua 
jftopria^  and  there  was  a  verdict  for  the  defendant. 
But  upon  motion,  the  court  set  aside  the  verdict,  and 
ordeiTed  judgment  to  be  entered  for  the  plsuntiff,  and 
a  writ  of  inquiry  of  damages  to  issue;  for  by  the  de- 
fendant's own  showing,  the  sale  cannot  be  justified,  it 
appearing  there  was  a  constable  present,  so  that  the  head 
borough  had  no  power  to  administer  the  oath. 

In  Bishop  v.  Kat/ej{2)  in  error,  the  plaintiff  declared 
in  assumpsit  for  money  lent  and  advanced.  Plea  that  thd 
promises  were  made  by  Bishop  jointly  with  one  Crowther. 
EepUcation  that  the  promises  were  made  by  Bishop  alone, 
and  verdict  that  Bishop  did  undertake  and  promise  ill 
manner  and  form,  &c.  Plaintiff  in  error  assigned  to 
cause,  that  the  jury  merely  found  that  the  defcfndant  did 
ilndertake  and  promise,  without  finding  that  he  alone  did 
tmdertake  and  promise.  It  was  contended  that  the  jur^ 
had  found  substantially,  that  the  promise  was  made  by 
<be  defendant  below,  alone  and  not  jointly.  And  per 
Ahbott,  Ch.  J.,  upon  this  point,  I  think  that  the  judg- 
ment cannot  be  supported,  for  the  verdict  does  not  dis- 
tinctly find  the  issue  joined  between  the  parties.  JBdy- 
tey,  J.— I  am  of  opinion,  that  the  judgment  must  be  re^ 
f^ned,  upon  the  ground  that  the  verdict  does  not  dhh 
finctly  pronounce  upon  the  issue  joined,  between  the 


(Ij  i  Str.  873.  (i)  3  Barn.  4b  Aid.  6*5. 


Chap,  v.] 


VOID  VERDICT. 


163 


parties.  The  declaration  charges  that  the  defendant 
promised.  Now  that  allegation  may  be  supported  either 
by  proof  of  a  joint  or  separate  promise.  The  defendant 
however  pleads  that  he  promised  jointly  with  another. 
The  issue  to  be  tried  was,  whether  he  promised  jointly  or 
alone.  The  jury  have  found  merely  that  he  promised, 
without  saying  whether  alone  or  jointly.  The  verdict 
therefore  does  not  pronounce  upon  the  only  point  in  issue 
between  the  parties.  It  is  necessary  that  it  should  be 
shown  by  the  verdict,  that  the  jury  have  taken  into  consi- 
deration the  point  in  issue." 

In  Pettibone  v.  Gozzard.iXj  Ejectinent  for  two  pieces 
of  land.  Plea,  the  defendant  had  done  no  wrong  or  dis- 
seisin, and  verdict  that  the  defendant  had  done  wrong  and 
disseisin  to  the  plaintiff,  as  to  one  piece  of  the  land  particu- 
larly described  in  the  verdict,  and  found  for  the  plaintiff. 
But  the  jury,  in  their  verdict,  made  no  mention  of  the  other 
piece  of  land.  A  motion  in  arrest  was  made,  that  the  ver- 
dict ought  to  have  answered  the  issue  as  to  both  pieces  of 
land.  By  the  court. — ^'  The  verdict  must  be  an  answer 
to  the  whole  of  the  matters  put  in  issue.  The  jury  have 
found  that  the  defendant  had  done  wrong  and  disseisin  as 
to  a  part  of  the  land  ;  as  to  the  other  piece  of  the  land,  they 
are  silent ;  whereas  they  ought,  by  their  verdict,  to  have 
answered  that  part  of  the  issue." 

In  Miller  v.  £fi>wer,(2)  it  was  held  by  the  supreme  court 
of  Pemisylvaniaj  that  a  verdict  in  debt,  finding  no  specific 
sum,  must  be  set  aside  as  being  a  vofd  verdict,  and  that  the 
defect  could  not  be  supplied  by  a  writ  of  inquiry  to  assess  die 
damages. 

But  where  in  an  action  of  ejectment,  the  jury  found  a 
verdict  for  the  plaintiff,  and  that  he  should  pay  the  defend- 
ant a  just  compensation  for  improvements^  the  same  court 
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held  in  Allen  v.  Flock,{l)  that  the  part  of  the  verdict  award- 
ing a.  just  compensation  was  uncertain,  and  therefore  void; 
but  intimated  that  it  would  not  vitiate  the  part  which  was 
certain,  the  verdict  being  complete  without  it. 

^rhe  same  rule  prevails  in  this  state.  In  Malin  v.  Ma- 
Zm,(2)  which  was  an  action  in  ejectment,  a  question  arose 
upon  the  attestation  of  a  will ;  and  among  other  things, 
the  jury  were  charged  whether  the  will  had  been  altered 
after  its  execution,  and  by  whom.  The  jury  gave  a  ver- 
dict for  the  plaintiff,  adding,  ''that  the  will  had  been 
altered  by  some  interested  person."  The  defendant  moved 
to  set  aside  the  verdict,  and  for  a  new  trial.  After  re- 
marking upon  other  points  taken  in  the  case,  Platt^  J., 
who  delivered  the  opinion  of  the  court,  concludes :  "In 
this  case  the  judge  properly  directed  the  jury  to  find 
whether  the  will  had  been  altered  after  its  execution ;  and 
if  so,  by  whom.  I  think  the  jury  have  not  answered  that 
question  with  sufficient  certainty  and  precision.  The 
verdict  is,  that  the  will  has  been  altered  by  some  in- 
terested person.  The  words,  some  interested  person,  do 
not  necessarily  designate  Rachel  Malin.  Those  words 
are  as  applicable  to  the  lessor  of  the  plaintiff  as  to  the  de- 
fendant. The  verdict  is  uncertain  on  tiiat  point,  and  a 
new  trial  ought  therefore  to  be  granted.** 

So,  if  upon  a  special  verdict,  there  has  been  nncertaittty 
occasioned  by  a  mistake  in  a  material  fiicl,  as  in  Jackstm  v. 
'Cannon,{3)  The  parties  had,  without  trial,  agreed  upon  a 
special  verdict ;  and  the  plaintiff  had  agreed  to  a  certain 
deed,  to  be  produced  by  the  defendant  and  made  a  part  of 
the  verdict,  and  an  entry  according  to  the  deed,  material  to 
the  question  upon  the  statute  of  limitations,  which  arose  in 
th6  cause.  The  argument  upon  the  verdict  had  been 
s^eral  times  noticed  by  the  plaintiff,  and  at  a  |ArevioiiS  tetth^ 
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itwas  ai^ed  provisionally,  that  tfaedefendantshould  produce 
the  deed  afterwards,  for  the  examination  of  the  judges,  as 
a  part  of  the  verdict.  On  its  beinjg;  produced,  the  lessor  of 
the  plaintiff  discovered,  as  she  alleged  in  her  affidavit,  that 
the  description  in  the  deed  was  broader  than  she  originsUly 
supposed,  and  that  the  admission  of  the  entry,  according  to 
this  deed,  was  by  mistake,  and  affidavits  were  read  on  both 
sides  to  the  point  of  the  alleged  mistake.  And  Per  Cu- 
rUun. — >''  The  verdict  was  drawn  up  and  agreed  upon 
without  trial.  The  affidavits  are  conflicting  as  to  the 
extant  of  the  entry  and  claim,  under  this  deed,  which  we 
perceive  will  be  a  material  point  of  inquiry,, in  reference  to 
the  statute  of  limitations.  The  verdict  being  by  consent, 
an  amendment  upon  this  motion,  is  out  of  the  question. 
We  amend  those  verdicts,  where  there  has  been  a  trial, 
upon  which  the  facts  have  come  under  the  view  of  the  court 
and  jury ;  but  in  such  cases  we  have  something  to  amend 
by.  Here  there  is  nothing.  We  cannot  settle  this  case 
between  the  parties.  We  must  either  refuse  our  interposi-* 
tion  entirely,  or  send  the  cause  to  a  jury,  and  we  are  in- 
clined to  put  the  facts  in  a  train  for  decision,  by  adopting 
the  latter  course." 

So,  in  Mirwan  v  IngersoL{l)  On  certiorari,  it  appeared, 
that  in  the  court  below,  while  the  counsel  for  the  plaintiiT 
was  engaged  in  drawing  a  special  verdict,  the  defendant's 
witness  appeared,  suid  his  counsel  then  asked  leave  to 
appear,  and  try  the  cause,  stating  that  he  could  prove  the 
truth  of  his  plea.  This  was  denied  by  the  judge,  and  the 
plaintiff's  counsel  hastily  drew  a  special  verdict,  in  tbes^ 
words :  "  And  the  jury  find  that  Thomas  Ingersol  doe^ 
not  appear,  nor  offer  any  evidence  to  prove  the  alleg9.tion9 
contained  in  his  plea."  This  was  received  and  entered  ^ 
the  verdict  of  the  jury.    A  motion  wa3  mtide  to  set 
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ftndani  justifies  as  a  searcher,  &c.  and  that  he  in  search- 
ing it,  cut  it  more  scrtUatoris.  The  plaintiff*  replies,  of  his 
own  wrong  cAsque  hoc,  that  he  cut  it  tnore  scrutcUoris  ; 
verdict  that  he  cut  it  of  his  own  wrong  is  not  good,  ioft  it 
does  not  find  the  issue  but  by  argument.(l) 

In  Shelley  v.  Alsiyp^i^)  in  an  action  on  the  case  brought 
on  a  promise  supposed  to  be  made  by  the  defendant,  on 
mm  assumpsit  pleaded,  and  tried  in  a  base  court  in  the 
town  of  Stafford,  the  jury  found  that  the  plaintiff,  by  non- 
performance of  the  promise  ex  parte  of  the  defendant,  had 
sustained  damage  50^.  and  assessed  costs,  and  judgment 
accordingly,  and  upon  error  brought  thereon,  it  was  re- 
versed on  the  first  motion,  by  Fenner,   Yelverton,  and 
Williams :   '^  for  the  verdict  given  by  the  manner  is  no 
verdict,  for  they  have  not  found  the  matter  in  issue,  with 
which  they  were  charged,  viz:  whether  the  defendant 
assumpsit  J  necne  ;  so  it  is  altogether  uncertain  and  imper- 
fect  For  this  finding  by  the  manner,  that  the  plaintiff*  has 
sustained  damage  50«.  by  non-performance  of  the  promise, 
18  but  a  finding  of  the  assumpsit  by  a  foreign  implicationy 
which  is  not  good  on  any  general  issue,  no  more  than  in 
trespass  on  non  cuL  pleaded ;  the  jury  find  that  the  plain- 
tiff is  damnified  £6  by  the  entry  of  the  defendant ;  this  is 
not  good,  for  they  ought  to  give  their  verdict  precisely  ac- 
cording to  their  charge." 

These  authorities  are  recognised  in  a  recent  case  in  a 
sister  state,  in  Gerrish  v.  Train.  Trespass  de  bonis 
asportatis.  Plea,  that  the  property  of  the  goods,  at  the 
time  of  the  taking,  was  in  one  Stevens,  and  not  in  the 
plaintiff;  that  the  defendant  was  a  deputy  sheriff,  and  that 
he  took  the  goods  by  virtue  of  a  writ  of  attachment  against 
Stevens,  in  favour  of  one  Shattuck.  Replication,  that  the 
defendant  took  the  goods  of  his  own  wrong,  traversing  the 
property's  being  in  Stevens,  and  concluding  with  a  verifi- 
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cation.  Rejoinder,  that  the  property  was  in  Stevens,  and 
concluding  to  the  contrary,  and  issue  joined  thereon.  Ver- 
dict, guUty,  and  the  jury  assessed  damages.  On  motion  for 
a  new  trial,  on  the  ground  that  the  verdict  did  not  follow 
the  issue,  and  was  argumentative,  a  repleader  was 
awarded ;  the  court  observing — '^  That  the  finding  mrast . 
be  direct,  and  cannot  be  made  good  by  inference.  Thus  it 
the  defendant  pleads  solvit  and  issue  is  thereon.  Terdicit 
that  the  defendant  owes  the  money,  is  not  good,  for  it  finds 
only  by  argument  quod  non  solvit.  So,  in  trespass,  for 
taking  and  cutting  leather,  the  defendant  justifies,  as  a 
searcher  of  leather,  d&c. ;  and  that  in  searching,  he  cut  it 
more  scrutatoris  ;  the  plaintiff  replies  of  his  own  wrong 
absque  hoc^  that  he  cut  it  more  scrutatoris;  verdict  that  he 
cut  it  of  his  own  wrong,  is  not  good.  In  trover,  on  not 
guilty  pleaded,  the  verdict  was  that  the  defendant  con- 
verted the  goods  to  his  own  use  ;  and  this  was  held  bad, 
though  equivalent  to  a  verdict  of  guilty,  by  necessary  infe- 

rence."(l) 
In  Gframvel  v.  Rhobotham.{2)    Action  in  trover.  Plea, 

not  guilty,  and  verdict  for  the  plaintiff.  Upon  which  error 
was  brought,  and  plaintiff  in  error  assigned,  among  other 
causes,  because  the  issue  being  not  guilty,  and  the  jury  not 
having  found  upon  this  issue,  but  only  that  the  defendant 
detained  and  converted  the  goods  to  his  own  use,  the  ver- 
dict was  void.  And  of  that  opinion  was  a  majority  of  the 
court.  But  some  of  the  justices  were  of  opinion  the  ver- 
dict was  amendable. 

And  there  is  little  doubt,  in  conformity  to  the  modem 
practice,  such  an  amendment  would  now  be  allowed.  It 
has  long  been  well  settled,  that  the  courts  will  give  validity 
to  verdicts  when  they  perceive  the  substance  of  the  issae 
to  be  contained  in  the  verdict,  however  rude  or  inibimal 
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the  finding  of  the  jury  may  have  been  ezpiessed.  In  the 
language  of  Ch.  J.  Hobartj  ''  the  court  will  work  the  ver- 
dict into  form,  and  make  it  serve."(l)  For  verdicts  are  to 
have  a  reasonable  intendment,  and  to  receive  a  reasonable 
construction,  and  are  not  to  be  avoided  unless  from  neces- 
sity, originating  in  doubt  of  their  import,  or  immateriality 
of  the  issue  found,  or  their  manifest  tendency  to  work 
iiyu8tice.(2) 


(1)  Vide  Hob.  54.    Co.  Ljtt.  227.    2  Burr.  698.    5  Burr.  2662. 

(2)  Vide  6  Com.  Pleader,  §  26.  30.  31.  32.  and  33.     1  Chiu 
Arch.  p.  310.    Gra.  Prac.  534.  536. 


CHAPTER  VI. 

NEW   TRIALS   OCCASIONED     BY     ABSENCE,    SURPRISE,   OR 

MISTAKE. 

There  are  other  causes  besides  those  already  noticed, 
which,  strictly  speaking,  do  not  enter  into  the  merits,  and 
yet  deeply  affect  the  result.  The  conduct  of  the  party, 
his  agents,  and  counsel,  so  far  as  it  partakes  of  deceit, 
trick,  or  fraud,  has  been  sufficiently  adverted  to,  as  well  as 
the  relief  to  which  the  adverse  party  is  entitled  by  avoid- 
ing a  verdict  unfairly  obtained.  But  there  are  other  inci- 
dents connected  with  the  conduct  of  the  parties,  apparently 
so  unexceptionable,  and  yet  so  prejudicial  to  their  rights, 
as  to  call  for  a  similar  relief  To  have  perfect  justice  done, 
it  is  necessary  the  parties  and  the  coimsel  should  carefully 
prepare  for  and  duly  attend  upon  the  trial,  and  that  the 
cause  be  conducted  with  knowledge,  vigilance,  and  skill, 
in  presenting  the  case,  arranging  the  testimony,  and  im- 
proving the  movements  of  the  court  and  of  the  adverse 
coui^sel,  to  the  advantage  of  the  party.  But  it  may  some- 
times happen,  that  the  party  and  his  counsel  cannot  attend, 
that  when  they  do,  notwithstanding  all  their  vigilance, 
they  may  be  taken  by  surprise,  or  suffer  by  mistake,  or  be 
misled  by  the  suggestions  of  the  court.  And  that  by  these 
and  other  occurrences,  equally  reconcilable  with  integrity 
and  ability,  their  cause  may  be  prejudiced  and  injustice 
done.  To  obviate  this,  when  a  clear  case  is  presented, 
the  courts  will  correct  the  evil,  by  setting  aside  the  verdict 
But  they  will  as  invariably  refuse  to  interfere,  where  the 
cause  suffers  through  the  negligence  of  the  party,  or  the 
inattention  and  incapacity  of  the  counsel.  This  general 
principle  may  be  distributed  into  minor  rules  with  ttieir 
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corresponding  examples,  illustrative  of  the  modem  prac- 
tice granting  new  trials  in  cases  of  absenccj  surprise,  or 
mistake,  and  refusing  them  by  reason  of  negligence  or 
mismanagement. 

1.  When  the  party  or  his  counsel  are  absent  through 
misapprehension  or  necessity,  and  the  cause  goes  to  the 
jury  undefended,  and  there  are  merits,  the  court  will  re- 
lieve by  setting  aside  the  verdict. 

In  Res  V.  Roberts.{l)  The  defendant  having  travers- 
ed an  inquisition,  whereby  he  was  found  to  be  a  lunatic, 
the  attorney-general  filed  the  common  replication  ;  and  it 
was  sent  from  the  petty-bag  office  to  the  king's  bench. 
The  prosecutor  of  the  commission  made  up  the  record  and 
carried  it  down  to  trial.  Roberts,  being  ill,  did  not  appear, 
and  no  defence  was  made,  and  the  jury  found  in  favour  of 
the  inquest.  Upon  this  a  new  trial  was  moved  for  upon 
two  points.  The  second  point  was  upon  the  illness  of 
Roberts,  who  could  not  attend,  and  which  was  made 
out  by  affidavits.  The  court  thought  it  reasonable  to 
grant  a  new  trial  for  this,  upon  the  foot  of  accident,  and 
because  the  lord  chancellor  and  the  former  jury  had  both 
had  an  inspection,  which  might  be  of  great  use  to  a 
second  jury,  who  otherwise  would  be  left  to  judge  upon 
less  evidence  than  the  others  had,  and  a  new  trial  was 
granted. 

So,  in  Ten  Broeck  v.  Woolsey,{2)  In  scire  fadas^  to 
revive  two  judgments,  inquests  had  been  taken.  Motion 
to  set  them  aside  on  affidavits  stating,  that  the  defendant 
lived  at  a  great  distance,  had  been  discharged  under  the 
insolvent  law,  which  fact  was  noticed  under  his  plea.  The 
attorney  had  written,  urging  him  personally  to  attend,  and 
was  answered,  that  in  consequence  of  a  fractured  lejf,  he 


(i)  %  Str.  1208,  and  Mod.  Cas.  82.        (2)  3  Gaines,  100. 
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could  not  travel,  and  wishing  an  adjournment  of  the  cause. 
He  did  not  attend,  the  causes  were  not  adjourned,  and 
inquests  were  taken.  And  on  motion  to  set  them  aside  on 
these  facts,  the  court  observed — "  In  this  case  the  defend- 
ant lives  remote,  and  was,  from  that  circumstance  and 
infirmity,  prevented  from  attending  to  these  suits  at  an 
earlier  period.  The  moral  obligation  under  which  the  de- 
fendant is  supposed  to  labour,  of  pajring  his  debts,  is  not  to 
operate  with  the  court,  unless  a  new  liability  has  been 
incurred.  Prom  the  misconception  of  counsel,  the  remote 
distance  of  the  defendant,  his  infirmities,  and  his  having  a 
merikmous  defence,  the  court  grant  the  application,  up(m 
pa3rment  of  costs." 

So,  in  the  absence  of  counsel,  in  an  Anonymeus  case,  a 
new  trial  was  granted  because  the  counsel  were  absent,  not 
diinking  the  cause  would  come  on,  and  no  defence  was 
iiaade.(l) 

In  Beazl&jf  v.  Skapleigh,{2)  Cause  shown  against  a 
rule  obtained  on  the  behalf  of  the  defendant,  for  a  new 
trial,  on  affidavits  by  defendant's  attorney  and  another  per- 
son, stating  that  the  cause  stood  No.  17  in  the  paper — ^that 
No.  14  was  a  question  of  right  of  way,  and  expected  to 
occupy  considerable  part  of  the  day — that  the  solicitor 
having  new  matter  to  add  to  his  briefe  was  at  home,  mak- 
ing the  necessary  additions,  when  the  cause  was  called 
cfti^  as  it  had  been  in  his  absence,  in  consequence  of  having 
been  taken  out  of  course.  No.  14  being  postpcmed  till  next 
day ;  and  that  a  verdict  of  damages  was  found  for  the 
plaintiff.  The  action  was  case  on  a  warranty  of  an 
unsound  horse.  Under  the  particular  circumstances  the 
court  made  the  rule  absolute. 

In  Peebles  v.  i2alb.(3)  It  appeared  that  Peebles  was  not 
at  the  trial,  and  his  motion  for  a  new  trial  was 


(1)  S  Salk.  645.  (S)  1  Price,  301.  (3)  1  Little,  24. 
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grounded  on  an  affidavit  stating  that  on  Tuesday,  the  day 
before  the  4xial  was  had,  the  daughter  of  Peebles  was  at 
the  point  of  death,  in  Bath  county,  so  that  he  could  not 
leave  her  to  attend  to  the  suit,  and  procure  a  continuance ; 
that  Robert  Marrow,  John  Peebles,  jun.,  Jared  Erwin  and 
George  Hawkins,  (all  of  whom  were  summoned  as  wit- 
nesses a  reasonable  time  before  the  trial,)  were  material 
witnesses  for  him  in  his  defence  ;  that  said  Jared 'Erwin, 
owing  to  the  sickness  of  his  wife,  could  not  attend ;  that 
said  Morrow  could  not  attend,  owing  to  his  having  an 
appointment  to  execute  a  survey ;  that  John  Peebles,  jun. 
was  in  Fleming  county,  and  could  not  attend  owing  to 
high  waters.    By  the  Court.    '^  If  in  his  affidavit  Peebles 
has  shown  a  sufficient  apology  for  not  attending  the  trial, 
and  fiuiling  to  apply  for  a  continuance,  a  new  trial  should 
most  indisputably  have  been  awarded;  for  he  has  not  only 
shown  that  he  had,  previous  to  the  trial,  exercised  pnq)er 
vigilance  in  causing  his  witnesses  to  be  summoned,  but  he 
has  moreover  alleged  in  his  affidavit,  the  materiality  of 
their  evidence  for  his  defence,  and  given  satisfiau^tory  rea- 
sons for  their  failure  to  attend  the  trial.    That  Peebles  has 
made  out  a  good  excuse  for  his  non-attendance  at  the 
trial,  and  not  causing  an  application  to  be  made  to  the 
court  for  a  continuance,  is  equally  clear.    It  is  no  doubt 
incumbent  on  all  suitors  to  be  vigilant  in  preparing  and 
attending  on  the  trial  of  their  causes ;  and  after  a  verdict 
against  any,  his  negligence  should  never  form  a  ground 
for  overturning  the  verdict  and  awarding  a  new  trial.    A 
new  trial  should  therefore  have  been  awarded." 

So,  in  Sayer  v.  Finck.{l)  Motion  to  set  aside  the 
inquest  taken  in  this  cause,  on  an  affidavit  by  two  per-- 
sons,  that  the  debt  for  which  the  action  was  brought  had 
been  paid,  and  on  another  affidavit  by  the  defendant's 
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attorney,  stating,  that  he  did  not  attend  when  the  cause 
was  called  on,  because  from  a  conversation  with  the  part- 
ner of  the  plaintiff's  attorney,  and  who  he  thought  was 
attorney  also  for  the  plsdntif^  he  was  led  to  imagine  the 
trial  could  not  be  had  on  that  day,  as  there  were  eighteen 
prior  causes  on  the  day  docket,  and  that  the  plaintiff's 
attorney  himself  would  not  attend.  Per  Ckiriam — ^^  Let 
the  inquest  be  set  aside  on  payment  of  all  costs.  The  court 
grant  this  only  under  the  peculiar  circumstances  of  the 
case.  It  appears  that  the  defendant's  attorney  thought  he 
was  conversing  with  a  person  who  was  acting  as  attorney 
for  the  plaintiff.  This  belief  might  easily  be  induced  fixxm 
this  circumstance,  that  the  attorney  on  record,  and  the  per> 
son  spoken  with  were  in  partnership.  It  was,  however,  but 
an  opinion  of  the  adverse  attorney  that  the  cause  would 
not  be  heard.  We  shall  in  future  expect  more  explicit 
reasons  for  thinking  a  cause  will  not  be  brought  on.  The 
affidavit  of  merits  is  very  strong.  Taking  this  together 
with  the  misapprehension  of  the  defendant's  attorney,  that 
the  partner  of  the  plaintiffs  attorney  was  absolutely  con- 
cerned in  the  suit,  are  the  grounds  of  our  present  deter- 
mination." 

So,  in  Sherrard  v.  Olden  and  others.{l)  The  cause 
had  been  marked  for  trial,  and  regular  notice  had  been 
served  on  the  attorney  of  the  defendants.  Neither  of  the 
parties  defendant,  however,  attended  the  court,  and  when 
the  cause  was  called  on  for  trial,  the  counsel  for  the  de* 
fendants  applied  for  a  postponement,  upon  an  affidavit 
that  Gardener,  one  of  the  defendants,  was  sick  in  Phila- 
delphia, and  that  James  M^Corkle  was  a  material  wit- 
ness for  the  defendants,  that  he  had  sailed  for  the  East 
Indies  in  the  month  of  June  preceding,  and  before  the 
cause  was  at  issue,  but  was  expected  to  return,  &c.    Not* 
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withstanding  this  affidavit,  however,  the  court  ordered  on 
the  trial,  and  no  further  opposition  being  made  by  the  de- 
fendants, a  verdict  passed  for  the  plaintiff  for  £800.  A 
rule  had  been  obtained  to  show  cause  why  a  new  trial 
should  not  be  granted.  Per  Curiam — "  At  the  trial  of 
this  cause  the  request  for  postponement  was  refused,  not 
because  there  did  not  actually  exist  sufficient  reasons  to 
warrant  the  court  in  putting  it  off,  but  because  sufficient 
grounds  did  not  appear.  It  was  not  yet  shown  that  the 
defendants  had  used  due  diligence.  But  we  now  know 
that  the  reason  why  these  matters  were  not  proved  was, 
that  one  of  the  parties  lay  sick  in  Philadelphia,  and  the 
other,  who  resided  in  Princeton,  was  unable  to  attend, 
l^at  each  was  ignorant  of  the  situation  of  the  other. 
That  they  did  what,  under  the  particular  circumstances 
in  which  they  were  placed,  it  was  reasonable  to  require 
of  them,  and  that  no  exertions  on  their  part  would  have 
availed  to  bring  M'Corkle,  who  is  sworn  to  be  a  material 
witness,  to  the  trial.  Considering  therefore  all  these  cir- 
cumstances, that  the  defendants  have  been  guilty  of  no 
laches,  but  that  a  verdict  has  gone  against  them  for  a  large 
amount  in  an  action  to  which  they  swear  they  have  a  good 
and  substantial  defence,  we  think  the  interests  of  justice 
require  that  they  should  have  an  opportunity  to  try  the 
question  upon  its  merits  by  another  trial.'^ 

But  if  the  absence  be  occasioned  by  neglect,  or  not 
satis&ctorily  accounted  for,  the  court  will  not  grant  a 
new.trial.    Thus : — 

In  BrecLch  v.  (}asterton,{X)  The  cause  was  undefend- 
ed, and  a  verdict  having  been  found  for  the  plaintiff 
against  one  of  the  defendants,  and  a  verdict  in  fervour  of 
the  other  three,  Toddy ^  sergeant,  obtained  a  rule  nisi  for  a 
new  trial,  on  payment  of  costs,  upon  an  affidavit  that  the 
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defendant's  attorney  had  been  obliged  to  go  to  Ireland,  and 
that  in  his  absence  the  cause  had,  through  the  inattention 
and  misconduct  of  his  clerk,  been  called  on  as  an  undefend- 
ed cause,  although  there  was  a  good  defence  on  the  me- 
rits. WUdey  sergeant,  who  show^  cause,  objected  that 
before  the  motion  could  be  made,  the  consent  of  the  three 
defendants  in  whose  fevour  the  verdict  had  been  given, 
ought  to  be  shown  ;  and  that  they  ought  not  to  be  put  to 
the  inconvenience  of  a  new  trial  on  account  of  the  attor- 
ney's neglect.  Per  Curiam — "  If  we  were  to  make  this 
rule  absolute,  every  cause  might  be  tried,  twice  over,  as 
defendants  would  lie  by  to  speculate  on  the  amount  of  the 
first  verdict  We  have  this  term  decided  against  such  an 
application." 

In  Masters  v.  Bamwell.{\)  Action  for  crim.  con.  The 
case  came  on  and  a  verdict  was  taken  for  the  plaintiff— no 
one  ai^)earing  for  the  defendant.  An  application  was 
made  £>r  a  rule  to  show  cause  why  a  new  trial  should  not 
be  granted,  on  affidavits  setting  forth  a  number  of  instances 
at  violence  on  the  part  of  the  plaintiff.  It  was  alleged  that 
he  followed  the  defendant  from  EIngland  to  France,  fit)m 
Franoe  back  again  to  England,  thence  to  Brussels ;  that  in 
the  latter  place,  (the  defendant  and  the  plaintiff's  wife  living 
there  together,)  the  plaintiff  instituted  criminal  proceedings 
against  the  defendant  for  the  adultery ;  that  the  defendant 
had  been  sentenced  to  six  months  imprisonment ;  that  he 
had  been  repeatedly  challenged  to  fight  the  plaint^,  and 
that  by  these,  and  by  a  variety  of  other  proceedings  of  the 
same  sort,  by  which  he  was  kept  in  fear  of  his  life,  he  had 
been  prevented  from  giving  proper  instructions  to  his  attor- 
ney ;  and  that  if  he  had  not  been  so  prevented,  he  should 
have  h&exk  able  to  present  to  the  jury  a  case  that  would  at 
least  have  reduced,  in  a  material  degree,  the  amount  of  the 
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dama;^.  Affidavits  were  produced  to  resist  the  motion, 
and  the  hardship  of  the  case  urged.  But  the  court  thought 
it  was  plain  the  defendant  had  ample  time  to  consult  with 
his  attorney,  while  he  was  confined  in  prison ;  that  the 
charge  against  him  was  of  the  most  aggravated  nature, 
and  that  it  would  lead  to  the  worst  results  if  a  party  could 
lie  by,  take  the  chance  of  a  judgment  by  de&ult,  and  then 
demand  a  trial  in  the  hopes  of  better  succesa ;  and  denied 
the  motion. 

The  same  practice  obtains  in  this  state.  In  Post  y. 
Wright. {1)  An  inquest  had  been  taken  in  the  cause.  A 
motion  was  now  made  to  set  it  aside,  on  two  affidavits, 
one  from  the  counsel,  who  stated  that  he  was  counsel  for 
the  Humane  Society  of  New  York,  and  in  that  capacity, 
obliged  to  visit  the  gaol  on  Monday  in  every  week ;  that 
this  cause  being  noticed  for  trial  on  a  Monday,  he  came 
into  court  instantly  after  discharging  his  duty  to  the  so- 
ciety, when  he  found  an  inquest  had  been  taken  in  the  suit ; 
that  he  on  the  same  day  wrote  to  the  attorney  of  the  plain- 
tifl^  offering  to  pay  all  costs  of  the  inquest,  and  to  engage 
to  try  the  cause  in  the  then  sittings,  if  the  plaintiff  would 
abandon  his  inquest,  which  he  refused  to  do.  The  hard- 
ship of  the  case  was  urged  ;  but  Per  Curiam — "  All  rea- 
sonable notice  to  attend  and  defend  the  suit  was  given. 
The  cause  was  on  the  day  docket,  and  there  is  no  kind  of 
excuse  why  the  defendant  was  absent.  He  had  a  counsel 
in  court,  and  might  have  been  there  himself^  with  his  wit- 
nesses. The  defendant,  therefore,  can  take  nothing  by  his 
motion."(2) 

2.  Where  a  party  or  his  counsel  are  taken  by  surprise, 
whether  by  fraud  or  accident,  on  a  material  point  or  cir- 
oomstance,  which  could  not  reasonably  have  been  antici- 
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pated,  and  when  want  of  skill,  care,  or  attention  cannot  be 
justly  imputed,  and  injustice  has  been  done,  a  new  trial 
will  be  granted. 

So  ruled  in  an  early  Anonymous  esse.  If  there  be  a 
Csiuit  in  a  declaration  on  which  the  plaintiff  must  be  non- 
suited, and  the  defendant  taking  notice  of  it,  do  prepare  no 
defence  for  the  trial,  but  depends  thereon,  and  the  plaintiff 
amendi;  his  declaration  without  rule  for  so  doing,  and  so 
surprises  the  defendant  and  gets  a  verdict,  the  court  will 
set  such  verdict  acdde  and  will  grant  a  new  trial.(l) 

In  Edie  v.  East  India  Companf/,{2)    Action  on  two 
bills  of  exchange,  and  one  indorsed  without  adding  the 
words  or  order.    The  defendants  accepted  both  biUa,  but 
refused  to  pay  after  insolvency  of  the  payee.    The  jury 
found  a  verdict  for  the  defendant  on  the  bill  indorsed 
without  the  words  or  order,  apprehending  that  by  the  tttagtt 
of  merchsmts  it  was  not  assignable.    A  motion  for  a  new 
trial  was  principally  put  upon  the  plaintifl^s  surprne,  not 
being  prepared  to  give  evidence  of  the  custom  ol  nm^ 
chants,  as  mere  matter  of  opinion.    Lord  Mansfield,  in 
delivering  his  opinion,  observed — <'  Upon  the  best  consid^ 
ration  I  have  been  able  to  give  this  matter,  I  am  very 
clearly  of  opinion,  that  at  the  trial  I  ou|2^t  not  to  have 
admitted  the  evidence  of  usage.    But  the  point  of  larw  » 
here  settled,  and  when  once  solemnly  settled,  nopartieulat 
usage  shall  be  admitted  to  weigh  against  it.    Thia  would 
send  every  thing  to  sea  again.    It  is  settled  by  two  judg« 
ments  in  Westminster  Hall,  both  of  them  agreeable  to  law 
and  to  convenience.    Upon  this  ground,  that  the  point  m 
settled  both  by  king's  bench  and  common  pleas,  and  well 
settled,  I  think  there  should  be  a  new  trial,  otherwise  also 
I  should  be  of  the  same  opinion.    Certainly  the  snggQStion 


(i)  ^2  S&ow.  154.  (2)  1  W.  Black.  395. 
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of  surprise  is  not  inall  cases  a  reason  for  a  new  trial ;  but 
in  particular  cases  such  as  the  present,  it  may  be." 

In  Thurtell  v.  Beaum(mt{l)  On  affidavits,  proving  a 
clear  case  of  surprise,  by  the  disclosure  of  a  conspiracy, 
a  new  trial  was  granted.  It  was  an  action  of  assumpsit 
on  a  policy  of  insurance  against  fire.  The  defence  set  up 
was,  that  the  plaintiff  had  wilfully  set  fire  to  the  jH^mises. 
Positive  testimony  was  adduced,  and  inconsistencies  were 
pointed  out  in  the  plaintiffs  evidence,  tending  to  substan- 
tiate this  charge.  The  learned  judge  directed  the  jury, 
that  before  they  gave  a  verdict  against  the  plaintiff,  it  was 
their  duty  to  be  satisfied,  that  the  crime  of  wiUfully  setting  fiira 
to  the  premises  was  as  clearly  brought  home  to  him,  in  this 
action,  as  would  warrant  their  finding  him  guilty  of  the 
capital  offence,  if  he  had  been  tried  before  them  on  a  cri- 
minal charge.  The  jury  found  a  verdict  for  the  plaintiff. 
But  on  affidavits  being  produced  from  a  respectable  ware- 
house-man, and  from  Joseph  Hunt,  (who,  together  with 
John  Thurtell  was  a  prisoner  in  Hertford  jail  on  a  charge 
of  murder,)  showing  that  the  plaintiff's  demand  had  been 
supported  by  a  tissue  of  unparalleled  and  audacious  frauds 
the  circumstances  attending  which,  although  he  vehe- 
mently suspected  them,  the  defendant  had  no  means  of 
unravelling  till  after  the  trial ;  so  that  with  regard  to  the 
plaintiff^s  case,  he  was  in  effect  taken  by  surprise.  And 
the  court,  on  this  ground,  granted  a  rule  nisi  for  a  new 
trial. 

So,  where  upon  the  plaintiff's  evidence,  the  judge  inti- 
mates a  strong  opinion  in  &vour  of  the  defendant,  upon  a 
point  decisive  of  the  cause,  and  in  consequence  of  such 
intimation,  the  defendant's  counsel  omits  to  call  evidence 
in  support  of  a  different  point,  intended  to  be  raised  by  way 
of  defence,  the  court  will  direct  a  new  trial.    Thus  in 


(1)  1  Bis^uuD,  339. 
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Le  Fleming  v.  Simpswi.{\)  Trover  for  oak  trees.  Plea 
not  guilty.  It  appeared  the  defendants  had  carried  away 
the  trees  with  the  intention  to  use  them  in  a  barn.  The 
plaintiff  endeavoured  to  show  a  custom  for  the  lord  to  enter 
and  cut  and  take  timber  for  his  own  use ;  and  the  judge 
suggested,  and  called  the  attention  of  the  jury  to  this  cus- 
tom, as  the  sole  question.  The  plaintiff  elected  to  be  non- 
suited, and  the  jury  at  the  request  of  the  judge  found 
against  the  custom.  A  new  trial  was  moved  for,  chiefly  on 
the  ground  that  the  plaintiff's  counsel  had  been  prevented 
by  the  intimation  of  the  court,  from  going  into  the  questi<m 
as  to  the  plaintiff's  right,  by  the  custom  of  the  manor,  to 
take  timber  for  building  or  repairs.  And  Per  Lord  Ten- 
terden-,  Ch.  J. — ^^  If  the  counsel  for  the  defendant  states  he 
was  instructed  to  prove  the  right  of  the  tenant,  we  take  that 
from  him,  and  grant  a  new  trial."  The  other  judges  con- 
curring, the  rule  was  made  absolute. 

So,  in  Gfreattoood  v.  JSims,{2)  Action  on  a  surety  bond. 
A  verdict  at  the  sittings  was  found  for  plaintiff^  the  cause 
being  undefended  at  the  trial.  The  affidavit  stated,  that 
the  cause  was  a  long  way  off,  and  was  called  on,  and  the 
attorney  not  attending,  it  was  undefended.  That  the  de- 
fendant had  a  good  defence,  and  was  ready  to  pay  the 
money  into  court.  Ellenboraugh,  Ch.  J.  granted  a  new 
trial  on  the  terms  that  the  money  should  be  brought  into 
court ;  that  judgment  should  be  given  of  the  term,  in  case 
plaintiff  again  obtained  a  verdict;  and  that  defendant  should 
forthwith  pay  the  costs  of  the  former  trial,  and  of  this 
application. 

And  in  Ruggles  v.  Hall^{Z)  where  a  material  witness 
had  been  regularly  subpoened  by  the  defendant  and  attend- 
ed at  the  circuit,  and  shortly  before  the  cause  was  called 


(1)  1  Man.  &  Ryl.  269.  (2)  2  Chitty's  Rep.  269. 

(3)  14  Johns.  Rep.  112. 
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from  that  bank,  make  620  dollars,  the  whole  of  his  credit 
in  the  bank.  We  wish  to  know  from  whence  these  600 
dollars  came,  and  the  defendant  will  have  an  opportunity 
of  showing  this  on  another  trial.  On  the  whole  we  are 
of  opinion  that  the  case  requires  further  explanation,  and 
therefore  that  there  should  be  a  new  trial." 

3.  But  to  entitle  the  party  to  relief  there  must  be  merits, 
and  the  surprise  must  be  such  as  care  and  prudence  could 
not  provide  against.  The  slightest  negligence  will  defeat 
the  application,  or  occasion  the  imposition  of  rigorous 
terms. 

In  Fourdrinier  v.  Bradbury, {\)  It  appeared  upon  the 
affidavits  that  the  cause  had  been  entered,  as  a  cause  ready 
for  trial,  for  several  days,  in  the  lists  put  up  on  the  outside 
of  the  court.  On  the  day  of  the  trial,  the  special  jury 
causes  having  been  disposed  of,  this  was  taken,  out  of  its 
course,  as  an  undefended  cause.  The  defendant's  attor- 
ney swore,  that  thirty  causes  then  stood  before  it  in  the 
paper,  and  that  he  always  meant  to  defend  the  cause,  that 
he  had  delivered  a  brief  to  counsel ;  and  that  on  the  morn- 
ing in  question,  he  was  present  at  tlie  sitting  of  the  court, 
and  finding  several  special  jury  causes  appointed,  and  so 
many  common  jury  causes,  which,  in  their  regular  order, 
must  have  been  tried  before  this,  he  went  away,  and  re- 
turned again  at  two  o'clock,  when  he  foimd  that  this  cause 
had  been  tried.  And  per  Abbott^  Ch.  J.  "  The  circum- 
stance of  the  cause  being  in  the  list  of  the  day,  is  sufficient 
notice  that  it  may  be  tried  in  the  course  of  the  day,  at  any 
time,  or  in  any  order,  that  circumstances  might  render 
most  convenient. — ^As  it  is  not  sworn  at  what  time  the 
brief  was  delivered  to  counsel,  and  as  the  defendant  was 
bound  to  be  ready  at  any  time  in  the  day,  on  which  the 


(1)  3  Bam.  db  Aid.  328. 
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cause  might  have  been  called  on,  a  new  trial  can  only  be 
granted,  upon  the  terms  of  paying  the  costs  of  the  former 
trial.'' 

In  Blackhurst  v.  Bulm€r,{\)  The  case  stood  No.  90,  in 
the  printed  list  at  the  sittings  in  term.  The  defendant's 
counsel  objected  to  its  being  tried  out  of  its  turn,  and  de- 
clined to  appear  for  the  defendant.  The  written  list  of 
causes,  aflGLced  in  the  usual  way  on  the  outside  of  the 
court,  did  not  extend  beyond  No.  26  of  the  printed  list. 
The  cause,  however,  was  tried  by  Best^  J.,  on  the  ground 
stated  to  him,  that  there  was  no  substantial  defence  to  the 
action,  and  tliat  there  were  witnesses  for  the  plaintiff 
remaining  in  town  on  purpose,  whose  residence  was  in 
Lancashire.  No  affidavit  of  merits  was  now  produced  in 
support  of  the  application.  Abbott^  Ch.  J.  ^'  There  is  no 
injustice  in  the  particular  case,  inasmuch  as  the  defendant 
does  not  venture  now  to  swear  to  merits.  Nor  is  there  in 
the  present  instance  any  inconvenience,  either  to  the  coun* 
sel  or  the  attorney  for  the  defendant,  for  both  were  in  tasA 
present  at  the  time  of  the  trial ;  but  the  counsel,  as  a  matter 
of  policy,  did  not  choose  to  appear.  With  respect  to  the 
general  rule,  it  may  be  doubted,  whether  the  modem  prac- 
tice of  putting  up  written  lists,  has  not  done  more  harm 
than  good ;  but  at  all  events  it  cannot  be  permitted,  that  a 
defendant  in  any  case  shall  prevent  a  judge  from.trjring  a 
cause,  in  the  printed  paper,  that  he  may  think  proper,  merely 
for  the  purpose  of  delay,  or  at  least  without  showing  some 
substantial  ground,  either  of  justice  or  convenience."  And 
rule  refused. 

So,  in  Atterbury  v.  Fairmanner.{2)  Assumpsit  on 
warranty  of  a  horse.  Plea,  general  issue,  and  verdict  for 
plaintiff.  Motion  for  new  trial,  on  the  ground  that  the  de- 
fendant had  been  taken  by  surprise,  as  to  the  species  of 


(1)  1  Dow.  &  Ryl.  553.  (2)  8  Moore,  32. 
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unsoundness  of  the  horse  set  up  by  the  plaintiff,  and  oa 
affidavit  of  a  veterinary  surgeon,  that  there  was  no  such  dis- 
ease known.  But  Per  Curiam.  "  The  plaintiff  made  out 
a  prima  f(icie  case,  that  the  horse  was  not  sound,  and  the 
defendant  should  have  been  prepared  to  meet  or  rebut  it  at 
the  trial.  The  veterinary  surgeon,  who  has  since  made  the 
affidavit,  might  have  been  then  examined,  or  the  horse 
might  have  been  previously  shown  to  him.  At  all  events, 
it  was  peculiarly  a  question  for  the  jury ;  and  if  the  defend- 
ant had  wished  to  ascertain  the  nature  of  the  unsound- 
ness, he  should  have  taken  out  a  summons  for  that  pur- 
pose." 

In  Bell  V.  Tkompsofijil)  the  attorney-general  moved  to 
set  aside  a  verdict  given  for  the  plaintiff,  and  to  be  let  into  a 
new  trial  on  terms.  He  stated  that  a  witness,  on  the  part 
of  the  plaintiff,  had  proved  a  fact  to  the  great  surprise  of 
the  defendant,  and  that  he  had  omitted  to  cross-examine 
him,  or  observe  on  his  evidence ;  and  on  this  he  grounded 
his  present  motion.  Lord  Ellenbarough,  Ch.  J. — "We 
cannot  on  that  ground  grant  a  new  trial.  'Hie  witness 
was  not  impeached  at  all,  and  no  evidence  was  called  to 
contradict  him,  nor  were  there  any  questions  asked  of 
him." 

A  similar  rule  of  practise  exists  in  New- York.  Jackson 
▼.  Roe.{2)  Motion  to  set  aside  a  nonsuit,  and  for  a  new 
trial,  on  the  ground  that  at  the  trial  the  defendant  denied 
the  title  set  up  by  the  plaintiff,  who  was  not  prepared  to 
meet  it,  and  that  he  was  surprised  by  the  defence.  Per 
Curiam. — "  It  is  a  well  settled  rule,  that  a  new  trial  wilj 
^  not  be  granted,  because  the  party  came  to  trial  unpreparedi 
and  this  rule  applies  with  at  least  as  much  force  to  the 
plaintiff  as  to  the  defendant.    In  Cooke  v.  Berry y{3)  the 


(1)  2  Chitty's  Repi  194.  (2)  9  Johns.  Rep.  77. 

(3)  1  Wils.  98. 
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]daintiff  did  not  come  prepared  to  meet  the  defendant's 
plea,  because  he  took  it  to  be  a  sham  plea,  as  he  had  aletter 
under  the  defendant's  hand,  acknowledging  the  debt,  but 
that  letter  he  was  not  prepared  to  prove,  and  the  d^end- 
ant  had  a  verdict ;  and  on  motion  for  a  new  trial,  it  was 
denied.  That  was  a  much  harder  case  than  this,  for  there 
.  .the  plaintiff  lost  his  debt  for  ever  ;  but  here  he  was  only 
nonsuited,  and  whether  he  was  nonsuited  or  had  a  verdict 
against  him,  he  is  equally  at  liberty  to  bring  a  new  suit, 
and  is  only  punished  in  costs,  for  his  neglect  or  careless- 
ness. The  general  rule  is  too  well  established  to  be 
questioned,  and  too  useful  to  admit  of  innovation."(l) 

In  Vermont,  it  has  been  ruled  that  the  party  must  ex- 
pressly show  he  has  sustained  injury,  and  set  forth  the 
evidence  in  detail,  which  he  would  have  had  but  for  the 
surprise,  otherwise  the  motion  would  be  denied.  As  in 
Blake  v.  £finre,(2)  in  ejectment.  Plea  not  guilty,  and 
verdict  for  the  plaintiff.  Motion  for  a  new  trial,  on  the 
ground  of  surprise,  and  upon  exceptions  taken  at  the  trial. 
Upon  the  point  of  surprise,  the  court  remark — '^  The  court 
have  already  suggested  that  this  question  is  addressed  to 
their  sound  discretion,  for  the  purpose  of  doing  justice 
between  the  parties.  Now,  the  defendant  ought  not  only 
to  show  a  surprise,  but  to  show  that  he  is  injured  by  it ;  to 
Aow  that,  upon  a  new  hearing,  he  can  make  out  such  a 
title  as  would  probably  be,  not  only  a  legal,  but  equi- 
taUe  defence  to  the  action.  If  he  would  claim  any  thing 
on  account  of  title,  he  should  show  to  the  court  what  that 
title  is.  That,  when  adduced,  may  appear  but  another 
link  in  the  same  chain  of  title  under  the  plaintiff— or  it  may 
appear  so  wholly  defective  as  to  amount  to  no  title  what- 
ever." 


(1)  Et  Tide  2  Caines,  129,  and  8  Cowen,  273. 

(2)  1  Aikensi  306. 
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So,  in  South  Carolina,  it  has  been  ruled,  a  new  trial 
will  not  be  granted  where  the  surprise  originates  out  of  the 
&ce  of  a  paper,  on  which  alone  the  right  of  the  plaintiff  to 
recover  depended.  CockriU  v.  CcUhoun.(l)  Action  in 
partition.  The  principal  question  turned  upon  the  &ct^ 
whether  the  widow  of  the  testator,  through  whose  will  the 
plaintiff  claimed,  was  since  married  to  one  MHIIonnelL 
The  weight  of  evidence  was  with  the  defendant,  and  the 
jury  found  accordingly.  The  plaintiff  moved  to  set  aside 
the  verdict,  on  the  ground  of  surprise,  as  to  the  defendant's 
testimony  to  that  point.  But,  by  the  Court. — ^'  There  may 
be  cases  where  the  court  would  grant  new  trials  on  the 
ground  of  surprise  alone ;  but  it  must  arise  out  cf  fiu^ts, 
which  are  in  their  nature  calculated  to  produce  that 
eifEact,  and  against  which  a  party  could  not  be  reasonably 
expected  to  be  prepared.  But  that  can  never  be  the  case 
where  it  arises  out  of  the  &ce  of  a  paper,  on  which  alone 
the  right  of  the  party  to  recover  depends.  To  grant  a  new 
trial  on  such  grounds,  would  be  to  do  so  ai|t  the  will  of  the 
party,  until  they  were  weary  of  Utigation.  The  motion 
must  therefore  be  dismissed." 

But  notwithstanding  the  disinclination  pf  the  couits  to 
relieve  against  surprise  occasioned  by  negligence,  yet 
where  justice  demands,  it  will  be  done ;  and,  if  the  negH- 
gence  be  really  attributable  to  the  attorney,  he  will  be 
directed  to  pay  the  costs.    Thus, 

In  Martyn  v.  Podg'er.{2)  Trespass  for  carrying  away 
goods.  Plea  not  guilty.  The  plaintiff  claimed  the  goods 
by  a  bill  of  sale  from  his  son.  The  defendants  justified  as 
baihffii,  on  a  writ  of  fieri  ftwiaSj  on  a  judgment  against  tfie 
son  William  Martyn,  by  one  Pullin.  Owing  to  inadver- 
tence, the  defendants  had  not  the  judgment  to  produce  at 
the  trial,  and  there  was  therefore  a  verdict  for  the  plaintiff. 


(1)  1  Nott  ft  M'Coid,  88&  (8)  5  Bur.  9631. 
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But  for  this  there  had  been  a  verdict  for  the  defendants,  it 
being  a  case  of  gross  fraud.  Upon  a  motion  for  a  now 
trial,  Lord  Mansfield  observed :  "  The  bailiflb  are  only 
nominal ;  the  plaintiff  in  the  original  action,  Hugh  Pullin, 
is  to  be  considered  as  the  creditor  of  William  Martyn,  the 
son  of  the  {Hresent  plaintiff.  The  copy  of  the  judgment 
ought  to  have  been  produced.  But  tiie  verdict  arises  from 
a  dip  and  inadvertence ;  it  is  against  law  and  justice.  The 
plaintiff  has  no  mcirits.  The  biU  of  sale  was  fraudulent ; 
the  B&a  remained  in  possession.  The  recovery  is  mani* 
festly  contrary  to  reason  and  justice."  Therefore  his 
lordship  and  the  court  were  unanimous,  that  there  should 
be  a  new  trial.(l) 

As  illustrative  of  the  other  branch  of  the  rule,  De  Rmi^ 
figny  V.  P6afe,(2)  on  a  motion  for  a  new  trial,  may  suffice. 

This  cause  had  stood  first  in  the  cause  paper  for  trial 
at  a  sittings  in  term.  When  the  cause  was  called  on, 
the  defendant's  attorney  had  delivered  no  brief  to  his 
counsel,  although  he  had  had  a  consultation  with  him  the 
preceding  night ;  and  the  cause  being  thus  undefended,  a 
verdict  passed  for  the  plaintiffs  Soon  after  the  verdict  had 
been  recorded,  the  defendant's  attorney  came  into  court 
with  the  brief,  to  instruct  his  counsel  to  defend  his  cause. 
The  Court  held  that  it  would  be  only  encouraging  the 
negligence  of  attorneys,  to  grant  such  an  indulgence  in 
the  ordinary  way,  at  the  client's  expense ;  attorneys  ought 
to  know  that  they  are  amenable  to  their  clients  for  the  con- 
sequences of  such  neglect ;  neither  would  it  be  putting  the 
idaintiff  in  Ae  same  situation,  if  they  were  to  grant  the 
role  on  the  payment  of  costs  between  party  and  party ; 
ftiey  therefore  granted  a  rule  nm,  which,  on  a  subsequent 
day,  was  made  absolute  for  a  new  trial,  upon  payment  by 


(1)  Et  ride  4  Monroe,  4,  and  5  Ibid.  440.       (2)  3  Taunt.  484. 
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the  defendaat's  attorney,  out  of  his  own  pocket,  of  all  cools, 
as  between  attorney  and  client. 

4.  When,  in  the  progress  of  the  trial,  the  cause  suffen 
injustice,  from  the  honest  mistake  of  the  party  or  his  coun- 
sel, relief  will  be  extended  by  granting  a  new  trial. 

Thus,  where  the  counsel  were  misled  by  an  intimation  of 
the  court,  as  in  Z^e  Fleming  v.  Simps<mj{l)  already  cited. 
The  judge  intimated  a  strong  opinion,  and  the  counsel 
having  therefore  omitted  to  call  evidence,  the  court,  for 
that  reason,  directed  a  new  trial. 

So,  in  Durham  v.  Baxter.{2)  Action  in  assumpsit 
The  plaintiff  had  submitted  his  proof,  and  the  defendanf  9 
counsel  was  proceeding  to  examine  witnesses,  but  was 
stopped  by  the  court,  who  stated  to  the  jury  that  the  evi- 
dence exhibited  by  the  plaintiffs  was  insufficient  for  them 
to  recover  upon ;  that  all  which  appeared  was,  that  the 
plaintiJBSs  had  purchased  the  bill,  trusting  to  the  signature 
of  the  drawer  and  endorser ;  that,  as  they  had  not  required 
the  endorsement  of  Baxter,  he  was  not  liable,  if  it  should 
be  returned,  unless  he  had,  at  the  time  of  its  transfer  to  the 
plaintiffs,  by  an  affirmation  that  it  was  a  good  bill,  induced 
them  to  take  it.  The  jury  nevertheless  returned  a  verdid 
for  the  plaintiff  for  600  dollars.  A  motion  was  made  by 
the  defendant's  counsel  for  a  new  trial, — and  upon  the 
aforegoing  report  being  read,  the  court  said  they  were  all 
satisfied,  without  considering  the  legality  of  the  judge's  di- 
rection, that  the  cause  must  again  be  sent  to  another  jury. 
The  defendant,  without  any  fisLult  on  his  part,  had  not  been 
heard,  and  although  a  review  was  open  in  this  case,  they 
did  not  require  him  to  waive  it,  as  in  fact  he  had  had  no 
trial. 

But  it  would  appear  the  intimation  of  the  court  must  be 


(1)  1  Mao.  &  R7I.  969.  (2)  4  Uub.  Rep^  m 
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something  more  thaiT  a  mere  suggestion.  If  the  jadge 
manifestly  intends  that  the  counsel  -should,  notwithstand- 
ing *the  intimation,  exercise  his  own  discretion,  and  take 
the  risk,  and  he  elects  to  acquiesce  in  it,  a  new  trial  wiU 
not  be  granted. 

In  Beekman  v.  Benms.{V)  After  the  plaintiff  rested 
his  cause  at  the  circuit,  on  the  trial  of  a  question  of  fiict, 
the  defendant's  counsel  called  a  witness  on  his  part,  who 
was  sworn ;  but  the  judge  intimated  an  opinion  in  favour 
of  the  defendant  on  the  question,  and  the  counisel  forebore 
to  examine  the  witness,  or  introduce  any  further  testinfony^ 
and  this  thou^  the  defendant  urged  him  to  go  on  with  his 
proof.  The  jury  found  for  the  plaintiff.  The  defendant 
moved  for  a  new  trial,  among  other  causes,  for  this,  that 
he  had  not  a  full  and  feir  trial,  owing  to  its  interruption 
by  an  intimation  from  the  judge.  Upon  this  point  the 
Court  say,  "  After  the  plaintiff  rested  his  cause,  the  de- 
fendant called  a  witness  who  was  sworn ;  but  before  he 
gave  any  evidence,  the  judge  intimated  to  the  counsel  for 
the  defendant,  that  it  was  hardly  necessary  in  the  then 
state  of  the  cause,  for  the  defendant  to  give  any  evidence ; 
and  no  evidence  was  offered  on  the  part  of  the  defendant. 
The  judge  did  not  exclude  any  testimony.  He  gave  the 
counsel  to  imderstand  that  his  impressions  were  fevour- 
able  to  the  defendant,  not  that  the  cause  was  directly  in 
their  favour.  They  offered  no  ferther  evidence,  reposing 
on  that  already  given;  and,  undoubtedly, satiisfied  that, 
with  the  Intimation  from  the  court,  they  might  safely  sub- 
mit their  cause.  They  did  submit  the  cause  under  these 
circumstances,  and  thereby  assented  to  incur  the  risk,  if 
any,  of  not  adducing  further  evidence." 

So,  in  Jackson  v.  Codf/,{2)  in  ejectment.  After  the  tes- 
timony on  both  sides  had  closed,  and  when  the  counsel  for 


(1)  7  Cowen,  S».  (2)  9  Cowen,  140. 
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the  defendant  rose  to  address  the  jurjr,  his  honour  the  judge 
remarked,  that  he  considered  the  case  as  depending  on  ques- 
tions of  law  and  not  of  fact,  and  that  he  should  so  charge 
the  jury ;  and  that  he  should  also  charge  them  that,  upon 
the  whole  matter,  the  plaintiff  was  entitled  to  recover  five* 
ninths  of  the  premises  in  question ;  upon  which  the  de- 
fendant's counsel  omitted  to  sum  up  the  cause,  and  his 
honour  directed  the  jury  to  find  a  verdict  for  the  plalntijfl^ 
which  they  accordingly  did.  On  motion  for  a  new  triali 
this  ground,  among  oUiers,  was  taken,  that  the  coun* 
sel  were  not  permitted  by  the  judge  to  address  the  jury. 
Upon  which  the  court  observe :  "  The  counsel  were  not 
precluded  firom  going  to  the  jury.  The  case  states  that 
the  counsel  for  the  defendant  rose  to  address  the  jury,  when 
the  judge  stated  his  views  of  the  case,  and  remarked,  in 
conclusion,  that  he  should  charge  the  jury  that  the  plain^ 
tiff  was  entitled  to  recover  five-ninths  of  the  premises  in 
question ;  upon  which  the  defendant's  counsel  omitted  to 
sum  up  the  cause.  This  was  a  voluntary,  not  a  compul« 
sory,  relinquishment  of  his  right  to  address  the  jury.  The 
motion  for  a  new  trial  must  be  denied." 

And  should  the  mistake  arise  from  any  other  cause, 
and  be  such  as  may  happen  to  parties  or  their  counsel  ex- 
ercising ordinary  care  and  prudence,  the  court  will  relieve 
them,  by  setting  aside  the  verdict,  where  injustice  would 
otherwise  be  done. 

In  Smith  v.  Cuff.{\)  New  trial  granted  on  payment 
of  costs,  where  plaintiff  was  nonsuited  on  the  ground  that 
there  was  no  special  memorandum,  and  the  writ  was  not 
in  court  to  prove  the  commencement  of  the  action,  and  the 
cause  of  action  accrued  after  first  day  of  term. 

In  UAguilar  v.  To6in.(2)  Tahous  actions  on  poli- 
oies  of  insurance  and  verdicts  for  the  plaintiff.    A  rule  to 


(1)  2  ChitxfB  Rep.  271.  (2)  2  Manhall,  fMi 


Chap.  VI.]     ABSENCE,  SURPRISE,  MISTAKE.  183 

show  cause  why  the  verdicts  should  not  be  set  aside  Vas 
obtained,  on  an  affidavit,  which  stated,  that  the  clerk  of  the 
admiralty-  had  omitted  by  mistake  to  bring  with  him  the 
necessary  documents,  and  also  stating  a  letter,  from  the 
secretary  to  the  admiralty,  informing  the  defendant  that 
those  documents  should  be  produced  on  a  second  trial  of 
the  cause.  Lord  Chief  Justice  Oibbs — "  We  will  con- 
fine the  defmidant  to  the  point  which  he  has  raised  ;  but 
in  such  a  case  as  this  we  cannot  refuse  to  permit  his  going 
into  this  defence.  The  money  should  however  be  brought 
into  court,  because  this  is  a  defence  which  does  not  go  to 
the  merits.  But  only  in  the  present  action ;  for  though 
there  are  circumstances  under  which  we  should  direct  the 
money  to  be  paicl  into  court  in  all  the  actions,  yet  where 
a  defendant  has  been  deprived,  by  mistake,  of  a  part  of  the 
evidence,  1  think  that  is  a  condition  which  should  not  be 
imposed." 

And  in  WecikY.  CaUaway^{l)  in  ejectment.  On  the 
trial,  the  lessors  of  the  plaintiff  £uled  in  proving  their  case; 
because  when  they  had  shown  that  he  was  married  to  a 
woman  of  the  name  of  Joanna  Forrest,  the  defendants 
proved  that  Joanna  Forrest  had  been  married  to  another 
person.  They  afterwards  discovered,  by  the  register,  which 
they  had  not  been  able  to  find  before  the  trial,  that  the 
grandfiither  had  been  married  to  Ann  Forrest,  and  upon 
tfiat  they  moved  for,  and  obtained  a  rule,  to  show  cause 
why  there  should  not  be  a  new  trial,  on  an  affidavit  stating 
the  above  &cts«  The  court  saying  that  this  was  a  case  m 
whicfa  the  making  absolute  the  rule  whichhadbeen  granted 
for  a  new  trial,  could  not  operate  to  the  injury  of  the  de- 
fendants, and  might  assist  the  justice  of  the  case,  under  the 
drcomstances,  made  the  rule  absolute. 

In  a  case  in   Vermont^  Starkweather  v.    Loomis.{2) 


(1)  7  Price,  677.  (2)  3  Veraiont  Rep.  573. 
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A  new  trial  was  granted  as  for.  surprise,  where  evi- 
dence  was  excluded,  which  was  offered  in  reUance  upon 
a  reported  case.  The  action  wals  debt  on  a  justice's  judg- 
ment of  a  neighbouring  state,  and  the  defendant  pleaded 
nil  debet  J  relying  upon  the  caseof  XtTig' v.  Van  €f%lderj{l) 
that  it  was  to  be  treated  as  a  foreign  judgment.  On  the 
trial,  however,  it  was  held  otherwise ;  and  he  was  pre* 
vented  from  going  into  evidence  of  the  merits  of  the  origi- 
nal judgment,  which  he  had  had  no  opportunity  of  inquir- 
ing into  in  the  other  state.  The  court  held  that  he  was  sur- 
prised by  the  case  reported,  and  no  laches  being  imputable 
to  him,  granted  a  new  trial  on  pajnnent  of  costs. 

So,  in  Daniel  v.  Rose.{2)  Where  on  the  argument  of  a 
case,  in  the  constitutional  court  of  South  Carolina;  it  was 
discovered  that  a  conveyance  was  made  by  A.  and  his 
daughter  B.,  who  in  the  argument  below,  had  been  con- 
sidered as  the  wife  of  A.,  a  new  trial  was  granted.  The 
court,  putting  their  decision  on  this  ground,  observe,  ''the 
object  of  granting  new  trials  is,  that  justice  may  be  done 
between  the  parties ;  and  when  the  court  clearly  sees,  that 
a  case  has  not  been  fairly  tried  upon  the  merits,  and  that 
without  &ult  of  the  party,  justice  and  reason  require  that 
a  new  trial  should  be  granted.  Now  the  discovery  made 
for  the  first  time  on  the  argument  of  this  case— 4hat 
Bosanna  is  called  the  daughter  in  the  deed  to  Alexander 
Rose,  and  not  the  wife  of  Henry  Brown — raises  the  strong- 
est presumption  that  there  was  some  mistake  in  the  parol 
evidence  adduced  on  the  trial  below.  And  it  is  extriu>rdi- 
nary,  (but  most  certainly  true,)  that  this  &ct  had  escaped 
the  observation  of  the  court,  and  the  counsel  on  bothsidesii 
on  two  trials  in  the  circuit  court,  and  a  previous  argument 
in  this  court ;  for  until  now  she  has  been  uniformly  re- 


(1)  Chipman,  59.  (2)  1  Notl  &  M'Cord,  33. 
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garded  as  the  wife,  and  not  the  daughter  of  Henry  Brown, 
which,  in  my  mind  is  a  fact  of  the  first  importance  in  the 
case." 

So,  in  North  Carolina^  in  Palmer  v.  Popehtmi^iX) 
where  an  objection  was  taken  on  the  trial  to  a  bill  of  sale, 
because  registered  in  the  wrong  county,  and  on  a  former 
trial  between  the  same  parties,  the  bill  of  sale  had  been 
read  without  objection,  the  court  set  aside  a  nonsuit  found- 
ed on  the  objection,  upon  payment  of  costs,  on  the  ground 
of  surprise,  and  to  promote  the  justice  of  the  case. 

Upon  the  same  principle  also,  in  Kentucky,  in  Boyce  y. 
Yod€r,{2)  a  new  trial  was  granted  on  the  ground  of  sur- 
prise, produced  by  the  rejection  of  a  deed  which  the  party 
believed,  and  had  a  reasonable  ground  to  believe,  from  the 
circumstances,  was  admissible. 

So,  where  counsel  suffered  a  verdict  to  pass  against  his 
client,  without  a  trial,  clearly  by  mistake,  and  to  his  pre- 
judice, the  supreme  court  of  New^  Hampshire,  in  Riley  v. 
Emersan,(3)  granted  a  new  trial.  And  in  Winn  v. 
Y(mng,{4:)  in  Kentucky,  the  same  principle  has  been 
adopted.  And  it  has  been  held  that  where  a  verdict  is  not  the 
result  of  a  compromise  of  doubtful  rights,  but  of' the  error 
of  the  court,  or  the  mistake  of  the  counsel  transcending  his 
powers,  a  new  trial  will  be  granted. 

But  the  court  will  not  allow  motions  grounded  on  mistake 
to  prevail  against  the  justice  of  the  case,  nor  unless  the  mis- 
take be  wholly  free  from  blame.  This  rule  presents  the  true 
grounds,  blameless  mistake,  a:nd  injury  to  the  party ;  and 
if  the  latter  in  seeking  relief  do  not  satisfy  the  court  iri 
both  respects,  the  motion  will  be  denied. 

A  motion  for  a  new  trial  on  the  ground  of  mistake  was 
therefore  refused  in  Wits  v.  Polehampt(m,{5)  being  con- 


(1)  1  Hawks,  307.  (2)  2  J.  J.  Marsh.  515. 

(3)  5  New-Hampshire  Rep.  531.      (4)  1  J.  J.  Marsh.  52. 
(5)  2  Salk.  647. 
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tnyy  to  justice.  It  was  moved  for  a  new  trial,  because  the 
defendant  having  pleaded  a  composition,  had  forgot  to 
carry  down  witnesses  to  prove  the  subscribers'  hands ;  and 
the  motion  was  denied  because  the  debt  was  honest.  And 
Holty  Ch.  J.,  remembered  where  debt  on  a  bond  was 
brought  against  an  heir,  who  pleaded  riena  per  discent^ 
but  the  verdict  went  against  him  by  omitting  to  bring  the 
settkment  to  the  trial ;  and  the  court  being  moved,  refused 
to  grant  a  new  trial,  because  it  was  an  honest  debt. 

So,  where  a  defendant  by  the  mistake  of  his  attorneyi 
pleads  a  plea  which  does  not  cover  his  defence,  and  on 
trial  a  verdict  is  therefore  against  him^  the  supreme  court 
will  not  for  that  reason  grant  a  new  trial.  McNeish  v. 
Stewart.{l)  It  was  an  action  on  covenant  of  seisin.  Plea 
nan  est  factum,  and  verdict  for  plaintiff.  Motion  to  set 
the  verdict  aside  on  an  affidavit,  stating  that  the  plea  was 
put  in  under  a  mistaken  supposition  by  the  attorney  for  the 
defendant,  that  the  plaintiff  must  prove  a  breach,  and  the 
defendant  might  show,  in  his  defence,  any  matter  which 
would  go  to  defeat  or  diminish  the  amount  of  the  plaintiff^ 
recovery,  and  that  the  plaintiff  did  not  pretend  a  failure  of 
title  as  to  all  the  land  conveyed.  But,  Per  Curicmk-r^ 
"  We  cannot  receive  this  excu;^  as  a  ground  for  the  relief 
sought.  Though  it  appears  to  be  founded  in  good  feitb, 
yet  a  contrary  practice  would  lead  to  endless  exci|3es 
founded  in  mi^re  pretence.  After  the  defendant  has  gone^ 
to  trial  upon  pleadings  which  do  not  cover  his  defencei 
and  has  a  verdict  against  him,  it  is  too  late  for  him  to  mov# 
for  an  amendment  He  must  go  down  to  trial  prepare 
ed."(2) 

So,  in  Oorgerat  v.  McCarty^i^)  hdd  that  the  mistake 
of  the  party  or  his  counsel,  is  no  ground  for  a  new  trial. 
What  the  court  meant  by  mistake,  is  explained  in  their 


(1)  7  Coweo,  474.  (2)  £t  vide  7  Cowen,  369. 

(8)  1  Yeates,  253. 
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ojMnion,  and  is  reconcilable  with  the  cases  cited  in  sup- 
port of  the  preceding  rule.  "  The  plaintiff  was  nonsuited 
ftr  want  of  testimony,  the  ordinary  case,  not  so  mudi  of 
mistake,  as  the  absolute  want  of  evidence."  And  upon  this 
fliey  say,  ^  We  know  of  no  case  in  the  books,  where  a  noor 
suit,  entered  for  want  of  testimony  on  the  part  of  the  plain- 
tiff at  the  trial,  has  been  taken  off ;  nor  do  we  apprehend 
the  mistake  of  the  party  or  his  counsel  to  be  a  ground  for 
a  new  trial." 

6.  But  the  court  will  not  relieve  the  party  from  Ae  coo- 
sequences  of  mere  ignorance,  inadvertence  or  neglect,  by 
granting  a  new  trial. 

Thus,  if  the  party  or  his  counsel  omit  to  put  forward  a 
claim  at  the  trial.  So  ruled  in  M^Dermott  v.  The  United 
States  Insurance  Gmtpany,{\)  Action  upon  a  policy,  and 
verdict  for  the  defendants,  with  points  reserved,  one  of 
which  was,  as  to  whether  an  award  which  had  been  made 
between  the  parties  was  final.  The  parties  had  offered 
evidence  on  the  present  claim,  and  the  arbitrators  had 
indorsed  upon  their  submission,  that "  having  examined  all 
the  evidence  offered  by  the  parties,  they  are  of  opinion  that 
proof  has  not  been  produced  sufficient  to  establish  a  claim 
against  the  United  States  Insurance  Company,  for  loss  on 
the  policies,  Nos.  2268  and  2269,  dated  6th  December, 
1809,  per  schooner  EmUy^  Captain  De  Weeve.^  Held, 
that  an  award  in  a  suit  on  a  policy  of  insurance,  that  proof 
had  not  been  produced  sufficient  to  establish  a  claim  against 
the  defendant,  is  as  much  as  saying  that  the  plaintiff  had  no 
cause  of  action,  and  is  final  and  conclusive,  and  the  court 
wiU  not  grant  a  new  trial  on  the  ground  of  a  claim  which 
the  party  might  have  brought  forward  at  the  trial,  and  did 
not(2) 


(1)3  Seig.  &  Rawl.  e04.  (2)  Et  vide  6  Monroe,  147. 
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So,  if  the  party  neglect  to  apply  in  time  to  a  court  of  law 
fi>r  a  new  trial,  it  will  be  refused  in  equity.  In  Bateman 
y.  Willoe.{l)  The  defendant  had  a  verdict.  Bateman 
conceiying  that  he  had  good  grounds  to  impeach  this  ver- 
dict, directed  a  motion  to  be  made,  and  filed  an  aifidavit 
for  the  purpose,  but  by  some  mistake,  notice  of  the  motion 
was  not  given  until  after  the  period,  within  which,  by  the 
rules  of  the  court  of  exchequer,  it  was  competent  to  him  to 
give  it,  and  the  court  therefore,  on  that  ground,  and  without 
going  into  the  merits  of  the  application,  refused  to  disturb 
the  verdict.  Thereupon  the  present  bill  was  filed,  stating 
that  there  were  unreasonable  charges  in  the  plaintiffs  bills. 
The  bill  prayed  an  account  and  injunction.  The  chan- 
cellor, RedesdcUe,  dismissed'  the  bill,  remarking,  among 
other  things  :  ''  Whether  Willoe  had  a  right  to  the  charges 
or  not,  was  a  matter  capable  of  being  laid  before  a  jury, 
and  if  Bateman  had  shown  that  he  ought  to  have  credit  for 
these  sums,  credit  must  have  been  given  him,  if  he  took  the 
proper  means  for  that  purpose.  Then  an  application  is 
made  to  the  exchequer  for  a  new  trial,  which  I  understand 
to  have  been  grounded  on  the  same  matters  that  are  made 
the  groimd  of  the  present  suit,  but  the  notice  was  too  late, 
and  the  court  refused  a  new  trial.  That  court  has  esta- 
blished a  rule  necessary  for  the  purposes  of  justice,  and 
being  so,  it  would  be  contrary  to  those  purposes  if  I  should 
break  through  it.  I  should  render  that  rule  nugatory  and 
defeat  justice,  if  in  every  case  where  the  party  has  neglected 
to  apply  in  due  time  to  the  court  of  law,  he  should  be  at 
liberty  to  come  into  equity  for  a  new  trial." 
f  In  cases  of  surprise,  the  situation  of  the  plaintiff  differs 
•  from  that  of  the  defendant.  When  he  is  surprised  by  the  pro- 
1  duction  of  unexpected  evidence  at  thetrial,he  maysubmittoa 
nonsuit^and  if  he  neglects  it,  he  will  not  be  reUeved,  unleashe 


(1)  1  Sch.  &  Lef.  201. 
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was  prevented  firom  being  nonsuited  by  fraud  or  accident 
Thus  in  an  issue  out  of  chancery,  upon  a  motion  for  a 
new  trial,  because  the  defendant  had  produced  evidence, 
by  surprise,which  the  plaintiff,  if  prepared,  could  have  an- 
swered, one  main  reason  for  denying  the  motion  was, 
that  the  plaintiff  suffered  a  verdict  to  be  given  when  he 
might  have  been  nonsuited.(l) 

In  Harrison  v.  Harrison,{2)  which  was  an  action  for 
the  balance  of  an  account  for  work  done,  the  jury  believing 
the  defendant's  witnesses,  who  proved  an  acknowledgment 
on  the  part  of  the  plaintiff,  that  he  had  been  paid,  found  for 
the  defendant.  Peake,  sergeant,  obtained  a  rule  to  show 
cause  why  there  should  not  be  a  new  trial  on  the  groimd 
of  surprise,  on  affidavits  stating  that  the  witnesses  on  the 
part  of  the  defendant  at  the  trial,  who  swore  that  the  plain- 
tiff had  acknowledged  having  received  money  from  the  de- 
fendant, had  since  been  heard  to  say,  that  they  had  been  in 
effect  suborned  by  the  defendant,  and  had  sworn  what  was 
not  true.  It  was  also  sworn  that  the  defendant  had  applied 
to  several  persons,  end^vouring  to  induce  them  to  state  at 
the  trial,  that  they  had  been  present  at  conversations 
wherein  the  same  acknowledgments  had  been  made.  There 
were  other  affidavits  in  which  it  was  stated  tkaX  the  defend- 
ant's witnesses  had,  after  the  trial,  acknowledged  that  they 
had  been  suborned,  and  had  perjured  themselves ;  detailing 
minutely  various  conversations  wherein  they  had  done  so. 
Affidavits  were  submitted  on  the  part  of  the  defendant,  de- 
nying these  facts.  Wood,  Baron. — "  It  would  be  a  very 
bad  precedent,  if  we  were  to  make  this  rule  absolute.  The 
consequence  would  be,  that  we  should  have  a  vast  niunber 
of  new  trials  appUed  for,  charging  the  witnesses  of  the  suc- 
ceeding party  with  perjury.    There  are  besides  other  rea- 


(1)  Richards  y.  Syms,  BuUei'sN.  P.  326.         (2)  9  Price,  89. 
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sons  in  this  case  for  dischar^g  the  rule. — The  ground  of 
the  application  was  surprise.  I  have  no  doubt  that  the 
plaintiff  was  surprised  when  the  defendant  proved  his 
acknowledgment,  of  having  received  money  from  him  for 
which  he  had  not  thought  proper  to  account,  and  was  pro- 
ceeding to  recover  by  this  action.  If  that  had  not  been 
true,  he  should  have  requested  to  be  nonsuited^  that  he 
might  have  become  better  prepared  in  another  action  ;  but 
he  chose,  notwithstanding,  to  go  on  and  take  the  chance  of 
/  a  verdict,  by  letting  the  case  go  to  the  jury,  in  the  hope, 
perhaps,  that  they  would  disbelieve  the  defendant's  wit- 
nesses. Now  suppose  we  should  grant  a  new  trial,  the 
plaintiff  might  again  take  the  chance  of  being  believed,  and 
if  not,  he  might  apply  to  the  court  again  on  the  same 
grounds.  It  would  become  a  common  course  on  all  occar 
sions  of  failure,  if  this  were  to  be  tolerated,  f«r  a  plaintiff 
instead  of  choosing  to  be  nonsuited,  as  he  ought  to  have 
done  in  this  case,  for  that  is  the  only  proper  course — to  try 
first  what  the  jury  will  do  for  him,  and  if  he  should  &iljhe 
will  then  apply  to  the  court  out  of  which  the  record  issues 
for  a  new  trial.  It  is  impossible  to  grant  or  listen  to  such 
an  application."(l) 

So,  in  Oswald  v.  Tyler. (2)  Appeal  firom  the  decree  of 
the  court  of  chancery  denying  a  new  trial.  The  grounds 
of  the  application  are  contained  in  the  opinion  of  the 
court,  who  affirmed  the  decision,  two  out  of  three.  By 
the  President. — "Upon  the  facts  in  the  case,  it  does 
not  appear  that  any  fraud  was  practised  by  the  defendants 
by  which  this  negligence  on  the  part  of  the  plaintiffi  was 
produced,  nor  does  it  appear  that  there  was  any  obstacle 
imputable  to  the  defendants,  to  prevent  their  counsel,  after 
the  testimony  was  disclosed /rom  suffering  a  nonsuit.  He 
freely  submitted  the  case  to  the  jury,  and  took  the  chance 


(1)  £t  vide  6  Moore  dt  Payne,  229.  (2)  4  Randolph,  19. 
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of  a  Terdict  in  his  fkvour.  The  application  then  for  relief 
is  solely  on  the  ground  that  great  injustice  has  been  done 
them  in  the  trial  at  law.  It  seems  to  me  very  clear,  that 
if  a  party  neglects  to  avail  himself  of  his  remedies  for  in- 
justice done,  a  court  of  equity  ought  not  to  interfere. 
This  doctrine  is  the  more  reasonable  in  its  appUcation  to 
plaintiffii  at  law  than  to  defendants.  The  former  always 
have  it  in  their  power,  in  a  case  like  the  present,  to 
be  relieved  against  surprise  on  the  trial  if  any,  by  suffering 
a  nonsuit.  They  are  not  compelled,  as  defendants  are,  to 
submit  their  case  to  the  jury." 

And  in  WUlard  v.  Wetherbee.{l)  Held,  that  when  a 
party  is  surprised  at  a  trial  by  the  evidence  upon  a  parti- 
cular point,  it  is  a  good  cause  for  motion  to  delay  the  trial, 
but  where  no  such  motion  is  made,  it  is  not  a  good  groimd 
fcHT  a  subsequent  motion  for  a  new  trial. 

A  still  stronger  reason  exists  in  this  country  for  refusing 
a  new  trial  to  a  plaintiff,  upon  the  ground  of  surprise  or 
mistake,  where  the  practice  has  been  introduced,  of  allow- 
ing a  juror  to  be  withdrawn  and  retaining  the  cause  upon 
the  calendar,  instead  of  nonsuiting  a  plaintiff  for  a  defect 
in  his  proof  (2)  This  rule  has  been  held  to  apply  also  to 
criminal  cases.(3)  And  although  in  England  the  plaintiff 
cannot  be  permitted  to  withdraw  the  record,(4)  yet  he  has 
a  right,  upon  his  cause  being  called  on,  to  request  the 
swearing  of  the  jury  to  be  suspended  until  his  witnesses 
have  been  called  ;  and  if  they  be  absent,  the  counsel  may 
withdraw  the  record,  and  thus  avoid  a  nonsuit,  which,  if 
the  jury  had  been  first  sworn,  he  must  have  submitted 
t0-(6) 


(1)  1  New-Hampshixe  Cases,  118. 

(2)  Gra.  Prac.  252.     Et  ride  The  People  v.  The  New- York 
Common  Pleas^  8  Cowen,  127. 

(3)  United  States  ▼.  Coolidge,  2  Gallison,  364. 

(4)  1  Chit.  Arch.  273. 

(5)  Bbpper  y.  Smithy  1  Moody  db  Malkin,  115. 
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The  same  rule. applies,  where  counsel,  from  motives  of 
prudence,  omit  evidence  which,  upon  reflection  they  think 
if  introduced,  would  have  benefitted  their  cause. 

As  in  Spong  v.  flbg-.(l)  The  plaintiff  had  sued  the  de- 
fendant in  trespass  and  in  slander.  The  latter  case  was 
first  called  and  tried,  and  the  counsel  declined  giving  any 
evidence  that  might  look  like  a  justification,  and  so  swell 
the  damages.  The  jury  found  a  verdict  of  £100  damages. 
The  trespass  came  on,  and  upon  a  full  disclosure  of  the 
circumstances,  there  was  a  verdict  for  the  defendant.  The 
defendant  then  moved  for  a  new  trial  in  the  slander  suit, 
on  the  ground  of  evidence  he  had  thought  proper  to  sup- 
press, and  of  excessive  damages.  But,  Per  De  Gfrey,  Ch. 
J. — "  The  only  grounds  upon  which  this  rule  can  be  sup- 
ported are,  either  first,  because  the  defendant  might  have 
given  evidence  in  mitigation  of  damages,  which  then  it 
appeared  prudent  to  omit.  This  was  never  a  ground  for  a 
new  trial.  Hardly  a  case  happens  where  evidence  of  some 
kind  or  other,  is  not,  in  discretion,  kept  back.  And  it  would 
be  of  fatal  consequence  to  give  the  parties  an  opportunity 
of  introducing  new  evidence  when  they  see  where  the  cause 
presses." 

So,  if  the  leading  counsel  at  nisi  prius,  take  one  line  of 
case  contrary  to  the  opinion  of  his  junior  counsel,  the  court 
will  not  permit  die  junior  counsel  to  obtain  a  new  trial 
upon  the  ground,  that  he  was  prepared  with  evidence  to 
support  another  line  of  case,  which  his  leader  repudiated. 
Thus  held  in  Pickering  v.  D(nDS(m.{2)  Action  for  deceit 
in  the  sale  of  a  ship.  The  judge  was  of  opinion  upon  the 
evidence,  that  the  defendants  were  not  liable  in  law,  and 
directed  a  nonsuit.  Motion  for  a  rule  nisi,  to  set  aside  the 
nonsuit,  and  for  a  new  trial.  The  counsel  on  the  argu- 
ment took  a  different  line  of  case  from  that  adopted  at  the 


(1)  2  W.  Black.  802.  (2)  4  Taunt,  779. 
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trial,  on  which  Gfibbs,  J.  observed :  — "  My  brother  Best^ 
who  led  the  cause,  used  his  discretion  at  the  trial  and  did 
not  go  6a  this  line  of  case.  If  the  counsel  who  leads  the 
cause  takes  one  line,  and  the  judge  and  jury  decide  on  the 
line  taken  by  the  leader,  the  junior  counsel  also  must  con« 
fine  himself  to  the  line  taken  by  the  leader.  This  matter 
was  stated,  and  I  repeatedly  called  for  evidence  of  this  sort, 
and  under  the  direction  of  the  leader  none  such  was  pro- 
duced." 

For  a  client  is  bound  by  the  conduct  of  his  advocate. 
jHbU  V.  Stothard.{l)  Yerdict  for  defendant,  and  motion  to 
set  it  aside,  and  for  a  new  trial.  The  action  wa;s  brought 
for  refusing  to  receive  some  Unseed,  which  the  plaintiff  had 
contracted  to  deliver  within  fourteen  days,  the  price  being 
payable  at  the  time  of  delivery.  A  portion  of  the  linseed 
liad  been  delivered,  and  the  question  was,  whether  the 
defends^t  was  obliged  to  receive  the  remainder,  an  altera- 
tion having  taken  place  in  the  price  of  the  article.  The 
action  was  resisted  on  the  ground,  that  the  defendant  had 
applied  for  the  delivery  of  the  remainder  of  the  linseed, 
and  that  th9  answer  was,  that  plaintiff  had  not  got  it  all  to 
deliver.  It  was  now  observed  in  support  of  the  motion  for  a 
new  trial,  that  the  plaintiff's  clerks,  to  whom  this  application 
had  been  made,  were  in  court,  and  the  plaintift's  attorney 
wished  them  to  be  called,  but  that  ihe  counsel  declined  to 
pursue  that  course,  and  that  ultimately  the  verdict  passed 
for  the  defendant.  Lord  EUe7iboroug'hj  Ch.  J. — "The 
client  must  be  bound  by  the  conduct  of  his  counsel,  other- 
wise there  would  be  no  end  to  applications  to  the  court  for 
new  trials.  Where  the  parties  wish  one  course  to  be  adopt- 
ed, and  the  counsel  take  another,  the  parties  must,  never- 
theless, abide  by  the  acts  of  their  counsel,  however  contrary 
to  their  wishes ;"  and  rule  refused.(2) 


(1)  2  Chitty's  Rep.  267. 

(2)  Et  vide,  20  Man.  Louis.  Rep.  187. 
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So,  in  Ovnltv.  Crawley.{l)  The  defendant's  attorney 
knew  a  week  before  the  cause  was  called  on  that  it  was 
set  down  for  trial,  but  had  neither  deUvered  a  brief  nor  ex- 
amined his  witnesses.  When  the  cause  was  called  on,  no 
one  appeared  for  the  defendant,  and  a  verdict  was  taken  for 
the  plaintiff.  The  court  refused  a  new  trial  on  any  ground, 
though  it  was  sworn  tliat  the,  defendant  was  taken  by  sur- 
prise^ and  had  a  good  defence.(2) 

And  where  an  executor,  being  sued  on  a  bond  of  his  tes- 
tator, of  more  than  twenty  years'  standing,  was  ctdvised  by 
his  counsel  to  rely  on  the  presumption  of  payment  arising 
from  the  length  of  time,  and  supposing  such  presumption  a 
sufficient  defence,  neglected  to  fortify  it  by  other  testimony, 
whidi  was  in  his  power,  in  consequence  of  evidence  given 
by  one  of  the  jurors  in  the  jury-room,  a  verdict  was  found 
against  him.  He  moved  for  a  new  trial  on  that  ground, 
but  was  refused.(3) 

The  rule  applies  with  equal  force  if  the  counsel  acquis 
esce  in  the  decisions  of  the  court  He  will  not  be  permit- 
ted  to  urge  objections  upon  an  after  thought,  to  disturb  the 
verdict.  In  Rohinsmi  v.  Cook^{4)  in  replevin  on  a  distiesi 
for  rent  and  tender  before  suit  brought ;  but  objectsd  to, 
because  the  precise  sum  was  not  tendered,  and  the  tendet 
was  coupled  with  a  qualification  deducting  the  property* 
tax,  and  so  fatal.  The  plaintiff's  counsel  took  no  otbor 
distinction,  and  the  judge  held  both  objections  valid,  and 
directed  a  verdict  for  the  defendant,  in  which  die  plaintiff^ 
counsel  acquiesced.  Motion  to  set  aside  the  verdict,  upon 
the  ground  that  the  tender  of  a  greater  sum  was  a  geod 
tender,  taking  up  the  objections  made  at  the  trial,  but  aban* 
dcmed.    The  court  incUned  to  think  both  objections  good. 


(1)  8  Bingham,  144.  (2)  El  vide,  10  Mod-  208, 

(3)  Price  v.  Fuqua^  4  Munf.  68,       (4)  6  Taunt.  336. 
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but  peremptorily  refiised,  after  the  points  had  been  aban- 
doned by  the  plaintiff's  counsel  at  the  trial,  and  the  de- 
fendant ttierd[)y  precluded  from  going  into  his  case,  to  per- 
mit them  to  be  now  even  mooted.(l) 

So,  in  Lewis  v.  S^svensQfi.{2)  A  verdict  was  taten, 
aulgect  to  the  opinion  of  the  court.  The  judgment  of  the 
cottft  was  founded  principally  upon  the  fkct,  that  the  da- 
fimdant  bad  not,  in  receiving  the  goods  of  the  mortgagor, 
acted  with  a  sufficient  degree  of  caution,  and  had  not 
made  due  inquiry  as  to  the  right  of  the  party  in  possession, 
to  pledge  property  which  had  been  previously  conveyed  to 
the  plaintiff.  The  defendant  moved  for  a  new  trial  upon 
the  ground  of  surprise,  on  an  affidavit,  setting  forth  that  at 
the  trial,  neither  himself  nor  his  counsel  supposed  that  any 
question  of  fiict,  as  to  his  vigilance,  in  receiving  the  pro- 
perty, would  be  raised,  and  that  he  could  have  produced 
testimony  upon  that  point  which  would  have  satisfied  the 
jury,  if  he  had  supposed  that  such  a  question  was  to  arise 
in  any  stage  of  the  cause.  That  after  the  evidence  had 
been  closed,  it  was  assumed  by  the  judge,  who  tried  the 
cause,  and  by  the  counsel  for  both  parties,  that  the  result 
would  depend  entirely  on  questions  of  law ;  and  that  there- 
fore, the  defendant's  counsel  were  willing  that  a  verdict 
should  be  taken  for  the  plaintiff,  subject  to  the  opinion  of 
the  court,  upon  a  case  to  be  made,  not  supposing  that  the 
judgment  of  the  court  would  rest  upon  a  question  of  feet. 
The  affidavit  then  stated,  that  the  defendant  was  taken 
entirely  by  surprise,  and  that  upon  a  new  trial,  he  could 
viake  the  question  of  caution  clear  in  bis  fevour.  Per 
Curiam — ''  The  defendant  has  no  cause  of  complaint.  He 
might  have  submitted  all  questions  of  fsu^t  to  the  jury  at  the 
trial,  if  he  had  been  disposed  to  do  so,  and  there  was  no 
attempt  to  influence  him  to  the  contrary.    By  putting  the 


(1)  Et  vide,  7  GxeenL  204.  (2)  2  Hall's  Rep.  24a 
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whole  question  to  the  court,  he  took  no  higher  risk  than 
the  plaintifls  did,  and  can  have  no  greater  rights.  If  the 
opinion  of  the  court  had  been  adverse  to  the  plaintiffs,  up- 
on the  question  of  fraud,  whether  in  fitct  or  in  law,  or  upon 
any  of  the  other  question9  presented  by  the  case,  their 
judgment  would  have  been  final.  The  plaintiffs  could  not 
have  moved  again  in  the  matter,  but  would  have  been 
concluded  by  their  own  acts.  The  defendant's  rights  in 
these  particulars  are  the  same  with  the  plaintifb',  and  he 
has  concluded  himself,  by  voluntarily  putting  all  questions 
of  fitct,  as  well  as  law,  to  the  court." 

Much  less  will  the  court  grant  a  new  trial  to  admit  evi- 
dence which  might  have  been  produced  by  exercising 
ordinary  diligence  at  the  trial.(l) 

In  Cooke  v.  Berry. {2)  Assumpsit  upon  a  promissory  note. 
Defendant  pleaded  that  the  plaintiff  accepted  of  some  chests 
of  tea  in  satisfaction,  upon  which  issue  was  joined,  and 
there  was  a  verdict  for  the  defendant ;  it  was  now  moved 
on  behalf  of  the  plaintiff  for  a  new  trial,  upon  an  affidavit 
that  the  plaintiff  took  this  to  be  a  sham  plea,  and  that  he 
had  a  letter  under  the  defendant's  own  hand,  wherein  it 
appears  the  defendant  had  disposed  of  the  tea  to  another 
person,  and  wherein  the  defendant  says  he  will  pay  the 
plaintiff  his  money  due  upon  the  note,  which  letter  the 
plaintiff  did  not  produce  at  the  trial,  thinking  the  plea  was 
a  sham,  and  the  defendant  could  not  possibly  prove  it  But 
Per  Curiam — "  New  trials  are  never  granted  upon  the 
motion  of  a  party  where  it  appears  he  might  have  pro- 
duced and  given  material  evidence  at  the  trial  if  it  had  not 
been  his  own  default,  because  it  would  tend  to  introduce 
perjury,  and  there  would  never  be  an  end  of  causes  if  once 
a  door  was  opened  to  this.  Suppose  in  a  scire  fctcitis  npon 
a  judgment,  the  defendant  has  a  release,  he  is  summoned, 


(1)  Vide  5  Wendell,  127.  (2)  1  Wils.  96. 


Chap.  VI.]    ABSENCE,  SURPRISE,  MISTAKE.  197 

and  has  an  opportunity  of  pleading  it  and  does  not,  he 
shall  never  have  an  audita  querela :  this  is  a  very  sivong 
case  at  bar,  for  the  plaintiff  has  notice  of  the  defence  of  the 
defendant  in  his  plea,  and  ought  to  have  come  prepared  to 
falsify  it  at  the  trial."  And  Dennison,  J.,  said  he  remetur 
bered  a  case  of  a  horse  plea,  where  the  defendant  pleaded 
he  gave  the  plaintiff  a  horse  in  satis&ction ;  plaintiff  look- 
ed upon  it  as  a  horse  (or  sham)  plea  indeed,  but  the  de- 
fendant at  the  trial  proved  it  to  be  a  true  plea. 

So,  in  Price  v.  Brown.{l)  Upon  payment  after  the  day, 
and  before  bringing  the  action,  it  was  pleaded  to  be  a  pay- 
ment of  the  principal  and  all  interest  then  due.  On  evi- 
dence, it  appeared  a  gross  sum  was  paid,  which  upon  com- 
putation did  not  amount  to  the  full  interest,  but  it  was 
sworn  that  the  plaintiff  accepted  it  in  full.  It  was  objected 
that  they  ought  to  prove  it  as  they  had  pleaded ;  but  the 
chief  justice  thought  it  well  enough,  upon  which  there  was 
a  verdict ;  and  the  next  term  it  was  moved  on  affidavits  of 
the  falsity  of  the  defence,  and  that  no  defence  was  expected, 
and  therefore  that  theplaintiff  was  unprepared  to  cmitradict 
the  single  witness  who  swore  to  the  payment  of  the  money. 
But  the  court  would  grant  no  new  trial,  saying  it  would  be 
of  dangerous  consequence,  to  suffer  people  to  be  setting  up 
new  evidence,  after  they  knew  what  was  sworn  before. 

So,  in  Oist  v.  Mason.{2)  It  was  contended  at  the  trials 
that  certain  policies  were  on  an  illegal  trade  ;  but  the  judge 
being  of  opinion  that  they  were  not  so  on  the  face  of  them, 
directed  a  verdict  in  support  of  them ;  and  a  motion  for  m 
new  trial  to  let  the  defendants  into  evidence,  to  prove  the 
trading  so  notoriously  illegal  that  the  plaintiff  must  have 
known  it,  (which  was  not  offered,  on  a  presumption  that 
the  jury  must  have  drawn  that  conclusion)  was  refused; 
as  the  defendant  made  the  application  to  supply  his  own 


(1)  1  Str.  69 J.  (2)  1  Term  Rep.  84. 
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negligence,  when  it  was  evident  that  he  was  not  taken  by 
surprise  at  the  triaL(l) 

So,  in  an  Anonymous  case.(2)  A  similar  application  on 
behalf  of  a  party  who  had  made  a  mistake  on  the  trial,  in  a 
point  of  evidence  which  would  have  encountered  the  evi- 
dence given  against  him,  which  mistake  was  discovered 
since  the  trial,  was  refused. 

So,  in  Gill  v.  Warner^s  Adm^r,{3)  where  a  party 
knowing  a  witness  to  be  absent,  voluntarily  risked  a  trial, 
it  was  held  that  no  new  trial  should  be  granted,  on  account 
of  alleged  surprise  arising  from  the  absence  of  such  wit- 
ness, no  matter  how  important  the  facts  might  have  been^ 
wliich  the  witness  would  have  proved. 

'And  in  Smith  v.  Morrisony{A)  where  it  was  alleged  that 
the  party  was  surprised,  by  the  production  of  accounts  an- 
terior to  an  alleged  settlement,  which  he  could  have  met  by 
memoranda  and  receipts  in  his  possession,  but  which  he 
could  not  prove  at  the  trial,  a  new  trial  was  refused,  on  the 
ground  that  by  the  declaration  in  the  case,  the  party  was 
ai^rized  to  be  prepared  to  meet  the  previous  accounts,  in- 
asmuch as  the  plaintiff  was  not  precluded  by  it  from  going 
into  the  original  accounts,  and  that  therefore  in  this  respect 
he  had  been  guilty  of  laches,  which  deprived  him  of  the 
right  to  a  new  trial. 

So  also  in  Barrow  v.  J(mes,{5)  it  was  held  that  the  attor- 
ney of  the  party  going  into  the  trial  unprepared,  and  suf- 
fering a  verdict  against  his  client  in  his  absence,  furnished 
no  ground  for  a  new  trial.(6) 

So,  in  North  Carolina^  in  McAllister  v.  Barry^{J) 
where  a  plaintiff,  supposing  himself  ready,  pressed  for  trial, 


(1)  Et  vide,  2  Term  Rep.  113.  718.  (2)  Fortescue,  40. 

(3)  1  J.  J.  Marsh.  590.  (4)  3  Marsh.  Keni.  Rep.  81. 

(5)  1  J.  J.  Marsh.  470.  (6)  El  vide,  2  J.  J.  Marsh.  85. 

(7)  2  Hayw.  290. 
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and  it  was  found  on  the  trial  that  the  testinM)ny  he  rehed  on 
could  not  be  given  ill  evidence  as  he  expected,  and  ha  was 
nonsuited,  a  new  trial  on  the  ground  of  surprise  was  re- 
fused. 

Andin  Thompson-^.  Thompson.{\)  Theplaintiff'scounsel 
moved  to  setasideanonsuitwhichwassuffered,becauseon  the 
trial,  the  plaintiff  offeredan  attested  copy  of  a  bill  of  sale  for  a 
negro,  instead  of  the  original,  and  did  not  account  for  the 
absence  of  the  original.  The  plaintiff's  counsel  said  that 
the  papers  were  shown  to  them  on  the  day  before  the  thai, 
and  it  did  not  occur  to  them  that  the  original  would  be 
required ;  nor  did  they  remember  that  it  would  be  wanting, 
till  the  trial  came  on,  and  that  therefore  the  plaintiff  was 
surprised,  in  consequence  of  their  overlooking  the  objection 
that  wa45  made  against  them.  But,  Per  Curiam. — "  This 
is  not  surprise,  but  it  is  sua  negligentia,  and  the  nonsuit 
ought  not  to  be  set  aside." 

So  also  in  Arrington^B  Admr.  v.  Coleman.{2)  When 
the  trial  came  on,  the  plaintiff  was  about  to  read  two  depo- 
sitions of  one  PhiUps  and  his  wife,  which  were  essential  in 
the  cause,  and  it  was  objected  that  Philips,  the  witness,  was 
a  surety  for  the  costs  of  the  suit,  whereupon  his  testimony 
was  rejected.  The  plaintiff  moved  for  a  new  trial,  on  the 
ground  of  surprise,  and  M^Cay,  J.,  rejected  his  motion 
witho]Lit  hesitation. 

&  If  evidence  be  not  objected  to  when  offered,  it  will  be 
considered  as  waived,  and  cannot  sustain  a  motion  for  a 
new  trial,  under  the  pretext  of  surprise  or  mistake. 

So  held  in  Abbott  v.  Par3Qns.{^)  Assumpsit  for  work 
and  labour.  Defendant  pleaded  an  offset.  '^  Cash  to  Mann, 
for  flour,  £18  6s."  At  the  trial  before  Gaselee,  J.,  the 
evidence  in  suiqwrt  of  this  item  was,  that  flour  to  that 


(1)  a  Hayw.  405.  (2)  Ibid.  300.        (3)  7  Bingham,  563. 
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amount  had  been  furnished  by  Mann  to  the  plaintiff;  that 
Mann,  many  months  before  the  action,  sent  his  bill  in  to 
the  plaintiff,  when  the  plaintiff's  wife  complained  to  ManO) 
and  told  him  to  look  to  the  defendant ;  since  which  time  no 
demand  had  been  made  on  the  plaintiff.  When  the  judge 
was  summing  up,  and  not  before,  the  counsel  for  the  de- 
fendant objected  that  this  evidence  did  not  support  the  par- 
ticular of  set-off.  The  learned  judge,  however,  left  it  to  the 
jury  to  say  whether  Mann  had  been  paid,  and  a  verdict 
was  found  for  the  defendant.  On  motion  for  a  new  trial, 
on  the  ground,  among  others,  that  the  evidence  did  not 
support  the  above  item  of  ofiset.  Per  TindcU,  Ch.  J. — *^  It 
has  been  objected,  on  the  part  of  the  plaintiff,  that  the  de- 
fendant's claim,  in  respect  of  the  payment  to  Mann,  has  not 
been  so  described  in  the  particular  of  set-off  as  to  entitle 
the  defendant  to  take  advantage  of  it  under  the  evidence 
which  he  has  given.  But  it  is  of  the  first  importance  to 
the  administration  of  justice,  that  objections  of  this  kind 
should  be  made  when  the  evidence  is  offered,  and  that  the 
party  should  not  lie  by  to  speculate  on  the  accidents  of  the 
cause.  Here  the  objection  was  not  taken  till  the  judge 
began  to  sum  up  to  the  jury,  and  the  plaintiff's  counsel 
began  to  feel  the  effect  of  his  observations.  It  is  clear  from 
the  evidence,  that  Mann  can  make  no  demand  on  the  plain- 
tiff, and  the  cause  ought  not  to  go  down  again."  Parkj 
J. — "  The  objection  ought  to  have  been  made  when  the  wit- 
ness was  called  to  prove  the  seto-ff,  because  then  the  evi- 
dence might  have  been  admitted  or  rejected,  as  the  case 
required."(l) 

The  same  rule  was  adopted  in  this  state  in  Sherman  v. 
C!rosby,{2)  Assumpsit  on  a  promissory  note.  The  de- 
fendant pleaded  non  assumpsit,  with  notice  of  set-off.  In 
support  of  the  set-off  the  defendants  proved,  the  plaintiff 


(1)  Et  vide,  2  Taunt.  217,  in  notis.  5  Pick.  217.  5  Monroe,  177. 

(2)  11  Johns.  Rep.  70 
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had  authorized  Crosby,  one  of  the  defendants,  to  settle  a  suit 
he  had  against  one  Bennet,  and  that  he,  the  plaintiff,  would 
account  to  Crosby,  and  produced  in  evidence  a  receipt  of 
Bennet,  to  which  the  plaintiff's  counsel  objected,  insistin^^ 
that  Bennet  ought  to  have  been  produced.  The  plaintiff 
submitted  to  a  nonsuit;  and  on  motion  to  set  it  aside, 
among  other  grounds,  took  as  a  new  point,  that  the  defend* 
ants  could  not  avail  themselves  of  the  payment  by  one  as 
an  o£^t  against  a  joint  debt.  The  court  having  overruled 
the  objection  taken  at  the  trial  proceed  to  say :  ^'  There 
was  no  other  point  raised  at  the  trial  or  arising  on  the  case, 
for  it  is  too  late  for  the  plaintiff  now  to  object  to  the  ofiset, 
on  the  ground  that  it  was  setting  off  the  separate  debt  of 
one  of  the  defendants,  against  the  joint  debt  of  both  the  de- 
fendants. That  objection  might  have  been  good  if  made 
at  the  trial."    The  motion  was  denied. 

In  Jackson  v.  Jackson,{l)  illegal  evidence  had  been  ad- 
mitted without  objection  at  the  trial.  But  upon  the  argu- 
ment, on  motion  for  a  new  trial,  the  objection  was  taken  and 
overruled.  Per  Stitherland,.  J.,  who  delivered  the  opi* 
nion  of  the  court : — "  It  was  made  a  point  in  behalf  of  the 
defendant,  upon  the  surgument,  that  the  evidence,  to  show 
that  &0  widow  of  Jackson  claimed  to  hold  the  premises, 
while  she  continued  in  possession,  in  right  of  her  dower, 
and  also  the  evidence  in  relation  to  the  death  of  JacksoUi 
were  improperly  admitted.  The  evidence  was  not  object- 
ed to  upon  the  trial,  and  the  propriety  of  its  admission  can* 
not  now  be  questioned." 

And  in  Jackson  v.  Co(fy,(2)  it  was  held  that  the  court 
would  intend  what  was  not  objected  was  received  by  con- 
sent. The  plaintiff,  among  other  things,  produced  a  deed 
covering  the  lot,  purporting  to  have  been  executed  by 
William  PcUterson,  describing  liim,  however,  in  the  fore 
part  of  the  deed  as  William  Patterson^  late  a  soldier  in 


(1)  5  Cowen,  173.  (2)  ^  Cowcn,  140. 
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the  revolutionary  war,  in  Hazefris  regiment,  to  John 
Blanchard^  of  the  city  of  New- York,  gentleman,  bearing 
date  the  6th  day  of  December,  1790 ;  on  the  back  of  which 
was  endorsed,  "  Registered  30th  April,  1795,"  and  an  entry 
of  the  registry  was  read  in  evidence  from  the  book  of  re- 
gistry of  filed  deeds,  kept  in  the  oflSce  of  the  clerk  of 
Cayuga;  which  book  was  produced  by  the  witness, 
Gridley^  who  testified  that  it  was  the  book  remaining  in 
his  office  of  such  entries.  It  was  received  without  objec- 
tion. There  was  a  verdict  for  the  plaintiff,  and  on  motion 
for  a  new  trial,  among  other  causes,  it  was  objected,  the 
deed  from  Patterson  to  Blanchard  was  not  proved.  After 
commenting  on  the  proof  as  applicable  to  this  point,  Suth- 
erland^ J.,  concludes  with  this  remark :  "  But  whether 
competent  or  not,  as  it  was  not  objected  to,  it  must  be  con- 
sidered as  received  by  consent."(l) 

So,  in  Massachusetts.  Wait  v.  Maxwell,{2)  in  action  on 
covenant  of  seisin.  Defendant  pleaded  his  intestate  was 
seized  and  had  good  right  to  convey ;  and  issue  thereon. 
The  defendant,  to  prove  seisin,  offered  a  deed  to  the  intes- 
tate from  Dorothy  Kemp.  The  plaintiff  offered  certain 
proceedings  in  the  probate  court  to  prove  the  deed  void, 
and  introduced  testimony  to  show  that  Dorothy  was  nan 
compos  at  the  time  of  executing  the  deed.  A  verdict  was 
taken  for  the  plaintiff,  subject  to  the  opinion  of  the  court, 
and  if  against  the  plaintiff,  a  new  trial  to  be  granted.  The 
principle  presented  was,  the  inadmissibility  of  the  pro- 
ceedings of  the  court  of  probates  as  evidence.  Upon  this 
Parker,  Ch.  J.,  who  delivered  the  opinion  of  the  court, 
observes :  "  Probably  the  proceedings  of  the  probate  court 
would  have  been  rejected  from  the  evidence,  if  a  motion  to 
that  effect  had  been  made  at  the  trial.  ITiey  were  object- 
ed to  only  as  proving  conclusively  the  incapacity  of  Doro- 
thy Kemp,  and  the  objection  was  sustained  by  the  court ; 


(1)  Vide  3  Littcll,  78.  (2)  5  Pick.  217. 
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but  the  proceedings  remained  in  the  case  and  made  part  of 
the  evidence  committed  to  the  jury.  A  new  trial  is  not 
necessarily  to  be  granted  because  evidence  has  been  intro- 
duced into  a  cause,  which^  if  liable  to  objection,  ought 
upon  motion  to  have  been  rejected,  not  even  if  such  evi- 
dence is  commented  upon  by  the  judge ;  for  it  sometimes 
happens  that  evidence,  which  would  be  inadmissible  if  ob- 
jected to,  is  admitted  by  consent ;  and  if  the  judge  is  not 
called  upon  to  decide  on  its  competency,  it  ought  to  be 
considered  as  tacitly  assented  to." 

So,  also,  in  Pennsylvania^  in  Russel  v.  Union  Insur- 
ance Company. [Vj  This  cause  came  on  upon  a  rule  for 
a  xiQvi  trial.  The  ground  was,  that  the  court  was  mistaken 
in  point  of  law,  in  stating  that  the  papers  which  respected 
the  interests  of  the  plaintifi^  in  the  record  of  the  admiralty 
court  at  Halifax,  was  evidence,  and  therefore  that  the  plain- 
tiff, not  having  proved  his  interest  by  other  evidence,  ought 
not  to  recover.  Wa^hington^  J.,  after  expressing  his 
regret,  that  the  defendant  should  have  urged  an  objection 
which  had  the  appearance  of  being  captious,  disposes  of  the 
point  thus :  "  If  an  objection  was  intended  to  be  made  to 
the  evidence  of  the  papers  found  on  board  and  set  forth  in 
the  record,  it  ought  to  have  been  taken  when  an  attempt 
was  made  to  read  them,  or  at  any  rate  before  the  counsel 
for  the  plaintiff  had  finished  his  opening.  Were  a  different 
rule  to  be  pursued,  great  inconveniencies  and  irregularities 
would  follow." 

And  in  Peters  v.  Phcenix  Insurance  Company.{2)  The 
court  said  they  would  not  grant  a  new  trial  on  a  point  of 
law  not  made  at  the  trial,  unless  the  party  would  be  with-* 
out  remedy  if  the  verdict  should  stand. 

In  like  manner,  it  has  been  ruled  in  NeuhJerseyy  Den 
V.  Geiger^  that  a  party  is  not  permitted  to  impugn  a  ver- 


(l)  1  Wash.  C.  C.  Rep.  440.  (2)  3  Sery.  &  Rawle,  3§. 
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diet  in  consequence  of  the  introduction   of  testimony  to 
which  on  the  trial  he  raised  no  objection.(l) 

The  rule  however  has  its  exceptions.  In  Rich  v.  Pen- 
Jield,{2)  it  was  held,  that  though  an  objection  was  not  spe- 
cifically taken  at  the  trial,  if  on  a  case  made,  it  appears  that 
the  plaintiff  ought  not  to  have  recovered,  on  grounds  which 
if  they  had  been  taken,  could  not  have  bee^i  obviated,  the 
verdict  will  be  set  aside.  This  was  an  action  on  the  case 
for  diverting  waters  from  certain  mills.  After  the  testimony 
was  closed,  the  defendant's  counsel  insisted  the  plaintiff 
was  not  entitled  to  recover,  because  the  interest  in  the  mills 
was  either  joint  in  the  plaintiff  and  one  Gelston,  or  in 
Gelston  alone.  The  judge  decided  the  plaintiff  was  enti- 
tled to  recover  in  his  own  name  alone,  and  so  charged  the 
jury,  who  found  a  verdict  for  the  plaintiff.  Motion  for  a 
new  trial  on  various  grounds,  and  especially  that  taken  by 
the  defendant's  counsel  on  the  trial.  Upon  this,  Suther- 
land, J.,  who  delivered  the  opinion  of  the  court,  remarks : 
"  The  only  interest  alleged  in  the  declaration  was  the  pos- 
session of  the  plaintiff,  and  the  only  evidence  of  interest, 
upon  the  trial,  was  that  which  went  to  the  fact  of  posses- 
sion: when  the  defendants  objected  therefore  that  the 
plaintiff  could  not  recover  because  the  injury  proved  was, 
for  a  part  of  the  period,  exclusively  to  Gelston,  the  tenant 
of  the  term,  it  was  substantially  objecting  that  the  plaintiff's 
proof  varied  from  his  declaration,  but  it  was  not  necessary 
to-  put  the  objection  in  that  specific  form.  This  is  not  a 
bill  of  exceptions,  but  a  case ;  and  if  it  appears  that  the 
plaintiff  ought  not  to  have  recovered  on  grounds  which  if 
they  had  been  specifically  taken  at  the  trial,  could  not  have 
been  obviated,  the  verdict  ahould  be  set  aside.  Upon  this 
ground,  therefore,  I  am  of  opinion  that  a  new  trial  should 
be  granted." 


(1)  4  HaUt.  225.  (2)  I  Wendell,  380. 
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And  in  a  more  recent  case.  Archer  v.  Huhhell^{\)  the 
court  intimated,  if  not  expressly  ruled,  on  this  distinction, 
that  in  arguing  a  case  on  a  motion  for  a  new  trial,  the 
counsel  were  not  confined  to  the  objections  taken  at  the 
trial.  In  this  case,  it  was  urged  by  the  defendant's  coun- 
sel, that  objections  to  the  charge  of  the  judge  could  not  be 
made  on  the  argument,  it  not  appearing  by  the  ccise^  that 
the  charge  was  excepted  to  on  the  trial.  In  answer  it  was 
said,  and  apparently  acquiesced  in  by  the  court,  that  such 
was  the  rule  as  applied  to  bills  of  exceptions^  but  not  to 
cases  which  were  substituted,  in  the  place  of  reports  of 
trials  made  by  the  judges,  and  consequently  every  objec- 
tion might  be  urged  on  a  case,  which  heretofore  could  be 
urged  on  a  report  made. 

But  it  would  appear  objections,  to  the  evidence  and  to 
the  charge  of  the  judge,  stand  upon  a  diflferent  footing.  That 
as  to  the  latter,  exceptions  need  not  be  taken  to  entitle  the 
party  to  the  benefit  of  them,  on  a  motion  for  a  new  trial, 
especially  if  he  has  excepted  to  the  matter  upon  the  intro- 
duction of  the  evidence,  which  constitutes  the  exceptionable 
part  of  the  charge.  So  ruled  in  The  People  v.  Holmes,{2) 
by  Marcy^  J.,  who,  delivering  the  opinion  of  the  court, 
observes — "  It  is  said  that  Williams  and  Merrill  cannot  now 
object  to  the  charge  of  the  judge,  because  they  took  no 
exception  to  it  on  the  trial.     If  they  had  stood  by  in  per- 
fect silence,  and  heard  the  judge  submit  to  the  jury  a  mat- 
ter of  defence,  which  was  excluded  by  the  pleadings,  the 
court  might  not  listen  to  them  on  a  motion  for  a  new  trial 
for  that  cause.  *  Such,  however,  is  not  the  predicament  of 
these  plaintiffs,  their  counsel  having  objected  to  the  defence 
which  was  not  embraced  in  the  issue,  when  it  was  offered 
to  be  proved,  and  the  judge  having  admitted  it,  an  objection 
to  the  charge,  when  the  judge  submitted  such  defence  to 


(1)  4  Wendell,  514,  in  notia,  (2)  5  Wendell,  192. 
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the  jury,  was  not  required  to  give  to  the  party  the  right  to 
object  to  the  charge  on  this  motion.  To  have  complained 
of  the  charge  on  the  trial,  would  have  been  but  a  repetition 
of  an  objection  once  overruled." 

To  make  the  rule  consistent  and  just  in  its  application, 
objections  to  evidence  that  might  have  been  obviated  if 
taken,  must  be  excepted.  It  was  accordingly  ruled  in 
Jackson  Y.  Davis,{l)  that  if  an  objection  which  can  be  ob- 
viated by  further  proof,  be  not  taken  or  not  persisted  in  at 
the  trial,  it  will  not  be  received  as  the  ground  of  a  motion 
for  a  new  trial. 

So,  in  Jackson  v.  Christmany{2)  the  same  ground  was 
taken  and  again  ruled  in  relation  to  the  proof  of  a  will, 
where  the  objection  was  confined  to  the  non-production  of 
the  living  subscribing  witness.  Upon  this  point  urged 
against  the  verdict,  Sutherlandy  J.,  who  deUvered  the 
opinion  of  the  court,  remarks : — "  This  being  a  verdict  sub- 
ject to  the  opinion  of  the  court,  the  court  are  authorized  to 
draw  I'the  same  conclusions  which  the  jury  would  have 
been  justified  in  drawing  from  the  evidence ;  and  if  they 
would  have  been  justified  in  finding  in  favour  of  the  will, 
even  if  the  witness  had  been  produced  and  had  sworn  that 
it  was  not  subscribed  by  the  witnesses  in  presence  of  the 
testator,  the  fact  may  be  considered  as  found  by  the  jury. 
But  I  am  inclined  to  think  the  objection  at  the  trial  was 
not  sufilciently  specific  to  raise  this  question.  The  read- 
ing of  the  will  was  objected  to  on  the  ground  that  one  of 
the  subscribing  witnesses  was  still  living,  and  ought  to  be 
produced.  No  allusion  was  made,  in  corroboration  of  this 
objection,  to  the  fact  that  the  attestation  was  defective. 
The  objection,  independently  of  that  feet,  was  clearly  im- 
founded.  The  witness  may  have  been  in  court,  and  if  the 
substantial  ground  of  the  objection  had  been  stated,  the 


(1)  5  Cowen,  123.  (2)  4  Wendell,  278. 
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plaintiff  might  voluntarily  have  produced  him,  or  the  judge 
have  compelled  his  production." 

This  distinction  has  been  taken  in  Massachusetts,  in 
Maynard  v.  JEfimt(l)  Writ  of  entry.  Demandant  de- 
clared upon  his  seisin  in  himself,  and  a  disseisin  by  the 
tenant  The  tenant  pleaded  several  pleas,  and  had  a  ver- 
dict. The  demandant  moved  for  a  new  trial,  because  no 
evidence  had  been  introduced  sufficient  or  proper  to  main- 
tain either  of  them,  on  the  part  of  the  tenant,  and  because 
all  the  evidence  in  the  case,  the  three  last  pleas,  and  the 
admissions  of  the  tenant's  counsel,  showed  that  the  find- 
ing of  the  first  issue  for  the  tenant,  was  a  consequence  of 
finding  the  other  issues  in  his  favour,  and  that  if  that 
issue  had  stood  alone,  it  would  have  been  found  for  the 
demandant.  The  sufficiency  of  the  testimony  was  re- 
served for  the  consideration  of  the  court.  Parker^  Ch.  J., 
delivered  the  opinion  of  the  court;  and,  among  other 
things,  upon  the  point  how  far  objections  not  taken  be- 
low are  available,  observes:  *^The  tenant's  counsel  has 
reminded  us  since  ^e  argument,  that  no  objection  was 
taken  at  the  trial  to  the  time  of  the  supposed  tender, 
and  he  refers"  us  to  the  case  of  Arm9  v.  Ashley,{2)  to 
show  that  it  could  not  afterwards  be  raised.  But  the 
cases  are  wholly  different.  In  the  case  cited,  the  point 
was,  that  a  fact  capable  of  proof,  but  omitted  to  be 
proved  or  called  for  at  the  trial,  was,  on  the  hearing 
of  the  questions  reserved,  stated  as  a  ground  of  objec- 
tion to  the  verdict,  ^n  this  case  the  point  on  which 
the  cause  turns,  appears  on  the  record  and  in  the  pro- 
ceedings, and  from  the  tenant's  own  showing,  no  other 
evidence  touching  it  could  have  been  produced  had  the 
question  been   made  at  the  trial,  for  the  tenant's  right 


(1)  5  Pick.  240.  (2)  4  Pick.  71. 
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to  tender  did  not  exist  until  long  after  a  tender  could 
have  defeated  the  demandant's  title  at  law.''(l) 

Another  exception  is,  where,  from  defect  of  evidence, 
whether  objected  to  or  not,  the  party  was  not  entitled  to 
a  verdict. 

Thus  in  Davies  v.  Morgan.{2)  Upon  an  application 
by  the  defendant  for  a  new  trial,  it  was  held  it  ought,  not 
to  be  granted  if  there  be  an  essential  defect  in  the  defend* 
ant's  evidence,  although  no  objection  was  made  by  the 
plaintiff  at  the  trial  upon  that  point.  This  was  an  action 
of  trespass  de  bonis  asportatis  for  seizing  shoes.  Plea,  not 
guilty,  and  justification  under  a  bye-law,  founded  on  a  cus- 
tom for  the  exclusion  of  foreigners,  cordwainers.  The  jury 
found  for  the  plaintiff,  negativing  the  custom.  It  was  not 
objected  at  the  trial  by  the  plaintiff,  that  the  defendant  had 
not  proved  a  demand  and  refusal  of  the  penalty  before  the 
distress  was  levied :  but  upon  the  judge's  report,  the  court 
raised  the  question  whether  a  new  trial  could  be  granted  in 
the  face  of  such  a  fEiilure  of  proof.  And  the  decision  of  the 
court,  deUvering  their  opinions  seriatim^  refusing  the  mo- 
tion, is  put  distinctly  on  this  ground,  that  the  defendants 
were  bound  to  make  out  their  defence,  by  showing  a  de- 
mand and  refusal  before  levying  the  distress,  that  there  was 
no  such  evidence  to  sustain  the  justification  put  on  the 
record,  and  that  although  no  objection  was  taken  to  it  upon 
the  trial,  it  was  available  on  the  motion  for  a  new  trial ; 
and  the  court  was  unanimous  in  the  opinion  that  they 
ought  not  to  disturb  the  verdict. 


(1)  Vide  4  WendeU,  544.  (:?)  1  Cromp.  tfc  Jervis,  687. 


CHAPTER  VII. 

KEW  TRIALS  OCCASIONED  BY  THE  WITNESSES. 

I 

When  the  jury  is  empannelled,  and  the  judge,  the  par- 
lies and  the  counsel  ready  to  proceed,  the  testimony  comes 
next  in  order.  Witnesses  constitute  a  most  important 
class  in  the  trial  of  a  cause.  The  verdict,  if  just,  must  re- 
pose upon  the  evidence,  and  therefore  whatever  tends  to 
withhold,  suppress,  derange,  falsify  or  verify  the  facts, 
enters  into  the  verdict,  and  either  promotes  or  subverts 
justice.  It  would  be  in  vain  to  prescribe  rules  for  the 
government  of  the  parties,  their  counsel,  the  jurors  and  the 
judges,  and  leave  the  witnesses  uncontrolled.  In  the  prac- 
tice regulating  new  trials,  they  occupy  a  distinguished 
place.  Their  non-attendance,  their  mistakes,  their  interests, 
their  infirmities,  their  bias,  their  partial  or  perverted  views 
of  j&icts,  their  veracity,  their  turpitude,  pass  in  review,  and 
in  proportion  as  they  severally  bear  upon  the  merits,  avoid 
or  confirm  the  verdict.  Upon  this  subject,  as  upon  the 
others,  the  rules  appear  to  have  varied  at  difierent  periods. 
According  to  the  modem  practice,  they  may  be  regarded 
as  defined  and  settled,  and  reduceable  to  those  that  follow. 

1.  The  non-attendance  of  a  material  witness,  or  the 
absence  of  a  material  piece  of  testimony,  contrary  to  rea- 
sonable expectation,  and  satis&ctorily  accounted  for,  will 
induce  the  court  to  set  aside  the  verdict,  and  grant  a  new 
trial.    Thus, 
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In  Warren  v.  Fuzz,{l)  it  was  held,  a  new  trial 
ought  not  to  be  granted  for  want  of  evidence,  which  the 
party  might  have  had  at  trial,  and  had  not,  but  if  it  be 
proved  that  endeavours  have  been  used,  but  prevented  by 
some  imforeseen  accident,  as  sickness  of  the  witness,  &c. 
it  may  be  good  cause  of  new  trial. 

In  an  early  Anonymous  case,  the  court  say  that  when  any 
untbreseen  accident  happens,  or  some  sudden  impediment, 
as  sickness,  &,c,  to  a  witness,  and  a  trial  is  had,  and  a  ver- 
dict given  for  the  plaintiff,  which  might  have  been  given 
for  the  defendant,  had  that  witness  been  produced,  the  court 
will  grant  a  new  trial  on  terms.(2) 

So  ruled  in  Coppiv^s  ca^e.(3)  The  cause  came  on  at 
seven  in  the  morning,  and  an  old  witness  could  not  rise  to 
be  there  time  enough  ;  but  a  new  trial  was  denied,  unless  he 
would  make  affidavit  of  what  he  knew,  and  would  answer 
so  that  the  court  might  judge  of  it,  and  how  it  was  material. 

So,  in  Doe  v.  Trapaud.{4,)  The  attorney-general  moved 
for  a  new  trial,  on  the  ground  that  a  witness  was  called  on 
his  subpoena,  and  did  not  appear  at  the  moment,  but  came 
just  before  the  verdict  was  given  in,  and  rule  granted. 

In  Shillito  V.  Theed,{5)  the  plaintiff  having  been  non- 
suited in  consequence  of  the  accidental  absence  of  a  witness 
whom  he  had  subpoened,  the  court  set  aside  the  nonsuit, 
and  granted  a  new  trial,  on  payment  of  costs ;  although 
Wildcy  sergeant,  objected,  that,  the  nonsuit  not  having  been 
occasioned  by  any  misconduct  on  the  part  of  the  defendant, 
he  was  entitled  to  retain  his  judgment. 

So,  in  Glover  v.  Millerl^)  the  court  being  satisfied, 
from  the  affidavit  furnished  in  tlie  case,  that  it  was  not  in 
the  power  of  the  plaintiff  to  produce  the  receipt  against 


(1)  6  Mod.  22.  (2)  11  Mod.  1.  (3)  2  Salk.  645, 

(4)  2  Chitty's  Rep.  195. 

(5)  6  Bingham,  753,  and  4  Moore  &  Payne,  575. 

(6)  1  Harp.  Const.  Rep.  S.  C.  267. 
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part  of  the  account,  on  which  the  defendant  claimed  a  set- 
off on  the  trial,  were  of  opinion,  that  a  new  trial  ought  to 
be  granted. 

That  this  is  the  practice  in  New- York,  appears  from 
Ruggles  V.  Hall^iX)  where  the  witness  had  been  regularly 
subpoened  by  the  defendant,  and  attended  at  the  circuit, 
and,  shortly  before  the  cause  was  called  on,  absented  him- 
self without  the  knowledge  or  consent  of  the  party,  or  his 
attorney,  and  his  absence  was  not  discovered  until  after  the 
jury  was  sworn,  by  which  means  a  verdict  passed  against 
the  defendant.  In  this  case  a  new  trial  was  granted,  the 
defendant  having  shown  diligence  and  the  witness  to  have 
been  material,  some  stress  was  laid  upon  the  fact,  that 
neither  the  witness  nor  the  parties  answerable  over  were 
solvent. 

Yet,  in  Alexander  v.  -Byron,(2)  where  a  witness,  who 
was  regularly  subpoened  by  the  defendant,  was  out  of  the 
way  when  the  trial  of  the  cause  commenced,  and  did  not 
appear  in  court,  imtil  after  the  testimony  on  both  sides  had 
closed,  and  the  counsel  for  the  defendant  had  proceeded  to 
sum  up  the  evidence.  He  was  then  offered  to  be  examined, 
but  was  refdsed  by  the  judge,  and  a  verdict  was  found  for 
the  plaintiff.  It  was  held  that  the  admission  of  the  witness 
offered  was  altogether  discretionary  with  the  judge,  who 
acted  reasonably  in  refusing  to  admit  him  under  the  cir- 
cumstances, and  that  a  new  trial  ought  not  to  be  granted. 

The  question,  however,  directly  passed  upon  in  this  case 
was  the  exercise  of  the  discretion  of  the  judge  on  the  trial, 
who  refused  to  open  the  case.— The  rule  adopted  in  Rug- 
gles V.  Hall  would,  no  doubt,  under  similar  circumstances 
be  regarded  as  the  practice  of  the  court.(3} 

But  where  the  party  must  know  that  a  material  witness 
is  not  to  be  expected,  he  ought  to  apply  to  have  the  trial 


(1)  14  Johns.  Rep.  112.  (2)  2  Johns.  Cas.  318, 

(3)  Et  vide,  1  Tyrwhitt,  49. 
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So,  in  Peebles  and  Vaughan  v.  Overt(m,{l)  the 
supreme  court  of  North  Carolina  refused  a  new  trial  on 
the  affidavit  of  the  absence  of  a  material  witness  under 
such  circumstances  as  would  have  induced  them  to  refuse 
a  postponement  of  the  cause,  for  the  absence  of  the  witness. 

2.  The  sudden  indisposition,  and  the  mistake  and  sur- 
prise of  witnesses,  have  been  held  grounds  for  granting  or 
refusing  a  new  trial,  according  to  the  circumstances  of  the 
case. 

In  case  of  sudden  indisposition  of  a  witness,  or  unac- 
countable confusion  of  intellect,  if  there  be  any  ground  to 
suspect  practice  or  imposition  in  the  witness,  or  specula- 
tion'on  the  part  of  the  counsel,  the  application  for  a  new 
trial  on  that  ground  will  be  refused,  otherwise  it  will  be 
granted. 

This  is  well  illustrated  in  a  recent  case  in  England, 
as  to  the  first  branch  of  the  rule,  Rickards  v.  Han^ 
mone2.(2)  Action  on  a  promissory  note.  The  defend- 
ant's attorney  had  called  for  the  account  and  pro- 
cured payment.  Defence  that  the  note  was  void,  found- 
ed upon  an  illegal  exaction  of  poundage,  on  an  exe- 
cution by  the  plaintiff's  testator,  sheriff  of  the  county. 
The  defendant's  attorney  gave  evidence  to  that  effect, 
admitting  on  cross-examination  that  he  had  always  known 
the  fiicts  he  swore  to.  The  learned  judge,  in  sununing  up, 
animadverted  on  the  conduct  of  the  witness,  but  said,  that 
if  the  consideration  was  originally  illegal,  the  defence  must 
prevail.  That  the  question  was,  whether  the  jury  would 
not  be  disposed  to  pay  greater  attention  to  what  the  attor- 
ney had  written,  than  to  the  hurried  and  confused  evi- 
dence which  he  had  there  given.  Verdict  for  plaintiff. 
And  now  it  was  moved  for  a  rule  to  show  cause  why  the 


(1)  2  Murphy,  384.  (2)  1  McClelland,  179- 
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verdict  should  not  be  set  aside  and  a  new  trial  had,  and 
that  all  proceedings  in  the  meantime  be  stayed.  On  a  joint 
affidavit  of  the  defendant  and  his  attorney,  stating,  on  the 
part  of  the  former,  that  he  had  never  given  his  attorney 
any  direction  to  pay  the  note,  or  settle  it  with  the  plaintiff's 
attorney.  And  on  the  part  of  the  latter,  that  about  an  hour 
before  this  cause  commenced,  he  was  attending  a  trial  at  the 
crown  court,  when  he  was  suddenly  attacked  in  the  throat 
and  left  hand  with  a  paralytic  affection,  which  compelled 
him  to  leave  it.  That  he  went  to  his  lodgings,  and  sent 
immediately  for  medical  assistance,  having  at  that  time 
lost  the  use  of  his  hand  and  arm  as  &r  as  the  elbow.  That 
by  means  of  eznbrocations  and  warm  flannel,  he  obtained 
rehef ;  but  that  before  the  effects  were  removed,  he  was 
obUged  to  return  into  the  court,  in  consequence  of  this 
cause  being  called  on  ;  and  was  soon  ordered  into  the  wit- 
nesses' box, in  a  most  perturbed  state.  That  he  was  hurried; 
but  it  was  in  consequence  of  the  attack  which  he  had  just 
before  experienced ;  and  that  he  had  no  pique  or  enmity 
against  the  plaintiff  or  his  attorney.  It  was  submitted  that 
this  showed,  there  had  been  an  injurious  decision,  not  attri- 
butable to  the  person  to  whom  the  injury  had  been  caused, 
which  furnished  sufficient  ground  for  granting  the  rule. 
Oarrow^  Baron. — '^  The  jury  might  have  presumed  that 
this  gentleman  had  confounded  or  mistaken  some  things." 
Ludlow^  Baron. — "  The  note  was  for  poundage,  and  an 
excess  was  made  out."  HtUlock,  Baron. — "  Prima  facie, 
the  note  was  evidence  of  a  debt.  Therefore,  in  order  to 
make  out  a  defence  on  the  ground  of  vicious  consideration, 
you  would  have  been  obliged  to  show  that  poundage  ex- 
clusively was  the  consideration ;  but  the  jury  might  have 
presimied  that  there  were  other  considerations."  Per 
Curiam, — "This  was  a  case  for  a  jury,  and  no  ground 
has  been  laid  to  induce  the  court  to  grant  the  rule."  Rule 
refused. 
So,  if  a  plaintiff  examine  his  witness  and  deliver  him 


216  NEW  TRIALS.  [Chap.  VH. 

over  to  the  defendant  to  cross-examine,  and  before  any 
opportunity  offer  to  enable  the  plaintiff  to  ask  him  any. 
questions  in  explanation,  the  witness  fall  down  in  a  fit,  and 
the  plaintiff  go  on  to  examine  other  witnesses  and  try  the 
cause,  the  court  will  not  afterwards  grant  a  new  trial,  to 
give  the  plaintiff  an  opportunity  of  letting  in  the  further 
testimony  of  the  same  witness.  In  Depeyster  v.  The 
Columbian  Insurance  Company,{l)  on  a  policy  of  insur* 
ance.  On  the  trial,  the  master,  while  on  his  cross-exami- 
nation by  the  defendant,  was  seized  with  a  fit,  and  could 
no  further  testify  ;  but  neither  party  desired  the  trial  to  be 
put  off  on  that  account.  There  was  a  verdict  for  the  de- 
fendants ;  and  now  it  was  moved  to  set  it  aside,  and  one 
ground  taken  was,  the  sudden  indisposition  of  the  witness. 
Upon  which,  Livingston,  J.,  delivering  the  opinion  of  the 
court,  observes :  "  A  motion  for  a  new  trial  is  made  on  the 
following  grounds,  1.  Because  the  plaintiffs  were  deprived 
of  the  full  benefit  of  the  testimony  of  one  of  the  witnesses, 
by  reason  of  his  sudden  illness.  This  witness  was  not 
seized  with  a  fit  until  the  plaintiff  had  examined  and 
given  him  over  to  the  defendants  ;  but  had  it  been  other- 
wise, they  should  have  suffered  a  nonsuit.  Instead  of  this, 
they  proceed  with  the  trial,  examine  other  witnesses,  and 
take  the  chance  of  a  verdict  on  the  testimony  then  in  their 
power.    After  this  they  come  too  late  for  a  new  trial." 

It  is  quite  clear  from  this  case,  that,  should  the  plaintiff 
submit  to  a  nonsuit,  or  the  party  apply  to  the  judge  imme- 
diately for  relief,  and  be  refuised,  the  court  would  extend 
rehef. 

In  Ainsworth  v.  &BSsions,{2)  a  petition  for  a  new  trial 
was  presented,  on  the  ground  that  one  Payne,  who  was  re- 
lied upon  as  a  principal  witness  in  the  cause,  through  sur- 
prise, or  some  unaccountable  cause,  was  so  disconcerted 


(1)  2  Caines.  85.  (2)  1  Root,  175. 
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and  confused  in  his  evidence,  that  neither  court  nor  jury 
could  understand  him,  whereby  the  petitioner  lost  his 
case ;  and  that  said  Payne  is  now  able  to  'testify  in  the 
clearest  manner.  Plea  in  abatement.  That  said  Payne 
is  not  a  new  evidence,  and  to  grant  new  trials  upon  the 
after  recollection  and  additional  testimony  of  former  wit- 
nesses, would  open  too  wide  a  door,  and  be  of  dangerous 
consequence.  By  the  Court — "Where  a  party  is  deprived 
of  his  most  material  evidence  by  some  unaccountable 
cause,  as  by  being  panic  struck,  or  by  a  paralytic  stroke  or 
other  affection;  which  for  that  time  has  deranged  die  re- 
collection of  the  witness,  so  that  the  party  loses  the  benefit 
of  his  testimony,  reason  and  justice  require,  that  the  party 
should  be  relieved  against  such  a  misfortune,  by  a  new 
trial,  as  much  as  when  he  is  deprived  of  his  evidence  by 
sickness  or  absence ;  but  in  such  cases  the  court  ought  to 
be  extremely  cautious  that  they  be  not  imposed  upon.'^ 

So,  the  court  will  relieve  against  the  mistake  of  a 
witness  materially  affecting  the  issue;  as  in  De  CUau 
V.  £hver.{l)  Action  against  the  owner  of  a  stage  coach 
for  the  loss  of  goods.  The  coach  set  out  from  the 
Swan  with  Two  Necks^  Lad-lane,  at  which  there  is  a 
board  stuck  up  to  give  notice,  that  the  proprietors  will  not 
be  responsible  for  any  parcel  above  the  value  of  five  pounds, 
unless  entered  and  paid  for  accordingly.  The  goods  were 
entered  at  the  Gloucester  coffee-house,  in  Piccadilly,  which 
is  a  receiving  house  for  this  and  many  other  coaches.  No 
intimation  was  given  to  the  plaintiff  that  this  was  not  the 
original  ofice  of  the  coach.  The  book-keeper  of  the  Glou- 
cester coffee-house,  swore,  at  the  trial*,  that  there  was  not 
in  his  office  any  notice  similar  to  that  in  Lad-lane.  A  ver- 
dict was  accordingly  found  for  the  plaintiff.  Plumer  and 
Dauncep  moved  for  a  new  trial,  on  an  affidavit  of  the 


(1)  2An8t.  517. 
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book-keeper,  that  he  had  been  mistaken  at  the  trial,  and 
that  such  notice  had  been  fixed  up  in  his  office.  Piggot 
and  C  Moore  objected,  that  this  would  be  a  new  trial, 
merely  to  supply  a  defect  in  the  evidence,  which  the  de- 
fendant ought  at  first  to  have  provided  against.  But,  per 
Macdonald,  chief  baron :  "  Since  the  argument  of  this 
case,  we  have  consulted  with  Lord  Kenyon  and  several  of 
the  other  judges,  as  to  the  practice,  and  we  find,  that  where 
an  evident  mistake  has  happened,  it  is  usual  to  grant  a 
new  trial." 

So,  in  D^Aguilar  v.  Tobi7i,{l)  cited  above ;  and  in 
Richardson  v.  Fisher.{2)  A  new  trial  had  been  moved 
for  in  this  case,  partly  on  the  ground,  that  the  verdict  was 
contrary  to  evidence,  but  chiefly  on  an  affidavit  from  a 
material  witness,  that  he  had  made  a  serious  mistake  in  giv- 
ing his  testimony.  Vaughan,  sergeant,  showed  cause  against 
the  rule.  Per  Curiam — "  If  there  were  nothing  else  in 
this  case,  there  must  be  a  new  trial  on  the  important  affi- 
davit, that  the  witness  has  made  a  mistake." 

And,  in  The  Inhabitants  of  Warren  v.  The  Inhabitants 
of  Hope,{3)  it  was  held,  that  a  new  trial  will  be  granted, 
where  a  material  witness,  whose  testimony  at  the  trial  was 
against  the  interest  of  the  petitioner,  has  since  discovered 
that  he  testified  incorrectly  by  mistake. 

But,  in  Kellcn  v.  Ben€tt,{i)  the  court  refused  to  grant  a 
new  trial  on  an  affidavit,  that  a  witness  (called  on  the  part 
of  the  defendant,  and  who  had  refused  to  release  an  interest 
which  rendered  him  incompetent)  had  misapprehended  the 
efiect  of  the  release,  and  was  now  ready  to  execute  one. 
Action  for  seaman's  wages.  On  the  trial  the  captain  of  the 
ship  was  called  as  a  witness  for  the  defendant,  who  refused 
to  release  his  interest,  and  a  verdict,  therefore,  passed  for 


(1)  2  Marshall,  265.  supra,  p.  182.  (2)  1  Bingham,  145. 

(3)  6  Greenl.  479.  (4)  4  Bingham,  17L 
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the  plaintiC  Motion  for  a  new  trial,  upon  an  affidavit  by 
the  captain,  that  he  did  Jiot  at  the  trial  understand  the 
meaning  of  releasing  his  interest ;  that  he  was  now  ready 
to  release  it ;  and  that,  in  truth,  he  had  no  interest.  It  was 
urged,  that  the  defendant  had  not  sworn  to  merits ;  that 
the  captain's  interest  was  clearly  established,  and  that  it 
would  be  a  most  dangerous  precedent  to  permit  a  witness 
thus  to  retract  what  he  had  said  at  the  trial.  And,  Besty 
Oh.  J.  having  intimated,  that  the  nature  of  the  required 
release  was  repeatedly  explained  to  the  captain  at  the  trial ; 
The  Court  thought  it  would  be  too  much  to  disturb  the 
verdict,  upon  such  an  affidavit,  when  from  the  absence  of 
any  deposition  to  merits,  it  was  probable  the  result  of  a 
second  trial  would  not  differ  from  that  of  the  first,  and 
when  the  witness  in  question  must  be  placed  in  the  box, 
under  circumstances  so  8U8picious.(l) 

With  this  agrees  the  spirit  of  the  decision  in  Depeyster 
V.  The  Columbian  Insurance  Company J^2)  and  cannot 
be  said  to'  be  at  variance  with  the  general  principle,  that  on 
all  such  applications,  ought  to  govern  the  discretion  of  the 
court,  inclining  them  to  relieve  whenever  the  mistake,  sur- 
prise or  accident  occurs,  without  blame  or  suspicion,  in  a 
material  part,  and  the  party  has  merits,  and  would  be 
otherwise  without  relief 

Upon  thisprinciple  the  courtacted,  and  furni3heda  strong 
example  in  Hewlett  v.  Cruchley,{3)  where  the  defendant 
waa  surprised  by  the  evidence  of  a  witness.  Action  for  a 
malicioqs  prosecution.  The  defendant  was  an  attorney. 
The  plaintiff  had  been  for  fourteen  years  his  clerk,  whom 
he  afterwards  had  indicted  in  seven  bills  for  enibezzlement; 
but  declined  to  give  evidence,  and  the  plaintiff  was,  of 
course,  acquitted.  Upon  this,  the  present  suit  was  brought^ 
and  upon  the  part  of  the  defendant,  to  show  that  there  waA 


I 


(1)  Vide  Say  re,  27.        (2)  2  Caines,  85.        (3)  3  Taunt.  277. 


* 


220 


NEW  TRIALS. 


[Chap.  VII. 


a  probable  cause  for  the  prosecution,  it  was  proved  that  a 
case  had  been  laid  by  the  defendant  before  a  barrister,  who 
was  examined  as  a  witness,  upon  the  subject  of  preferring 
the  indictment.  He  however  stated  that  he  believed  that 
the  case  exhibited  to  him  at  the  trial,  was  not  the  whole 
of  the  case  laid  before  him  for  his  opinion ;  that  more  papers 
had  been  laid  before  him,  and  that  a  strong  case  had  been 
stated.  He  mentioned  having  given  an  opinion^  in 
writing,  which  was  not  annexed  to  the  case  then  produced ; 
and  that  the  case  on  which  he  advised,  stated  the  names  of 
the  parties,  which  this  paper  did  not  contain.  The  court 
charged  there  was  no  probable  cause,  and  verdict  for  the 
plaintiff,  £2000  damages.  Motion  for  a  new  trial ;  and  one 
of  the  grounds  urged  was,  that  the  evidence  given,  with 
respect  to  the  case,  was  completely  diflferent  from  that 
which  the  defendant  had  reason  to  expect,  and  was  a  sur- 
prise on  him ;  that  the  witness  before  whom  the  case  had 
been  laid  for  his  opinion,  previous  to  the  prosecution,  had 
been  mistaken  in  his  recollection,  and  that  no  other  case  or 
written  paper  had  ever  been  laid  before  him,  than  that 
which  was  produced  on  the  trial,  which  was  annexed  to 
the  affidavit.  And,  per  Mansfield^GhJ. — "As  to  the  ground 
of  surprise,  was  it  ever  put  to  the  decision  of  a  court,  that 
when  the  defendant  has  called  witnesses,  and  they  proved 
contrary  to  his  expectations,  what  was  false  and  contrary 
to  truth,  the  defendant  should  therefore  ask  a  new  trial  ? 
Such  a  thing  was  never  heard  of"  Heath,  J. — "  As  to  the 
evidence  of  the  barrister,  if  it  clearly  appeared  to  my  satis- 
&ction  that  the  witness  was  surprised,  and  gave  evidence 
contrary  to  the  expectation  he  had  raised,  I  would  send  it 
to  a  new  trial ;  but  no  such  a  thing  appears."  Chambre^ 
J. — "  I  entirely  agree  that  the  court  ought  not  in  this  case 
to  interfere  with  the  province  of  a  jury ;  although  there  are 
cases  in  which  the  court  may  properly  do  that,  but  this  is 
not  one  of  them."(l) 


(1)  Et  Tide,  3  Marsh.  Keivt.  Rep.  85. 
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3.  Neither  a  direct  impeachment  of  the  veracity  of  the 
witnesses,  nor  affidavits  of  perjury,  nor  even  an  indictment 
for  conspiracy  or  perjury,  unlsss  the  case  is  so  gross  as  to 
make  it  probable  the  verdict  was  obtained  by  perjury,  or 
that  the  false  testimony  occasioned  a  surprise  upon  the 
party^  will  be  sufficient  cause  to  set  aside  a  verdict,  and 
grant  a  new  trial.  (1) 

In  the  Ki7ig  v.  Hef/donj{2)  it  was  held,  that  a  witness  - 
indicted  for  perjury  was  not  a  reason  to  postpone  judg- 
ment against  the  person  convicted.  The  defendant  was 
convicted  of  bribery,  and  it  was  now  moved  to  postpone 
judgment,  till  an  indictment,  which  he  had  preferred 
against  one  Burbage,  for  perjury  in  his  evidence,  was  de- 
termined. Norton,  solicitor  general,  and  Morton,  showed 
for  cause,  that  this  was  a  motion  of  the  first  impression,  and 
of  very  dangerous  consequence,  merely  to  delay  justice. 
That  the  perjury  assigned  in  the  indictment  is  not  in  respect 
of  the  fact,  for  which  Hey  don  is  convicted,  but  a  collateral 
circumstance : — that  Burbage  offered  to  take  his  trial 
immediately  aAer  the  indictment  found,  but  the  defendant 
refused  to  consent  to  it ;  and,  after  deliberation  had,  per 
Lord  Mansfield,  Ch.  J. — "  I  am  clear,  that  Heydon  can 
be  no  witness  in  this  case,  if  they  mean  by  this  indictment 
to  alleviate  the  judgment  of  the  court  for  the  bribery,  be- 
cause he  is  swearing  in  his  own  cause.  And  the  witnesses 
on  the  indictment  having  all  been  previously  examined  at 
the  former  trial,  makes  an  end  of  this  motion  ;  for  their 
credit  has  already  been  weighed  by  a  jury,  and  found 
wanting." 

In  Benfield  v.  Petrie.{^)  Action  of  debt  on  the  statute 
against  bribery,  and  verdict  for  plaintiff.  A  rule  to  show 
cause  why  there  should  not  be  a  new  trial  had  been  ob- 
tained on  an  affidavit  of  the  defendant,  which  stated  that 


(1)  2  Tidd,  914.        (2)  1  W.  Black.  404.         (3)  3  Doug.  24. 
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two  of  the  plaintiff's  witnesses  at  the  trial,  whose  names 
were  Wilks  and  Shilling,  had  been  indicted  for  perjury  in 
this  cause  on  the  evidence  of  several  persons,  and  that  true 
bills  had  been  found.  Lord  Mansfield — "  This  is  an  ac- 
tion for  bribery.  All  the  facts  given  in  evidence  go  on  the 
ground,  that  two  persons  were  agents,  and  that  the  bribery 
was  committed  by  them.  Evidence  of  these  facts  was  given 
by  seven  or  eight  persons  besides  the  parties  indicted,  and 
both  the  persons,  who  bribed,  were  examined  for  the  de- 
fendant at  the  trial.  The  jury  found  a  verdict  for  the 
plaintiff,  against  the  evidence  of  these  two  persons,  on 
grounds  which  impeach  that  evidence.  The  judge,  who 
tried  the  cause,  is  satisfied  with  the  verdict,  and,  therefore, 
it  stands  as  a  verdict  with  the  weight  of  evidence  in  its 
fiivour.  The  motion  for  a  new  trial  rests  solely  on  the 
ground,  that  two  of  the  witnesses  have  been  indicted  for 
perjury.  It  is  not  an  established  rule,  that  it  is,  of  course, 
to  stay  a  verdict,  because  the  witnesses  in  support  of  that 
verdict  have  been  indicted  for  perjury."(l) 

So,  in  Wheatly  v.  Edwards.[2)  Action  oicrim,  con,  and 
verdict  for  plaintiff.  On  a  motion  for  a  new  trial,  there 
was  strong  evidence  of  perjury  in  the  witnesses  to  the 
criminal  conversation  on  express  testimony  against  them. 
Lord  Mansfield  particularly  observed,  there  was  direct 
testimony  of  subornation  of  perjury  by  the  plaintiff's  con- 
sent, of  the  witnesses ;  and  this  in  different  places,  by  three 
different  witnesses.  On  the  other  side,  four  persons  swore 
to  the  character  of  one  of  the  witnesses  who  was  living, 
and  who  swore  the  other  was  dead,  and  that  he  had  seen 
him  in  his  coffin,  and  there  was  a  witness  who  swore  that 
this  man  was  alive ;  and  yet  his  lordship  said,  that  there 
appealed  no  ground  on  the  evidence  for  granting  a  new 


(1)  Et  vide,  Macpherson  v.  Petrie  and  Petrie  v.  MUeSy  3 
Doug.  26  and  27.  (2)  Loift,  87. 
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trial ;  but  that  they  might  proceed  by  indicting  the  wit- 
nesses for  perjury. 

And  with  this  the  modem  practice  agrees.  In  Warwick 
V.  Bruc€j{l)  the  plaintiff  obtained  a  verdict  for  £150,  and 
had  judgment,  upon  which  the  defendant  brought  error,  and 
after  argument,  judgment  was  affirmed.  But  before  the  case 
came  on  to  be  heard  in  error,  the  defendant  preferred  an  in- 
dictment against  two  of  the  plaintiff's  witnesses  for  perjury 
in  their  evidence  at  the  trial,  and  on  a  former  day  in  this 
term,  obtained  a  rule  nisi,  for  staying  execution  upon  the 
judgment  until  the  trial  of  this  indictment,  upon  an  affidavit 
made  by  himself,  charging  the  said  witnesses  with  perjury. 
But  per  Lord  EUenbortnig-k,  Ch.  J. — "  It  would  be  highly 
dangeroas  to  allow  this  rule  to  be  made  absolute,  for  this 
would  be  a  receipt  to  every  person,after  verdict  and  judgment 
against  him,  how  to  delay  the  fruit  of  such  judgment,  by 
indicting  some  of  the  plaintiff's  witnesses  for  perjury.  And 
should  this  rule  be  made  absolute,  it  would,  perhaps,  pre- 
vent the  plaintiff  from  being  a  witness  at  the  trial  of  the 
persons  indicted."  And  because  this  seemed  to  be  a  new 
and  dangerous  experiment,  the  court  directed  the  rule  to 
be  discharged  with  costs.(2) 

So,  also,  in  Seeley  v.  Mayhew.{3)  Assumpsit  against 
the  defendant,  as  acceptor  of  a  bill  of  exchange,  drawn  by 
T.  Parish.  The  defendant's  hand'^n-iting  having  been 
proved,  the  defence  was,  that  the  bill  had  been  given  for  a 
horse  sold  by  Seely  to  Parish,  which  was  warranted  sound, 
but  was  ill  at  the  time,  and  shortly  afterwards  died.  T[4ie 
jury  having  found  a  verdict  for  the  defendant,  AddomSj 
.sergeant,  now  moved  for  a  new  trial  on  the  ground  of  sur- 
prise, the  defence  not  having  been  anticipated,  and  true 
bills  for  perjury  having  since  been  found  against  the  wit- 
nesses, who  spoke  to  the  warranty,  and  the  property  of  the 


(J)  4  Maule  &  Selw.  140.  (2)  Vide,  4  Taunt.  $40. 

(3)  4  Binghain,  561. 
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horse  being  in  Seeley.  But  the  court  thought  that  was  a 
circumstance  of  which  they  ought  not  to  take  notice ;  and 
observing,  that  Lord  Mansfield  and  Lord  Erskine  had  ex- 
pressed the  greatest  disapprobation  of  indicting  witnesses 
while  a  cause  was  yet  pending,  refused  the  rule. 

And,  in  Pott  v.  Parker. {!)  Motion  to  set  aside  verdict 
for  plaintiff.  There  was  a  sale  of  wheat,  and  the  only 
question  was,  whether  the  price  of  it  had  been  paid. 
There  was  contradictory  evidence,  and  an  indictment  for 
perjury  had  been  found  against  the  witnesses  for  the  plain- 
tiff, and  the  character  of  the  defendant  was  at  stake.  And 
per  Lord  Ellenborough^  Ch.  J. — "  It  was  a  question  up- 
on the  credit  due  to  the  witness,  and  it  was  left  to  the 
jury.  To  grant  a  new  trial  on  the  ground  that  an  indict- 
ment for  perjury  heis  been  found,  would  be  new  and  dan- 
gerous. The  only  thing  possible  would  be,  to  stay  execu- 
tion during  the  finding  of  the  indictment  for  perjury,  but 
that  we  cannot  grant."(2) 

And  it  has  been  held,  that  even  a  conviction  for  perjury 
will  not  induce  the  court  to  stay  proceedings,  much  less  to 
set  aside  the  verdict.(3) 

To  the  universality  of  the  rule,  there  have  been  cases 
held  as  exceptions.  Of  this  kind  is  Fctbrilius  v.  Cocifc.(4) 
But  there  the  whole  case  resolved  itself  into  a  fiction,  to 
the  entire  satisfaction  of  the  court.  The  case  was  this. 
The  plaintiff  sued  in  trover  for  6,000  pagodas.  The  de- 
fendant always  denied  the  whole  story,  but  was  not  able  to 
contradict  the  proof  at  the  trial.  The  jury,  to  the  satisfisu:- 
tion  of  Lord  Mansfield^  found  a  verdict  for  the  plaintiff  for 
£2,400,  the  value  of  the  pagodas.  The  defendant  moved 
for  a  new  trial,  upon  the  ground  that  the  whole  was  a  fic- 
tion supported  by  perjury,  which  he  could  not  be  prepared 


(1)  2  Chitty's  Rep.  269.        (2)  Sed  vide,  contra,  1  Greenl.  322. 
(3)  2  Price,  3.    Etvide,  9  Price,  89.  (4)  3  Bur.  1771. 
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to  answer.  That  since  the  trial,  many  circumstances  had 
been  discovered  to  detect  the  iniquity,  and  to  show  the 
subornation  of  the  witnesses.  The  court,  after  a  very  strict 
scrutiny,  granted  a  new  trial  on  payment  of  costs.  The 
justice  and  propriety  of  this  determination  appeared  in  a 
very  strong  light  to  many  persons,  who  thought  the  whole 
story  to  be  manifestly  a  scheme  of  villany  supported  by 
perjury.    And  the  plaintiff  never  dared  to  try  it  again. 

So,  if  the  perjury  or  conspiracy  is  rendered  probable,  and 
the  testimony  must  have  operated  as  a  surprise,  as  in 
Thurtell  v,  Beaumont,{\)  In  the  first  instance  the  court 
refused  to  grant  a  rule  nisi  for  a  new  trial,  on  the  ground 
that  subsequently  to  a  verdict  for  the  plaintiff,  the  grand 
jury  h«id  found  a  bill  against  him  and  others,  for  a  con- 
spiracy to  defraud  the  insurance  company.  But  on  aflSda- 
vits  disclosing  the  conspiracy  itself,  and  showing  that  the 
defendant  did  not  obtain  a  knowledge  of  it  till  after  the  trial, 
so  that  the  plaintiffs  case  was  in  effect  a  surprise  on  him, 
the  court  granted  a  rule  nisi  for  a  new  trial,  on  payment  of 
costs. 

And  in  Morrell  v.  KimbalL{2)  A  new  trial  was  granted, 
on  the  ground  of  the  perjury  of  the  party's  own  witness, 
evidently  a  strong  example  of  surprise.  The  reasons  and 
the  ground  taken  in  opposing  the  motion  are  sufficiently 
etplained  in  the  opinion  of  the  court,  by  Weston,  J. — "It 
has  been  made  to  appear  in  the  present  case,  highly  proba- 
^ble,  that  in  the  action  originally  tried  between  these  par- 
ties, the  petitioner  for  a  review  would  have  prevailed,  but 
for  the  testimony  of  Daniel  PhilbrooL  It  further  appears 
that  in  giving  this  testimony,  Philbrook  was  guilty  of  wil- 
fiil  and  corrupt  perjury,  of  which  he  has  been  since  con- 
victed, and  is  now  suffering  the  punishment  awarded 
against  him.    Upon  these  facts  the  petitioner  appeals  to  the 


I 


(1)  1  Bingham,  337.  (2)  1  Oreenl.  323. 
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egad  discretion  of  this  court,  praying  that  a  writ  of  review 
may  be  granted  him,  that  the  cause  may  be  again  exa- 
mined upon  its  merits,  and  that  justice  may  be  done  be- 
tween the  parties.  If  the  judgment  rendered  against  the 
petitioner  was  obtained  by  perjury,  he  is  not  the  less  injured 
because  it  was  not  committed,  in  consequence  of  the  pro- 
curement, subornation,  or  even  privity  of  the  adverse 
party.  Though  the  latter  may  have  been  innocent  of  any 
charge  of  this  nature  at  the  time,  it  is  more  than  question- 
able whether  he  can,  in  for  o  conscienticB,  continue  to  enjoy 
the  fruits  of  the  perjury,  after  it  has  been  made  apparent. 
As  to  the  last  objection,  it  is  clearly  a  rule  of  law,  that  the 
party  calling  a  witness  shall  not  be  permitted  to  attack  his 
character  by  general  evidence  ;  yet  he  may,  by  other  wit- 
nesses, disprove  the  facts  to  which  he  testifies.  If  there- 
fore  the  facts  thus  testified  to  are  directly  proved  to  be  false, 
there  is  no  principle  of  law  or  of  justice  which  prevents 
the  party  from  availing  himself  of  the  truth  of  his  case, 
although  the  credit  of  his  own  witness  may  thereby  be  im- 
peached. New  trials  have  been  frequently  granted,  where 
there  has  been  strong  reason  to  suspect  that  perjury  has 

f      been  committed ;  much  more  ought  they  to  be  where  the 

I      perjury  has  been  clearly  demonstrated." 

*But  there  being  no  allegation  of  surprise,  the  motion  was 
refused  in  Proctor  v.  Simmons,{l)  Action  for  an  assault. 
At  the  trial,  the  plaintiff  called  two  of  her  children  and  her 
sister  as  witnesses,  to  prove  that  the  defendsuit  had  been 
guilty  of  an  outrageous  assault,  in  order  to  entitle  her  to 
large  damages.  The  jury,  however,  found  a  verdict  for  her, 
damages  one  shilling  only.  On  motion  for  a  new  trial 
on  affidavits,  that  two  of  the  witnesses  had  been  guilty 
of  gross  perjury  at  the  trial,*  the  court  observed,  "  That 
as  the  defendant  had  not  sworn  that  he  had  been  taken 
by  surprise  at  the  trial,  there  was  no  ground  for  the  appli- 


(1)  9  Moore,  581. 
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cation;  ahd  that  it  would  be  a  dangerous  precedent  to 
grant  a  new  trial  on  the  mere  affidavit  of  the  one  party, 
that  the  witnesses  of  the  other  had  been  guilty  of  perjury." 

So  fiur  the  principle  of  the  rule  has  been  adopted  in 
New- York.  In  Jackson  v.  Rowland^{\)  in  ejectmerit, 
witnesses  were  called  on  the  trial  to  impeach  the  cha- 
racter of  one  Hay,  for  truth  and  veracity,  a  witness 
for  the  plaintiff.  The  jury  found  for  the  defendant  on 
a  case  reserved.  One  point  urged  for  setting  aside  the 
verdict,  was,  that  Hay  was  discredited,  and  it  was  held 
that  a  subsequent  impeachment  of  a  witness  cannot  be 
insisted  on  in  support  of  a  motion  for  a  new  trial.  *^  The 
character  of  the  witness,"  say  the  court,  "should  have 
been  attacked  before  the  parol  evidence  was  given }  for 
should  the  judge  have  discredited  his  testimony,  the  plain- 
tiff, for  aught  appearing  to  the  court,  might  have  oflfbred 
other  proof  to  the  same  point." 

It'  is  to  be  presumed  that  objections  to  a  witness,  on  the 
ground  of  an  indictment  for  a  felony,  would  be  at  least  as 
unavailing  on  a  motion  for  a  new  trial,  as  an  attempt 
Xo  impeach  him  for  that  cause  was  h^d  to  be  at  the  triaK 
In  Jackson  v.  Osborne^  ex  dem.  Gibbs,{2)  in  ejectment, 
one  Joel  Wood,  a  subscribing  witness  to  a  deed,  was 
called  to  prove  it.  The  defendant,  for  the  purpose  of  im- 
peaching the  testimony  of  Joel  Wood,  upon  whose  oath 
the  deed  to  Gibbs  had  been  proved  before  the  commis- 
sioner, offered  to  prove  that  two  bills  of  indictment  were 
found  by  a  grand  jury  against  him,  one  charging  him  with 
perjury,  and  the  other  with  forgery,  committed  by  him 
in  relation  to  the  premises  in  question ;  that  he  had  ab- 
sconded, and  had  ever  since  remained  out  of  the  territory 
of  the  United  States,  for  which  reason,  he  had  not  been 
tried  ;  that  subsequent  to  the  indictments,  and  before  the 


(1)  6  WendeU,  666.  '    (2)  2  Wendell,  555. 
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commencement  of  this  suit,  Gibbs  in  person  procured 
Wood,  to  make  the  proof,  before  the  commissioner,  cer- 
tified on  the  deed.  This  testimony  was  objected  to,  by 
the  plaintiff's  counsel,  and  rejected  by  the  judge.  There 
was  a  verdict  for  the  plaintiff,  and  on  motion  to  set  it  aside, 
one  of  the  points  taken  was,  the  rejection  of  the  testimony 
offered  to  impeach  Wood.  Upon  this  the  court  observe : 
'*The  evidence  offered  to  impeach  the  witness  to  the  deed, 
was  properly  rejected.  That  he  had  been  indicted  for  per- 
jury  and  forgery,  did  not  affect  his  competency,  not  having 
been  tried  and  convicted.  The  credibility  of  a  witness  is 
not  to  be  impeached  by  proof  of  a  pfirticular  offence,  but  by 
evidence  of  general  bad  character.  If  it  was  not  compe- 
tent to  prove  that  the  witness  had  perpetrated  the  offences 
for  which  he  had  been  indicted,  (of  which  there  could  be 
no  question,)  it  follows  of  necessity  that  the  fact  of  his  hav- 
ing been  indicted  was  inadmissible  evidence."(l) 

4.  Intimately  connected  with  the  preceding  rule  is  this, 
that  a  new  trial  will  not  be  granted,  to  furnish  an  oppor- 
tunity, to  impeach  a  witness,  upon  a  subsequent  discovery 
of  his  interest  or  turpitude,  or  general  bad  character. 

Thus,  in  Thimer  v.  Pearte.{2)  Action  for  withdrawing 
suit  from  mills  of  plaintiff,  and  verdict  for  defendant.  Mo- 
tion for  a  new  trial  upon  two  grounds  i-^First.  That  it  was 
a  verdict  against  evidence.  Secondly.  Upon  an  affidavit, 
that  it  had  been  discovered  since  the  trial  that  five  out  of 
nine  of  the  witnesses  on  the  part  of  the  defendant  were 
interested  in  the  event  of  the  cause,  and,  therefore,  were 
incompetent,  and  ought  not  to  have  been  received.  The 
court,  being  of  opinion  that  the  weight  of  evidence  was  in 
favour  of  the  verdict,  discharged  the  rule  on  that  ground ; 
but  first  gave  their  opinions  upon  the  other  point,  seriatim, 
Ashhurstf  J. — "  The  regular  time  for  objecting  to  the  com- 

(1)  Et  ride,  2  Manh,  Kent.  Rep.  130.        (2)  1  Term  Rep.  717. 
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petency  of  witnesses  is  at  the  trial.  The  ancient  doctrine 
on  this  head  was  so  strict,  that  if  a  witness  were  once  ex- ' 
amined  in  chief,  he  could  not  afterwards  be  objected  to  on 
the  ground  of  interest.  Perhaps  that  strictness  may,  in 
some  degree,  be  relaxed,  by  the  custom  of  suffering  wit- 
nesses to  be  examined  conditionally,  which  is  only  waiving 
the  objection  for  the  time.  But  still  the  objection  must  be 
made  at  the  trial."  Butter,  J. — "  There  has  been  no  in- 
stance of  this  court's  granting  a  new  trial,  on  an  allegation 
that  some  of  the  witnesses  examined  were  interested,  and  I 
should  be  very  sorry  to  make  the  first  precedent.  Ancient- 
ly, no  doubt,  the  rule  was,  that  if  there  were  any  objection 
to  the  competency  of  the  witness,  he  should  be  examined 
on  the  voir  dire  ;  and  it  was  too  late  after  he  was  sworn 
in  chief.  In  later  times  that  rule  has  been  a  little  relaxed ; 
but  the  reason  of  doing  so  must  be  remembered.  It  is  not 
that  the  rule  is  done  away,  or  that  it  lets  in  objections 
which  would  otherwise  have  been  shut  out.  It  has  been 
done  principally  for  the  convenience  of  the  court,  and  it  is 
for  the  furtherance  of  justice."  Grose^  J. — "  If  this  objec- 
tion had  been  made  before  me  at  the  trial,  perhaps  I  might 
have  admitted  it ;  but  then,  by  the  rule  of  law,  objections 
of  this  nature  must  be  made  at  the  trial.  And  if  the  plain- 
tiff will  insist  upon  the  strict  rule  relative  to  the  incompe- 
tency of  witnesses,  the  defendant  has  an  equal  right  to 
avail  himself  of  the  rule  that  the  objection  now  comes  too 
late."(l) 

So,  in  Sells  v.  ^are,(2)  Vaugharij  sergeant,  for  the  de- 
fendant, moved  for  a  new  trial  in  this  cause,  on  the  ground, 
among  others,  that  a  person  calling  himself  Joseph  Man- 
ning,  had  been  duly  sworn  on  the  gospels,  as  a  christi&n  ; 
whereas,  it  had  been  discovered  since  the  trial,  that  his  real 
name  was  Solomon  Money,  that  he  was  a  Jew  before  and 


(1)  Et  vide,  Soulet  v.  LoiseaUy  6  Mart  Lou.  Rep.  512. 

(2)  3  Bred,  db  Bing.  232. 
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at  the  time  of  the  trial,  and  that  he  was  still  a  regular 
attendant  at  the  synagogue.  The  learned  sergeant  urged 
that  the  jury,  in  coming  to  the  conclusion  which  they  had 
done,  must  have  believed  the  testimony  of  this  witness,  who 
had  given  his  evidence  under  a  sanction,  which  he  could 
not,  from  his  religion,  consider  binding.  But  the  court 
held  that  the  objection  came  too  late,  and  that  it  would  be 
productive  of  great  danger  and  confusion,  if  such  affidavits 
were  received. 

In  this  state,  the  rule  has  been  adopted.  In  Bunn  v. 
Hayt,{l)  a  motion  was  made  to  set  aside  the  verdict.  One 
ground  was  on  newly'discovered  evidence,  tending  to 
impeach  the  credit  of  the  material  witness.  But,  Per  Cu- 
riam— "  A  verdict  is  never  set  aside  to  give  the  party  an 
opportunity,  of  impeaching  the  credit  of  witnesses  sworn  at 
a  former  trial.  The  evidence  should  be  of  some  material 
fact,  which  would  induce  the  beUef,  that  if  proved  to  the 
jury,  it  would  so  far  influence  their  minds,  as  to  produce  a 
different  verdict." 

So,  in  Shumway  v.  Fowler.{2)  Seduction  case,  and 
verdict  for  the  plaintiff.  After  the  trial,  evidence  tending 
to  discredit  the  daughter  of  the  plaintiff,  the  principal  witness 
was  discovered,  and  a  motion  made  to  set  aside  the  verdict 
and  grant  a  new  trial.  But  refused,  the  court  reiterating 
the  rule — "  A  new  trial  is  not  to  be  granted  merely  on  the 
discovery  of  new  evidence,  which  would  impeach  the  cha- 
racter of  a  witness  at  the  trial.  There  would  be  no  end  of 
new  trials  on  that  ground."(3) 

To  this,  there  has  been  an  exception,  in  Jackson  v.  Kin- 
ney,(4)  where  it  was  held  that,  although  in  general  a  new 
trial  will  not  be  granted  on  the  ground  of  newly  discovered 
evidence,  when  it  goes  merely  to  impeach  the  testimony  of 


(1)  3  Johns.  Rep.  255.  (2)  4  Johns.  Rep.  425. 

(3)  Et  Tide,  5  Johns.  Rep.  248.         (4)  14  Johns.  Rep.  186. 
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a  witness  at  the  former  trial,  yet  in  causes  concerning  the 
title  to  military  lands,  where  the  identity  of  the  original 
patentee  is  in  question,  a  new  trial  may  be  granted,  to  give 
the  defendant  an  opportunity  of  impeaching  the  character 
of  the  principal  witness  for  the  plaintiff,  especially  wh^i  the 
defendant  has  been  a  long  time  in  possession.(l) 

So  in  Waiters  case,(2)  in  Massachusetts.  The  defendant 
was  indicted  and  convicted  of  forgery.  He  moved  for  a 
new  trial,  on  the  ground  of  an  improper  conviction.  The 
facts  appear  in  the  opinion  of  Parsons,  Ch.  J. — ^^  Richard- 
satiy  whose  receipt  the  defendant  is  charged  with  forging, 
was  sworn  as  a  witness,  and  as  he  could  neither  gain  nor 
lose  by  the  event  of  the  trial,  as  it  then  appeared,  he  was 
properly  admitted.  The  motion  is  therefore  rested  on  two 
grounds. — That  the  defendant  has  since  obtained  evidence 
that  Richardson  was  incompetent ;  or  if  he  was  compe- 
tent, that  the  defendant  now  has  evidence  further  to  dis- 
credit him.  As  to  any  further  evidence  against  Richard- 
son's credibility,  it  cannot  in  this  case  avail  the  defendant. 
At  the  trial,  he  must  have  expected,  that  Richardson  would 
be  called  by  the  solicitor  general,  and  he  does  not  pretend 
that  he  was  then  surprised  by  the  testimony  of  this  wit- 
ness. He  expected  it,  and  he  attempted  by  the  testimony 
of  witnesses  to  destroy  his  credit,  by  proving  that  his  gene- 
ral character  as  to  truth  was  bad. — To  give  time  to  the 
defendant  to  scrutinize  a  neighbourhood,  and  discover  some 
who  may  testify  to  a  witness's  general  bad  character, 
which  if  the  testimony  be  true  must  be  generally  known, 
would  be  preposterous  and  dangerous."(3) 

So,  in  Hammond  v.  Wadhams,{i^  where  a  witness  on 
a  trial  was  not  unexpected  by  the  party  against  whom  he 
was  produced,  and  his  character  was  discredited,  the  court 
would  not  grant  a  new  trial  on  the  ground  that  the  party 


(1)  Accord.  3  GrecDl.  92.  (2)  5  Mass.  Rep.  261. 

(3)  Ex  vide,  Drew's  case,  4  Mass.  399.      (4)  5  Mass.  Rep.  353. 
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had  since  the  trial  discovered  further  evidence  of  his  want 
of  credit.  Parsons,  Ch.  J. — "  It  is  not  suggested  by  the 
demandant  that  he  was  surprised  by  Fanning's  testimony* 
On  the  contrary  he  came  prepared  to  discredit  him,  which 
he  effectually  did  in  the  opinion  of  the  judge.  To  grant  a 
new  trial  to  give  further  opportunity  to  discredit  a  witness, 
whose  testimony  was  not  unexpected,  and  who  had  in  fact 
been  discredited,  would  be  unprecedented,  and  productive 
of  mischievous  consequences.  We  cannot,  therefore,  grant 
a  new  trial  on  the  second  ground  on  which  it  was 
moved." 

So  held  in  Maine,  in  Keeny.  Spragu£,{l)  say  the 
court,  "  A  new  trial  will  not  be  granted  for  the  purpose  of 
discrediting  a  witness  by  showing  contradictory  testimony 
from  his  own  deposition  given  at  an  early  stage  of  the 
same  cause,  the  deposition  being  on  the  files  of  the  court, 
but  accidentally  omitted  to  be  read.  The  court,  in  deny- 
ing the  motion,  lay  stress  upon  the  fact  that  the  counsel  for 
the  defendant  knew  of  the  existence  and  contents  of  the 
deposition,  and  in  communicating  the  fiicts  to  the  counsel 
who  tried  the  cause,  it  was  incumbent  on  him  to  have 
stated  this  also." 

And  in  iSoutk  Carolina,  in  Lloyd  v.  Monpocy,{2)  where 
a  new  trial  was  moved  for  on  the  ground  that  one  of  the 
witnesses  was  bribed,  who  swore  to  the  fact,  the  motion 
was,  notwithstanding,  denied,  the  court  observing :  "  But 
the  most  substantial  ground,  and  indeed  the  only  one  on 
which  the  court  has  had  any  difficulty,  is  the  sixth:  the 
facts  stated  in  that  ground  are  attempted  to  be  supported  by 
the  affidavit  of  the  witness  herself,  that  she  had  been  bribed, 
and  had  sworn  falsely  on  the  trial.  It  would  be  a  sufficient 
objection  to  the  admission  of  this  affidavit,  that  a  copy  of  it 
has  not  been  given  to  the  person  accused  of  the  subornation 


(1)  3  Grecnl.  77.  (2)  2  Nott  &  M'Cord,  446. 
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of  perjury,  that  the  charge  mic^ht  be  rebutted.  But  even 
waiving  that  objection,  I  do  not  think  it  ought  to  be  re- 
ceived. The  discovery  of  parol  evidence  after  a  trial,  has 
never  been  admitted  in  this  state,  as  a  good  ground  for  a 
new  trial.  The  tampering  with  witnesses,  to  which  it 
would  lead,  the  frauds  and  perjuries  which  it  would  intro- 
duce, and  the  endless  litigation  which  would  ensue,  adoKK 
nish  us  to  be  careful  how  we  depart  from  that  long  settled, 
and,  I  think,  safe  and  necessary  rule." 

But  when  the  facts,  on  which  the  witnesses  found  their 
testimony,  are  clearly  falsified  by  affidavit,  the  verdict  will 
be  set  aside.  The  reason  of  this  distinction  is  manifest ; 
tampering  with  witnesses  may  pervert  the  truth,  but  can^ 
not  change  facts. 

In  Lister  v.  Mundell{l)  In  this  case  a  writ  of  fieri 
fcLcitis  issued  against  the  defendant,  a  bankrupt,  before  cer** 
tificate  obtained,  but  not  executed  till  after.  To  invalidate 
the  effect  of  the  certificate,  it  was  stated,  that  the  defendant 
had  lost  more  than  £5  on  one  day  by  horse-racing,  and  to 
try  this  a  plea  of  bankruptcy  was  directed.  At  the  trial)  * 
to  prove  the  money  lost,  the  plaintiff  produced  three  wit- 
nesses, all  of  whom  swore  to  the  fact  of  the  money  having 
been  lost  in  1793,  and  two  of  them  founded  their  testimony 
on  particular  circumstances  within  their  recollection,  viz  s 
Thomas  Dinnis,  that,  till  1793,  he  had  lived  at  Hunman- 
by,  in  Yorkshire,  and  on  his  leaving  that  place,  had  come 
immediately  to  Scarborough ;  and  William  Dove^  that  a 
child  of  his  died  about  a  month  before  the  race  in  question 
took  place.  Verdict  for  the  plaintiff.  And  now  a  rule 
nisi,  for  a  new  trial,  was  moved  for,  on  affidavits  contra- 
dicting the  particular  circumstances  on  which  the  two  wit- 
nesses, above-mentioned,  founded  their  testimony.  The 
court  observed,  that  though  it  was  unusual  to  grant  a  new 


(1)  1  Bos.  &  Pul.  427. 
30 
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trial  on  evidence  contradicting  the  testimony  on  which  the 
verdict  had  proceeded,  discovered  subsequent  to  the  trial, 
yet  as  the  very  facts  on  which  these  witnesses  had  foimded 
themselves,  were  falsified  by  the  affidavits  produced,  they 
thought  it  afforded  a  sufficient  ground  for  a  new  trial,  and 
accordingly  granted  a  rule  nisi.  Against  this,  Le  Blanc 
was  now  to  have  shown  cause,  but  on  a  question  from  the 
court,  he  admitted  that  he  could  not  contradict  the  affidavits 
which  had  been  produced ;  and  therefore  the  court  made 
the  rule  absolute. 

And  it  would  appear,  that  if  a  party  admitted  his  having 
bribed  a  witness,  or  the  witness  himself  should  put  that 
by  affidavit  before  the  court,  it  would  avoid  the  verdict, 
but  not  if  the  witness  should  only  declare' it. 

In  George  v.  Pierce,  In  order  to  a  new  trial  an  affi- 
davit was  read,  that  one  of  the  witnesses  had  declared  that 
he  had  gotten  a  guinea  to  stifle  the  truth.  Gotdd — ''An 
affidavit  of  him  who  had  the  guinea  were  something,  but 
his  saying  is  nothing.  A  witness'  laying  a  wager  in  the 
cause  is  no  hindrance  to  his  being  a  witness,  for  the  other 
has  an  interest  in  his  evidence,  which  he  cannot  deprive 
him  of."(l) 

So,  in  a  clear  case  of  the  infamy  of  a  witness,  on  whose 
testimony  the  case  chiefly  turned,  to  prevent  palpable  injus^ 
tioe,  a  new  trial  will  be  granted,  to  allow  an  ojqportunity  of 
eliciting  the  merits  of  the  case,  and  correcting  the  sob^ 
pected  evidence. 

As  in  GoodtUle  v.  Claytenjl^)  where  an  attesting 
witness  to  a  will  had  sworn  against  her  own  attestation. 
A  new  trial  was  directed,  Lerd  Mansfield  observing — ''  I 
have  several  cases,  both  upon  bonds  and  wills,  where,  the 
attestation  of  witnesses  has  been  supported  by  tlie  evidence 
of  the  other  witnesses,  against  that  of  the  attesting  wit- 


(1)  9  Mod.  31.  (2)  4B«i.  %UbL 
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nesses  who  denied  their  own  attestation.  It  is  of  terrible 
consequence,  that  witnesses  to  wills  should  be  tampered 
with  to  deny  their  own  attestation.  Therefore  let  the  rule 
be  made  absolute,  for  setting  aside  this  verdict." 

And  in  Allen  v.  Yoi/ng*,(l)  a  new  trial  was  granted  upon 
the  ground  that  the  verdict  was  founded  upon  the  testimony 
of  a  witness  of  infamous  character.  The  testimony  was 
as  to  the  admissions  of  the  defendant.  "  The  species  of 
confession  deposed  to  by  Caldwell,"  says  Bibb^  Ch.  J.,  "  is 
in  itself  the  weakest  and  most  unsatisfactory  of  all  testimony 
deemed  competent  in  law,  on  account  of  the  facility  with 
which  it  may  be  fabricated,  and  the  diflSculty  of  disproving 
it,  if  false,  by  direct  negative  proof.  But  the  confession  of 
Allen  is  deposed  to  by  William  Caldwell,  who  by  his  own 
account,  was  at  the  time  engaged  in  counterfeiting  and 
fabricating  a  letter,  as  if  from  a  man  in  Alabama,  to  Young, 
who  by  the  deposition  of  himself  had  escaped  from  jail, 
under  a  prosecution  for  passing  counterfeit  money,  and 
was  then  under  the  impending  prosecution — who  by  his 
own  confession,  and  by  general  reputation,  was  associated 
with  a  band  of  counterfeiters,  and  by  the  testimony  of 
respectable  witnesses,  is  of  infamous  character.  It  is  due 
to  the  pure  administration  of  justice,  to  example  and  effect 
in  society,  that  a  verdict  based  exclusively  upon  the  testi- 
mony of  a  confession,  sworn  to  by  such  an  infamous  wit^ 
ness,  should  not  stand.  It  would  be  vain  to  attack  the 
credibility  of  a  witness,  if  evidence  of  such  depravity  and 
infamy  is  to  be  of  no  avail  with  the  court.  The  juries  will 
do  their  duty,  and  exercise  their  powers ;  the  court  must 
do  theirs  in  supervising  the  verdicts  of  juries."(3) 


(1)  6  Monroe,  136. 

(2)  £t  vide,  ShuUing  r.  UttBrback^  i  Bibb,  611,  asd  MofrU  v. 
ilforrtf,  2  Bibb,  311. 


CHAPTER  VIII. 

NEW   TRIALS,    FOR   THE    ADMISSION    AND   REJECTION  OP 

TESTIMONY. 

In  the  distribution  of  a  trial,  it  is  the  province  of  coun- 
sel to  mana^  the  cause;  of  the  jury  to  find  the  facts, 
and  of  the  judge  to  dispense  the  law.  In  the  progress  of 
the  trial,  questions  of  law  upon  the  evidence  spring  up  in 
constant  succession,  and  in  the  charge  of  the  judge,  the 
attention  of  the  jury  is  called  to  the  principles  of  law, 
applicable  to  the  facts  upon  which  they  are  to  pass.  In 
the  hurry  of  a  trial,  where  rules  of  law  pass  in  rapid 
review,  it  is  riot  unusual,  for  the  most  enlightened  judges, 
to  mistake  the  point  presented,  or  the  precise  extent  to 
which  the  principle  of  law  ought  to  apply.  They  are 
compelled  to  decide  rapidly, — ^seldom  with  the  advantage 
of  enlightened  argument ;  often  upon  a  cohfused  statement, 
and  always  upon  their  own  resources..  The  consequence 
is,  that  testimony  is  frequently  admitted,  that  ought  to  have 
been  rejected,  and  vice  versa.  The  true  legal  principle  is 
mistaken,  and  that  unerring  precision,  essential  to  a  perfect 
administration  of  justice,  cannot  be  attained.  Not  unfre* 
quently  ignorant,  inattentive  and  partial  judges,  for  such 
will  be  found  in  every  community,  misapprehend  or  pervert 
the  law,  and  occasion  gross  injustice.  To  remedy  this 
evil,  the  law  has  confided  to  the  court  in  bank  the  power 
of  setting  aside  the  verdict,  in  which  all  the  errors  of  the 
trial  finally  meet  and  concentrate.  The  errors  of  the  judge 
at  the  trial  are  resolvable  into  three  classes :  the  admission 
of  illegal  testimony,  the  rejection  of  legal  testimony,  and  the 
misdirection  of  the  jury  in  matters  of  law.  The  two  for- 
mer will  constitute  the  subject  of  the  present  chapter. 
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1.  If  the  judge  at  the  trial  decide  to  admit  ille^l  testi- 
mony on  the  merits,  the  verdict  will  be  set  aside  and  a  new 
trial  granted.    Thus, 

In  The  Queen  v.  The  Inhabitants  of  Wilts^iV)  upon 
debate  on  a  motion  for  a  new  trial,  where  the  issue  was, 
whether  the  county  of  Wilts  at  large,  or  the  town  of  L., 
within  the  county,  was  obliged  to  repair  the  bridge  of  L.,  in 
that  county.  An  order  of  sessions,  formerly  made  upon 
the  inhabitants  of  L.  to  repair,  was  offered  in  evidence  for 
the  county  at  the  former  trial;  and  rejected  upon  this  rea- 
son, that  the  justices  of  peace  have  no  jurisdiction  cfvet 
highwajTs,  but  upon  a  presentment,  and  none  had  been,  to 
warrant  this  order.  It  was  declared  by  the  court,  that  it  is 
a  good  cause  to  grant  a  new  trial,  that  the  judge  who  tried 
the  cause  overruled  good,  or  admitted  that  which  was  no 
evidence,  and  that,  although  the  other  party  has  a  remedy  by 
bill  of  exception. 

In  Thomkins  v.  Hill,{2)  it  was  agreed  by  the  court,  that 
if  any  judge  of  nisi  prius  allow,  or  overrule  evidence, 
which  he  ought  not  to  do,  upon  application  to  the  court 
they  will  grant  a  new  trial ;  for  all  writs  of  nisi  prius  are 
tinder  the  control  of  the  court,  out  of  which  they  issue. 

And  in  Tuttan  v.  Andrews,{3)  where  the  sheriff,  on  the 
execution  of  a  writ  of  inquiry  of  damages,  admitted  impro- 
per evidence  to  be  given  by  defendant,  whereby  the  dama- 
ges were  lessened,  the  court  ordered  the  inquisition  to  be 
set  aside,  and  gave  plaintiff  leave  to  execute  a  new  writ  of 
inquiry.  The  court  added,  "  A  notion  has  prevailed,  that 
where  damages  are  excessive,  a  new  trial,  &c.  may  be 
granted,  but  not  where  damages  are  less  than  they  ought 
to  be,  though  there  is  as  much  reason  for  a  new  trial,  &c. 
in  the  one  case  as  the  other." 


(1)  6  Mod.  307.  (2)  7  Mod.  64.  (3)  Barnes,  44a 
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In  Doe  y.  Perkins ^{1)  in  ejectment,  the  only  question  at 
the  trial  was,  at  what  time  of  the  year  the  annual  holdings 
of  the  several  tenants  expired.  One  Aldridge  was  pro- 
duced as  a  witness  for  the  plaintiff,  who  stated  that  he  went 
round  with  the  receiver  of  the  rents  to  the  diflferent  tenants^ 
whose  declarations,  respecting  the  times  when  they  seve- 
rally became  tenants,  were  minuted  down  in  a  book  at  the 
tims,  some  of  the  entries  being  made  by  Aldridge,  and  some 
by  the  receiver.  When  Aldridge  was  examined,  the  ori- 
ginal book  was  not  in  court.  He  spoke  concerning  the 
dales  of  the  several  tenancies,  from  extracts  made  by  him- 
self out  of  that  book,  confessing  upon  cross-examination 
that  he  had  no  memory  of  his  own  upon  those  specific  facts ; 
but  that  the  evidence  he  was  giving,  as  to  those  fieu^ts,  was 
founded  altogether  upon  the  extracts  which  he  had  made 
from  the  above-mentioned  book.  This  evidence  was  ob- 
jected to,  at  the  time,  upon  the  ground  that,  as  the  witness 
did  not  pretend  to  speak  to  those  facts  from  his  own  recol- 
lection, he  ought  not  to  be  permitted  to  give  evidence  from 
any  extracts,  but  that  the  original  book  from  whence  they 
were  taken  ought  to  be  produced.  The  evidence  was  ad- 
mitted, and  the  plaintiff  had  a  verdict.  A  new  trial  was 
moved  for,  on  the  ground  of  the  admission  of  this  testi- 
mony. After  argument,  the  court  did  not  appear  to  enter- 
tain much  doubt,  as  to  the  inadmissibility  of  the  evidence ; 
but  they  said  that  as  it  was  a  matter  of  such  general  prac^ 
tice,  they  would  consider  of  it,  that  the  rule  might  be  finally 
settled.  At  a  subsequent  day.  Lord  Kenyan^  Ch.  J.,  said, 
''  That  the  rule  appeared  to  have  been  clearly  settled,  and 
that  every  day's  practice  agreed  with  it.  And  that,  com- 
paring this  case  with  the  general  rule,  the  court  were 
clearly  of  opinion,  that  Aldridge,  the  witness,  ought  not  to 
have  been  permitted  to  speak  to  &cts  firom  the  extracts 


(1)  3  Term  Rep.  749. 
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which  he  made  use  of  at  the  trial.'*  And,  Per  Curiam — 
'^  Rule  absolute  for  a  new  triaL"(l) 

This  rule  has  been  held  in  the  state  of  New-York,  to 
apidy  to  a  judgment  in  error,  where  improper  evidence  hat 
been  admitted,  although  only  accumulative.  In  MarquandT. 
Webb^{2)  which  was  an  action  of  repairs  to  a  certain  vessel, 
the  plaintiff  produced  one  Gomez  as  a  witness,  who  being 
sworn  on  his  voire  dire,  testified,  that  he  was  a  part  owner 
of  the  vessel  when  the  repairs  were  made.  The  defendant's 
counsel  objected  to  the  witness,  as  interested;  but  the 
judge  permitted  him  to  be  sworn  in  chief,  and  being  sworn 
he  gave  material  testimony  against  the  defendant.  Spencer^ 
J.,  to  coimsel  arguendo^  that  there  was  sufficient  l^al 
testimony  left,  ^'  suppose  improper  evidence  has  been  ad- 
mitted, and  though  the  evidence  was,  in  our  opinion,  fully 
sufficient  to  entitle  the  plaintiff  to  recover,  are  we  autho- 
rized to  say  that  the  jury  disregarded  the  improper  evi- 
dence?'' And  delivering  the  opinion  of  the  court,  ha 
remarks — ^^The  whole  case  turns  on  the  competency  of 
the  witness,  Benjamin  Gomez;  and  although  the  fact 
proved  by  him,  was  proved  by  two  other  witnesses,  we 
cannot  say,  the  case  coming  before  us  on  a  writ  of  enori 
that  his  evidence  may  be  rejected  as  unnecessary. — The 
witness  being  confessedly,  by  his  own  admissions,  on  the 
voire  dire,  a  part  owner,  would  be  answerable  in  contnhu* 
lion,  and  his  interest  in  making  the  defendant  below  an 
owner,  was  promoted,  by  increasing  the  number  of  those 
chargeable,  and  thereby  mitigating  his  own  loss.  I  have 
met  with  no  case  directly  in  point*  My  opinion  proceeds  on 
the  principle,  that  whenever  a  fact  is  to  be  proved  by  a  wit- 
ness, and  such  fact  be  favourable  to  the  party 'who  calls 
him,  and  the  witness  will  derive  a  certain  advantage  from 
establishing  the  fact,  in  the  way  proposed,  he  cannot  be 
heard,  whether  the  benefit  be  great  or  small." 

(1)  Vide  SandweU  v.  SandweU,  Holt,  295. 
(8)  Id  Johns.  Rep.  89. 
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So,  in  Osgood  v.  7%e  Manfiattan  Companyj{l)  in 
error  from  the  supreme  court.  Evidence  was  produced  at 
the  trial,  to  show  that,  at  the  time  of  a  certain  conveyance 
to  her  daughters,  Mrs.  Osgood  was  insolvent ;  and  for  that 
purpose  the  plaintiffs  produced  the  petition  of  her  executors 
to  the  surrogate,  stating,  that  the  personal  estate  of  the  tes- 
tatrix was  insufficient  to  pay  her  debts;  to  which  was 
attached  an  account  between  the  executors  and  the  estate, 
and  of  the  personal  property  and*  debts  of  the  testatrix* 
These  accounts  were  sworn  to  by  the  executors ;  but  be- 
fore any  order  was  made  by  the  surrogate  upon  the  petr- 
tion,  they  had  declined  proceeding  farther.  The  admission 
of  this  testimony  was  objected  to,  but  received  by  the  judge. 
Verdict  for  the  plaintiff,  and  judgment.  The  cause  came 
before  the  court  on  a  bill  of  exceptions,  containing,  amonf^ 
other  things,  the  point,  on  the  admission  of  evidence.  And 
per  Sudantj  senator,  who  delivered  the  leading  opinion,  in 
which  the  members  of  the  court  unanimously  concunedi 
^'  It  is  well  settled,  that,  if  improper  evidence  be  giveni 
although  it  may  be  cumulative  only,  the  judgment  must  be 
reversed;  for  we  cannot  say  what  effect  such  evidence 
may  have  had  on  the  minds  of  a  jury."  And  after  apply- 
ing this  rule,  and  commenting  upon  the  exceptionable  na* 
ture  of  the  testimony  objected  to,  he  concludes — "On  the 
whole,  I  am  of  opinion  that  the  evidence  was  improperly 
admitted ;  that  the  judgment  must  therefore  be  reversed ; 
that  the  record  be  remitted,  and  a  venire  de  novo  issue 
from  the  court  below."(2) 

But  where  the  evidence  is  clearly  inadmissible  and  goes 
to  the  merits,  not  supported  or  subsequently  supjdied  by 
l^al  testfmony,  no  question  can  arise.  It  presents  a  case 
so  flagrant,  as  to  induce  the  court  to  grant  relief  even  to 
the  setting  aside  of  the  verdict,  on  the  application  of  the 


(1)  3  Cowen,  612.  (2)  Et  vide,  2  HalPa  Rep.  40. 
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party  in  whose  favour  it  has  been  found,  if  manifestly  pre- 
judiced by  the  admission  of  the  illegal  testimony.(l)  As  in 
Foster  v.  Smith, (2)  It  was  an  action  of  trespass.  The 
defendants  ha.d  suffered  jud^^ent  by  default.  On  the  in- 
quest before  the  sheriff  and  a  jury,  they  offered  evidence 
to  shoW;  that  in  fiict,  the  defendants  had  committed  no 
trespass,  which  wast)bjected  to,  but  admitted.  The  jury 
foimd  a  verdict  for  the  plaintiff,  with  nominal  damages, 
who  now  moved  to  set  it  aside  on  the  ground  of  the  admis* 
sion  of  illegal  testimony.  And  per  Nelson^  J.,  delivering 
the  opinion  of  the  court :  "  We  are  of  opinion  the  testimony 
was  inadmissible.  The  default  admitted  all  the  material 
averments  properly  set  forth  in  the  declaration,  and  of 
course  the  false  imprisonment,  and  every  thing  essential  to 
establish  the  right  of  the  plaintiff  to  recover.  The  only 
debatable  question  left  for  the  examination  or  considera- 
tion of  the  jury,  was,  the  amoimt  of  damages,  and  that 
ought  to  have  been  examined  and  decided,  on  the  assump- 
tion that  the  false  imprisonment  had  been  committed  by 
the  defendants.  Any  evidence  tending  to  prove  that  no 
right  of  action  existed,  or  denying  the  cause  of  action,  was 
irrelevant  and  inadmissible. — If  this  practice  was  tolerated^ 
it  wotdd  enable  defendants  to  have  substantially  the  benefit 
of  a  justification  in  every  case,  in  which  evidence  could  be 
procured  to  establish  it,  without  notice  to  the  plaintifl^ 
of  such  defence ;  for  if  admissible,  and  the  justification 
should  be  proved,  the  least  effect  that  could  reasonably  be 
given  to  it,  would  be,  to  reduce  the  inquest  to  nominal  dama- 
ges. This  would  be  the  standard  of  damages  in  all  cases 
upon  such  proof  "(3) 

But  it  would  appear  that  where  a  witness  was  objected 
to,  as  interested,  and  in  the  course  of  proving  his  interest, 


(1)  Vide  Bohun  v.  Gaylfjr,  6  Cowen,  316»    " 

(2)  10  Wendell,  377.  (3)  Vide  Barnes,  448* 
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the  judge  allowed  evidence  which  was  objected  to  by  the 
party  offering  the  witness,  but  admitted  him,  with  the  re- 
mark that  he  should  leave  his  credibility  to  the  jury,  the 
verdict  would  not,  for  that  reason,  be  disturbed. 

In  Ackley  v.  Kellogg ^{1)  the  defendants  were  sued  as 
common  carriers.  The  plaintiflTs  first  and  most  important 
witness,  on  the  trial,  was  objected  to  by  the  defendants,  as 
interested ;  and  various  witnesses  examined  to  prove  his 
interest,  to  whom  several  questions  were  allowed  to  be  put, 
notwithstanding  objections  to  them,  as  improper,  by  the 
plaintiff.  The  judge  admitted  the  witness,  with  the  re- 
mark, that  he  sliould  submit  his  credibility  to  the  jury, 
who  thereupon  found  a  verdict  for  the  defendants.  And  now 
a  motion  was  made  in  behalf  of  the  plaintiff  for  a  new 
trial,  upon  several  grounds,  and  among  others,  that  impro- 
per questions  were  allowed  to  be  put,  touching  the  interest 
of  the  plaintiff's  principal  witness  ;  and  per  Sutherland^  J., 
"  It  is  said  the  judge  admitted  improper  evidence,  to  esta- 
blish the  interest  of  Standish,  the  plaintiff's  witness.  But 
as  he  held  tlie  witness  competent,  the  evidence,  conceding 
that  it  was  inadmissible,  produced  no  effect,  and  as  it  was 
addressed  exclusively  to  the  court,  affords  no  ground  for 
granting  a  new  trial.  Nor  can  we  regard  the  remark  of 
the  judge  on  closing  the  inquiry,  that  he  should  submit 
the  credibility  of  the  witness  to  the  jury.  Upon  the  case, 
therefore,  the  motion  for  a  new  trial  must  be  denied." 

Nor  will  a  new  trial  be  granted  on  a  mere  technical  ob- 
jection, such  as,  to  the  admission  of  a  printed  statute  book 
in  evidence,  when  it  appears  that  the  printed  statute  was 
correct,  and  an  exemplification  of  it  on  a  new  trial,  would 
be  the  same  evidence. 

Duncan  v.  Dubof/s,{2)  Debt  on  bond.  The  plaintiff 
offered  in  evidence,  an  act  of  congress,  from  the  printed 


(1)  8  Cow^b,  223. 


(2)  3  Johns.  Cas.  125. 


Chap.  VIIL]    ADMISSION  OF  TESTIMONY.  243 

statute  book,  which  was  objected  to,  but  admitted  by  the 
judge.  A  motion  was  made,  on  the  part  of  the  defendant, 
for  a  new  trial,  on  the  ground  of  the  admission  of  improper 
testimony,  and  for  the  misdirection  of  the  judge.  Per 
Curiam — "  The  general  rule  undoubtedly  is,  that  the 
printed  statute  book  is  not  evidence  of  private  acts,  al- 
though there  are  instances  in  which  the  printed  statute 
book  has  been  admitted  as  evidence  of  a  private  act.  But, 
without  giving  any  definitive  opinion  on  the  admissibility 
of  the  statute  book,  it  was  shown  on  the  argument  for  a 
new  trial,  that  the  printed  book  was  correct,  by  a  produc- 
tion of  an  exemplification  of  the  private  act.  There  would, 
therefore,  be  no  use  in  a  new  trial  on  that  ground,  merely, 
because  the  evidence,  on  such  new  trial,  would,  in  that  re- 
spect, be  precisely  the  same.  This  is  a  peculiar  case,  in 
which  it  would  be  of  no  use  to  the  parlies,  now  to  discuss 
the  technical  objection.''(l) 

And  when  the  objectionable  testimony  is  such  as  cannot 
possibly  niislead,  or  has  been  waived  impliedly,  by  the 
party  introducing  it,  the  court  will  not  for  that  cause  dis- 
turb the  verdict. 

In  Norris  v.  Badger.{2)  Assumpsit  against  the  defend- 
ants, a3  joint  endorsers  of  a  promissory  note.  Plea,  the 
general  issue,  and  a  judgment  confessed  by  the  holder  to 
the  plaintifi"  and  one  of  the  defendants.  At  the  trial,  the 
plaintifi*  asked  a  witness  if  there  were  not  incumbrances  or 
liens,  previous  to  the  judgment  confessed.  The  question 
was  objected  to  as  improper  under  the  pleadings,  or  if 
admissible,  that  the  facts  inquired  of  could  not  be  established 
by  parol.  The  judge  overruled  the  objection,  and  the 
witness  was  allowed  to  state  large  previous  incum- 
brances by  mortgage  and  judgment,  and  sales  thereon. 
The  plsdntiff  then  offered  to  show  regularly,  by  records, 


(1)  Vide  2  Term  Rep.  275.  (2)  6  Cowen,  449. 
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^ud  executions)  incuml^rances  having  preference  to  the 
judgment  and  execution  mentioned  in  the  defendant's  plea, 
suliicient  to  exhaust  Crumaer's  property.  This  was  ob- 
jected to  as  not  admissible  under  the  pleadings ;  but  the 
proof  was  received,  and  the  &cts  proposed  to  be  shown, 
were  fully  established  by  exemplifications,  executions,  &c. 
Verdict  for  the  plaintiff;  and  motion  for  a  new  trial,  for 
thb  cause,  among  others,  that  parol  proof  of  incumbrances 
was  inadmissible,  and  the  records  ought  to  have  been  pro- 
duced. But,  per  Savage,  Ch.  J. — "  The  judge  erred  in 
receiving  parol  evidence  of  the  amount  of  incumbrances ; 
and  this  would  be  cause  for  a  new  trial,  had  it  not  been 
immediately  shown  by  proper  documentary  evidence,  viz. 
exemplifications,  &;c.  that  the  older  liens  on  G-umaefs 
property,  greatly  exceeded  its  value.  The  parol  evidence 
was  unnecessary  therefore.  The  verdict  was  fully  sus- 
tained without  it.  Its  admission  might  be  error,  had  it 
been  possible  that  the  jury  placed  any  reliance  upon  it,  or 
could  have  been  misled  by  it.(l)  Going  into  the  documental 
proof,  was  equivcdent  to  a  waiver  of  the  parol  evidence, 
which  takes  away  the  error.  The  motion  for  a  new  trial 
must,  therefore,  be  denied." 

So,  in  Preston  v.  Harvey Ji^)  on  appeal.  The  plaintiff 
in  the  court  below,  introduced  secondary  evidence  of  a  sur- 
vey, objected  to  by  the  defendant,  but  admitted  by  the 
court.  The  objectionable  testimony,  however,  was  after- 
wards supplied  by  primary  evidence,  consisting  of  the  ver- 
dict of  a  jury,  where  the  same  point  came  up  between  the 
same  parties,  and  in  the  same  right,  Tticker^  J.,  delivering 
the  opinion  of  the  court,  observes — **  It  is  in  general  true, 
that  if  the  court  admit  any  improper  evidence,  upon  a 
trial,  which  is  made  to  appear  by  a  bill  of  exceptions,  there 


(1)  16  Johns.  Rep.  92,  and  3  Cowen,  62L 
{3)  2  Hea.  ^  Munf.  55. 
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must  be  a  new  trial.  I  was  at  first  inclined  to  suppose^ 
that  the  present  case  ftirnishes  an  exception,  and  probably 
the  only  exception,  to  the  rule.  For  the  error  apparent 
from  the  first  bill  of  exceptions  was,  I  conceived,  com- 
pletely cured,  by  the  matter  contained  in  the  second  bill  of 
exceptions ;  the  evidence  excepted  to  in  both  instances 
being  adduced  to  prove  otie  and  the  samefact^  upon  which 
&ct  the  merits  of  the  case  entirely  depended ;  viz — whe- 
ther Prestan^s  warrant  was  exhausted  by  prior  entries. 
And  although  the  court  admitted  improper  evidence  as  to 
that  fact  at  first,  yet  as  further  evidence,  and  that  con- 
clusive, between  the  parties,  was  also  adduced  to  the  same 
&ct,  I  thought  that  it  would  be  a  vain  thing  to  reverse  the 
judgment  for  the  first  error,  and  to  direct  a  new  trial  to  be 
had,  in  which  the  verdict  should  be  admitted  as  condusive 
evidence  of  the  fact  in  question,  since  the  result,  except  as 
to  costs,  must  be  precisely  the  same,  as  if  we  should  afiirm 
the  judgment."  And  for  this  reason  the  court  overruled 
the  exception,  and  refused  a  new  trial  on  that  ground. 

The  principle,  as  to  the  admission  of  illegal  testimony, 
has  been  recognised  in  Virginia,  and,  for  the  same  reasons, 
as  in  the  state  of  New-York.(l)  In  Brown  v.  Mayy  (2) 
in  trespass,  for  beatiug  the  plaintiff's  slaves.  Plea,  not 
guilty.  Verdict  for  plaintiff  and  appeal.  The  bill  of 
exceptions  stated,  among  other  things,  that  on  the  trial 
the  defendants  offered,  in  mitigation  of  damages,  the  tes- 
timony of  a  witness,  tending  to  prove  that  tiie  plaintiff  had 
given  a  general  permission  to  Brown,  one  of  the  defend- 
ants, to  visit  his  negro  quarters,  and  to  chastise  any  of  his 
slaves,  who  might  be  found  acting  improperly.  But  the 
judge  declared  such  testimony  improper,  on  the  plea  of  not 
guilty,  although  the  beating  by  the  defendant  Boisseau 
was  in  the  presence,  and  with  the  assent  of  the  other  de- 


(1)  Vide  ante,  pp.  239,  340.  (2)  1  Munf.  288. 


246  NEW  TRIALS.  [Chap.  VIII. 

fendant  Brown,  since  both  defendants  had  joined  in  the 
same  plea,  and  the  beating  had  been  committed  by  Boig- 
«eau,  to  whom  it  was  admitted  no  such  permission  had 
been  given.  On  the  argument,  the  counsel  of  the  appel- 
lants took  the  ground  that  the  evidence  was  immaterial. 
But,  per  Tucker^  J. — "  I  admit  that  it  is  an  invariable  rule, 
that  every  defence  which  cannot  be  specially  pleaded,  may 
be  given  in  evidence  upon  the  general  issue  at  the  trial. 
But  I  hold  it  to  be, a  rule  of  law  no  less  certain,  that  illegal 
or  improper  evidence,  (however  unimportant  it  may  be  to 
the  cause,)  ought  never  to  be  confided  to  the  jury ;  for  if  it 
should  have  an  influence  upon  their  minds,  it  will  mislead 
them,  and  if  it  should  have  none,  it  is  useless,  and  may  at 
least  produce  perplexity."(l) 

And  upon  the  same  principle,  in  Massachusetts,  in 
Walker  v.  Leight07i,{2)  where  in  an  action  against  two 
defendants  in  assumpsit,  it  was  offered  to  prove,  by  way  of 
oflSset,  a  demand  of  one  of  the  defendants  against  the  plain- 
tifl*,  and  overruled  and  excepted  to.  The  court  held  that 
the  evidence  offered  for  the  defendants  was  irrelevant  and 
impertinent  to  the  issue  on  trial,  and  evidence  is  as  well  to 
be  rejected  for  its  impertinence  as  for  its  incompetency. 

But  in  the  English  common  pleas,  the  rule  appears  to 
be  somewhat  different.  There,  it  has  been  held  that,  al- 
though there  may  be  exceptionable  testimony,  yet,  if  there 
be  sufficient  legal  evidence  without  it,  and  justice  has  been 
done,  the  verdict  will  not  be  set  aside. 

In  Tullidge  v.  Wade^i^)  trespass  for  seduction  of  plain- 
tiff's daughter.  At  the  trial,  the  judge  permitted  evidence 
of  promise  of  marriage  to  be  given.  Verdict  for  plaintiff, 
and  a  motion  to  set  it  aside  for  this  cause,  among  others, 
that  illegal  testimony  was  admitted.  And,per  jBa/Awr^/,  J. — 


(1)  Et  vide  Lee  v.  Tapscott,  2  Wa«h.  276,  and  State  v.  Aliens 
1  Hawks,  6. 

(2)  11  Mass.  Rep.  140.  (3)  3  Wils.  18. 
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"  To  be  sure,  the  giving  the  promise  of  marriage,  in  evi- 
dence, at  the  trial  of  this  cause,  was  very  improper ;  but 
as  the  jury  were  cautioned  not  to  take  notice  of  it,  I  am 
inclined  to  think  they  did  not,  for  if  they  had,  I  think  they 
would  have  given  more  than  £50  damages.  In  actions 
of  this  nature,  and  of  assault,  the  circumstances  of  time 
and  place,  when  and  where  the  insult  is  given,  require 
different  damages ;  as  it  is  a  greater  insult  to  be  beaten 
upon  the  Royal  Exchange,  than  in  a  private  room.  I  am 
of  the  same  opinion  with  my  lord  chief  justice,  and  my 
brothers."    The  court  unanimously  refused  the  rule. 

So,  in  Horford  v.  Wilson,{\)  Action  on  a  bill  of 
exchange,  verdict  for  plaintiff;  and  on  motion  for  a 
new  trial,  for  this  cause  among  others,  the  admission  of 
parol  evidence  to  prove  the  contents  of  a  letter,  written  to 
the  defendant,  for  the  purpose  of  informing  him  of  the  dis- 
honour of ,  the  bill,  although  no  notice  had  been  received 
for  the  production  of  the  original.  Mansfield^  Ch.  J. — "  I 
do  not  remember  that  any  such  objection  was  made  upon 
the  trial.  Neither  will  the  court  set  aside  a  verdict  on  ac- 
count of  the  admission  of  evidence  which  ought  not  to  have 
been  received,  provided  there  be  sufficient  without  it,  to 
authorize  the  finding  of  the  jury." 

And,  in  Doe  v.  Ty/er,(2)  in  ejectment.  The  question 
raised  was,  whether  Lord  Teynham  was  of  sound  mind 
when  he  suffered  a  recovery  in  1789.  Theye  was  conflict- 
ing evidence  on  the  point ;  but  in  the  opinion  of  the  court 
and  jury,  the  evidence  in  favour  of  his  lordship's  being  of 
sound  mind  preponderated,  and  on  that  ground  a  verdict 
was  found  for  the  defendant.  A  great  number  of  witnesses 
spoke  to  his  lordship's  competency  to  transact  all  ordinary 
business,  and  among  other  evidence  to  this  effect,  the 
accounts  of  a  deceased  steward  were  put  in,  which,  it  was 


(1)  1  Taunt.  12.  (2)  6  Bingham,  561. 
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assumed  his  lordship  had  examined  and  settled.  These 
accounts  were  handed  to  the  jury,  and  commented  on  by 
the  counsel  for  the  defendant,  as  being  important  to  his 
case.  Jones,  sergeant,  obtained  a  rule  nisi  for  a  new 
trial,  on  the  grormd,  among  other  objections,  that  those 
accounts  had  been  improperly  received  in  evidence.  The 
court,  upon  hearing  the  report  of  the  trial  read,  stopped 
Wilde,  sergeant,  who  was  to  have  shown  cause,  and  call- 
ed on  Jofies,  to  show  that  there  was  not  enough  to  sustain 
the  verdict,  independently  of  the  evidence  objected  to,  who 
contended  that  it  was  impossible  for  the  court  to  discrimi- 
nate between  the  effects  produced  by  each  parcel  of  evi- 
dence on  the  mind  of  the  jury,  or  to  determine  that  the 
verdict  was  not  adtogether  occasioned  by  the  very  evidence 
now  objected  to.  Tindal,  Ch.  J. — "  This  rute  must  be 
discharged.  I  will  assume,  for  the  purpose  of  this  discus- 
sion, though  I  give  no  opinion  on  the  point,  as  we  have 
not  heard  the  other  side,  that  the  evidence  in  question 
ought  not  to  have  been  received.  But  the  court  will  not 
close  their  eyes  to  the  rest  of  the  evidence ;  and,  if  they 
see  that  there  is  enough,  not  merely  to  make  the  scales 
hang  even,  but  greatly  to  preponderate  in  fevour  of  the 
defendant,  they  will  not  send  the  cause  to  a  jury  again.  It 
has  been  contended  that  we  are  to  analyze  the  evidence  by 
a  difficult  process,  and  to  discriminate  the  precise  effect 
produced  on  the  mind  of  the  jury  on  each  portion  of  the 
proof;  but  we  have  a  much  plainer  course  ;  and,  that  is, 
to  hear  the  report  of  the  trial,  and  to  sustain  the  verdict  if 
we  sdl  are  satisfied  that  there  is  enough  to  warrant  the 
finding  of  the  jury,  independently  of  the  evidence  objected 
to.  On  this  principle  the  decisions  in  Horford  v.  Wilson, 
and  Nathan  v.  Buckley,{l)  are  quite  in  point ;  and  we 
cannot  send  the  cause  to  a  new  trial,  when  the  jury  are 


(1)  1  Taunt.  12,  and  2  Moore,  153. 
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right  upon  that  portion  of  the  evidence  which  is  unim- 
peached." 

So,  in  MassachitsMs^  a  similar  distinction  has  been 
taken.  In  Prince  v.  8hepherdj{l)  it  was  held,  that  where 
a  point  in  a  cause  is  clearly  proved  by  competent  evidence, 
and  found  by  the  jury,  a  new  trial  will  not  be  granted,  be- 
cause of  the  incidental  admission  of  improper,  and  not  very 
important,  evidence  tending  to  prove  the  same  point  Ac- 
tion in  assumpsit.  Upon  the  trial,  one  Prince  testified, 
through  inadvertance,  to  certain  declarations  of  the  plain- 
tiff, at  other  times  than  those  inquired  of  by  the  defendants, 
and,  upon  a  motion  for  a  new  trial,  this  point  was  taken. 
And,  by  Parker^  Gh.  J.,  delivering  the  opinion  of  the 
court. — "  In  regard  to  the  testimony  of  Prince,  relative  to 
the  declarations  of  the  plaintiff,  this  seems  to  have  £illen 
firom  the  witness  incidentally,  without  any  fault  of  the 
plaintiff  or  his  counsel,  smd  it  was  considered  in  th^  order 
in  which  it  was  introduced,  as  a  part  of  the  res  gestcb  ; 
as  a  complaint  made  to  an  attorney  in  the  course  of  busi- 
ness. This  may  admit  of  doubt ;  but  if  the  evidence  was 
not  strictly  competent,  still  it  was  not  material,  and  could 
have  ao  improper  influence  with  the  jury.  For  the  plain- 
tiff's proof  of  his  debt,  to  a  certain  amount,  is  perfectly 
satis&ctory,  and  a  verdict  ought  not  to  be  set  aside  for  a 
slight  slip,  when  the  verdict  is  clearly  right" 

The  same  result  will  follow,  if,  on  application,  it  should 
uppeax  that  the  testimony  objected  to,  operated  favourably 
to  the  party  seeking  to  disturb  the  verdict  As  in  Smith  v. 
Harmansim.{2)  Leave  had  been  given  at  the  trial,  to 
submit  special  matter  in  evidence  to  the  jury,  firom  which 
tbey  had  inferred,  that  they  might  render  an  ieiggregale 
verdict  of  principal  and  interest,  on  a  bond  fi>r  which  the 
siut  was  birought  It  was  fiivouiable  to  the  defendant  below ; 


(1)  9  Pick.  176.  (2)  1  Wash.  Rep.  6. 
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yet  the  defendant  had  it  reversed  in  the  district  court,  from 
which  the  plaintiff,  in  his  turn,  appealed.  The  court  o^ 
appeals  reversed  the  judgment  of  the  district  court,  and 
affirmed  the  judgment  below,  although  it  was  admitted, 
improper  testimony  had  been  offered  to  the  jury,  by  the 
defendant  below,  but  being  for  his  benefit,  they  would  not, 
for  that  reason,  disturb  it. 

The  principle  of  the  above  cases  has  not  been  recognised 
in  the  state  of  New- York,  in  express  terms ;  although  from 
the  language  of  the  court,-  in  The  Supervisors  of  Che- 
nafigOy  V.  Birdsall,{l)  it  might  be  inferred.     In  that  case 
Randall,  one  of  the  sureties  of  the  treasurer,  and  a  co-de- 
fendant^  was  called  as  a  witness  on  the  part  of  the  plain- 
tiffs.   The  other  defendants  objected  to  his  being  sworn  as 
a  witness,  but  the  objection  was  overruled.    In  the  pro- 
gress of  the  trial,  the  same  facts  testified  to  by  him  were 
testified  to  by  other  witnesses,  or  appeared  by  the  admis- 
sions of  the  defendants.    A  motion  was  made  by  the  de- 
fendants for  a  new  trial,  on  the  ground  of  his  admission. 
Marcjf,  J.,  delivering  the  opinion  of  the  court  on  this  point, 
observes — "  It  is  contended  by  the  plaintiff,  that  if  Ran- 
dall was  improperly  admitted  as  a  witness,  a  new  trial 
ought  not  to  be  granted ;  because  the  facts  to  which  he 
testified  were  abundantly  made  out  by  other  evidence  in  the 
cause."  And  in  the  sequel  of  his  opinion,  the  learned  judge 
seems  to  admit  the  force  of  this  argument,  by  proceeding  to 
show  that  the  facts  proved  by  Randall  were  in  some  respects 
material,  and  cmifined  to  his  statemefit.    And  upon  that 
ground,  he  being  an  incompetent  witness,  a  new  trial  was 
awarded.    But  however  strong  the  inference  from  the 
ground  taken  in  this  case  might  be,  it  would  go  to  show 
merely  that  the  rule  was  not  fully  settled,  but  would  not 
overrule  the  express  adjudication  of  the  court  in  Mor^ 


(1)  4  Wendell,  453. 
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quand  v.  Webb^  and  of  Osgood  v.  The  Manhattan  Com- 
pany.(I) 

But  in  a  recent  case,  Stiles  v.  Tilford,{2)  the  court  seems 
to  have  adopted  the  principle,  with  little,  if  any,  perceptible 
distinction,  unless  the  one  alluded  to  by  the  court,  that  the 
class  of  cases  to  which  it  belongs  are  of  an  anomalous  cha- 
racter, and  not  reducible  to  the  strictness  of  ordinary  rules. 
It  was  a  case  of  seduction.  The  evidence  of  expenses  in- 
curred, subsequent  to  the  commencement  of  the  suit,  was 
received  by  the  judge,  though  objected  to  by  the  defend- 
ant. The  jury  found  a  verdict  for  the  plaintiff,  for  $800 
damages.  The  defendant  made  a  case,  and  also  tendered 
a  bill  of  exceptions,  and  moved  for  a  new  trial.  And,  per 
Sutherland,  J.,  delivering  the  opinion  of  the  court. — "  The 
cause  of  action  was  abundantly  made  out,  independently 
of  the  testimony  objected  to.  The  daughter  says  expressly 
that  she  returned  to  her  father's  house,  because  she  was 
incapable  of  working  as  usual,  and  that  after  her  return, 
she  was  unable  to  earn  her  subsistence  as  formerly.  Here 
is  express  loss  of  service,  and  all  this  was  before  she 
arrived  at  the  age  of  twenty-one.  The  testimony  objected 
to  was  merely  in  aggravation  of  damages. — The  action  is 
altogether  anomalous  in  its  character,  and  the  ordinary 
rules  of  evidence  cannot,  in  all  their  strictness,  be  applied 
to  it,  without  defeating  its  essential  object.  No  separate 
action  could  ever  be  maintained  for  the  expenses  and  loss 
of  service,  incurred  after  the  commencement  of  this  suit; 
the  objection  therefore  does  not  lie,  that  the  defendant  may 
be  made  to  pay  twice  for  the  same  damages.  According 
to  the  strict  rules  of  evidence,  perhaps  the  testimony  ob- 
jected to  was  inadmissible  ;  but  I  am  inclined  to  think,  we 
should  be  justified  in  saying,  that  from  the  nature  of  the 
action,  it  is  to  be  intended  that  the  evidence  had  little  or 


(1)  Supra,  p.  239.  (2)  10  WendeU,  338. 
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no  influence  on  the  verdict  of  the  jury ;  and  that  a  new 
trial  ought  not  therefore  to  be  granted." 

2.  If  the  judge;  at  the  trial,  exclude  legal  testimony  on 
the  matter  in  issue,  the  verdict  will  be  set  aside,  and  a  new 
trial  granted. 

Thus,  in  Bignall  v.  Devnisk^{\)  it  was  held  that  it  is  a 
good  cause  of  new  trial,  where  the  judge  who  tried  the 
cause,  has  denied  to  admit  that  for  evidence  which  was 
legal  evidence. 

In  Qravenor  v.  Woodhouse,  Thomas  and  wife.{2) 
Action  in  replevin,  and  avowries,  first  by  W.  and  T, 
for  rent  due  to  W.  and  T.  from  plaintiff,  as  tenant  to 
W.  and  T. :  secondly,  by  W.  and  T.  and  his  wife,  in 
right  of  his  wife,  for  rent  due  to  W.  and  T.  and  his 
wife,  in  right  of  his  wife,  from  plaintiff,  as  tenant 
to  W.  and  T.  and  his  wife,  in  right  of  his  wife,  were 
holden  to  be  supported  by  evidence  of  an  attornment 
firom  plaintiff  to  W.  and  T,  and  his  wife.  The  avow- 
ants  proved  an  attornment  made  by  the  plaintiff,  after 
ejectment  brought  against  him  seven  years  before  the 
commencement  of  the  replevin  suit,  during  which 
seven  years  it  did  not  appear  that  rent  had  been  de- 
manded. The  plaintiff  offered  to  prove  a  feoffinent  to 
himself  by  the  person  under  whom  the  avowants  claimed, 
and  certain  letters  from  that  person  containing  expressions 
adverse  to  the  avowant's  claim ;  which  evidence  having 
been  rejected,  on  the  ground  that  the  plaintiff  could  not 
be  permitted  to  dispute  his  tenancy  after  an  attornment^ 
the  court  granted  a  new  trial. 

In  Freeman  v.  ArkeU,{3)  an  action  for  maliciously,  and 
without  probable  cause,  charging  the  plaintiff  with  an  as- 
sault, before  a  magistrate.    The  magistrate  proved,  that 


(1)  6  Mod.  243.  (2)  1  Bingham,  38. 

(3)  2  Bam.  &  Cress.  494. 
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the  depositions  taken  before  him  were  reduced  to  writin|f, 
and  that  he  delivered  them  at  the  court  of  quarter  sessions 
to  the  derk  of  the  peace,  or  his  deputy.  The  clerk  of  the 
peaee  stated,  that  a  bill  of  indictment  for  the  assault  was 
preferred,  and  that  the  grand  jury  retumed.  ignarafnusj 
and  that  it  was  usual  in  such  case  to  throw  away,  or  de- 
stroy the  depositions,  and  that  he  had  searched  amonff  hi9 
papers  and  could  not  find  them.  The  judge  ruled  out  the 
depositions,  thinking  their  loss  not  sufficiently  proved,  as 
they  had  been  traced  to  the  deputy  of  the  magistrate's 
clerk.  Baylej/j  J.,  the  other  judges  concurring,  was  of 
opinion,  that  in  this  case  the  plaintiff  did  enough  to  let  in 
the  secondary  evidence,  and  that  under  these  circum- 
stances, there  ought  to  be  a  new  trial. 

In  New-York,  a  judgment  will  be  reversed,  or  a  verdict 
set  aside  and  a  new  trial  granted,  if  competent  testimony  be 
excluded. 

In  Oumee  v.  D€ssi€s,{l)  on  the  return  to  the  certiorari^ 
the  only  error  assigned  was,  that  the  justice  had  refiised  to 
admit  the  evidence  of  a  free  black  man,  as  to  facts  which 
took  place  while  he  was  a  slave.  The  cause  was  sub- 
mitted without  argument.  Per  Curiam, — "  A  free  black 
man  is  a  competent  witness  to  prove  facts  which  may  have 
happened  while  he  was  a  slave.  The  judgment  below 
must  be  reversed." 

So,  in  Hewlett  v.  Cock){2)  in  ejectment.  The  plaintiff 
offered  to  read  in  evidence,  a  lease  more  than  thirty  3rear8 
old,  purporting  to  bear  date  in  1722,  granting  to  the  lessee^ 
a  right  to  flow  lands  for  the  use  of  a  mill,  which  was  found 
among  the  title  papers  of  the  estate  of  the  lessor,  in  1779 ; 
and  the  owner  of  the  mill,  in  1810,  recognised  the  right  of 
the  land  overflowed,  in  the  person  to  whom  the  estate  of 
the  lessor  had  been  transmitted.  The  judge  refused  to 
permit  the  lease  to  be  read,  until  he  should  prove  a  posses- 

(1)  1  Johns.  Rep.  506.  (2)  7  Wtndell,  371. 
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sion  under  it,  and  for  defect  of  proof,  directed  a  nonsuit* 
On  motion  to  set  aside  the  nonsuit,  and  for  a  new  trial, 
after  commenting  upon  the  case  at  large,  Nelson^  J.,  deli- 
vering the  opinion  of  the  court,  concludes — "  A  new  trial 
must  be  granted  for  the  reasons  that  the  judge  ought  to  have 
admitted  the  lease  in  evidence,  without  proof  of  the  execu- 
tioi;!  of  the  same,  on  the  ground  of  its  being  an  ancient 
deed.  Its  great  antiquity,  the  account  given  of  it,  together 
with  the  evidence  of  a  corresponding  possession,  and  the 
other  circumstances,  were  sufficient  to  authorize  its  admis* 
sion." 

In  Massachusetts,  the  court  have  carried  the  rule  to  the 
granting  of  a  new  triad,  where  evidence  has  been  rejected 
by  the  judge,  which  was  proper  to  have  been  received 
under  one  count  of  the  declaration ;  although  such  count 
was  not  relied  on,  nor  read  by  the  plaintiff  at  the  trial, 
a  general  verdict  having  been  given  for  the  plaintiff  on  all 
the  counts.  Thus,  in  Middlesex  Canal  Corporation  v. 
M^Gfregore,{l)  Case  on  promises  to  pay  toll,  and  on 
two  promissory  notes.  The  defendant,  at  the  trial,  rested 
lus  defence  altogether  upon  the  insuffiiciency  of  the  canal, 
and  offered  to  prove  that,  in  consequence  of  an  advertise- 
ment by  the  agent  of  the  canal,  that  it  was  sufficient  for 
the  transportation  of  lumber,  he  was  induced  to  enter  his 
rafts  in  the  cansd,  and  gave  the  notes  to  secure  the  toll, 
when  the  same  should  have  passed  through ;  and  that  the 
canal  proved  altogether  insufficient.  The  evidence  was 
rejected,  and  a  general  verdict  for  the  plaintiff,  subject  to 
the  opinion  of  the  court,  upon  the  right  of  the  defendant  to 
prove  the  £9LCts  stated  as  above.  If  the  court  should  be  of 
opinion,  that  the  evidence  was  improperly  rejected,  the 
verdict  to  be  set  aside,  and  a  new  trial  granted ;  other- 
wise, judgment  to  be  rendered  according  to  the  verdict  Per 


(1)  3  Mam.  Rep.  104. 
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Cfuriam. — "  If  there  is  any  one  count  on  which  the  de- 
fendant's evidence,  which  was  rejected,  would  have  been 
proper,  the  verdict  must  be  set  aside.  The  first  count  is 
indebitattis  assumpsit  for  toll,  for  the  transportation  of  a 
certain  quantity  of  lumber  through  the  canal.  On  this 
count  it  was  necessary  for  the  plaintiff  to  prove  the  quan- 
tity of  lumber,  for  the  transportation  of  which,  they  were 
entitled  to  demand  toll ;  and  it  was  clearly  competent  for 
the  defendant  to  prove,  how  much  lumber  he  in  &ct  trans- 
ported, for  which  he  was  liable  to  pay  toll.  To  prove  this 
&ct,  the  evidence  which  he  offered,  and  which  was  not 
admitted,  was  legal  and  proper.  The  verdict,  therefore 
must  be  set  aside,  and  a  new  trial  granted."(l) 

But  a  new  trial  will  not  be  granted  for  the  rejection  of  a 
witness  on  a  supposed  ground  of  incompetency,  when  an- 
other witness  establishes  the  same  fact,  and  it  is  not  dis- 
puted by  the  other  side. 

In  Edwards  v.  Evansy{2)  an  action  for  bribery,  and 
verdict  for  defendant.  A  new  trial  was  moved  for,  because 
one  Bradley  was  rejected  as  a  witness,  on  the  ground  of 
interest,  a  similar  suit  having  been  commenced  against 
him.  It  was  admitted,  the  fact,  he  was  called  to  prove,  had 
been  proved  by  another  witness.  The  opinion  of  Le  Blanc, 
J.,  will  best  illustrate  the  rule.  '<  The  ground  on  which 
new  trials  are  granted,  on  account  of  the  rejection  of  a  wit- 
ness who  was  prepared  to  give  evidence  relative  to  the 
issue,  is,  that  the  court  cannot  weigh  the  degree  of  rele- 
vancy, or  say  what  effect  any  &ct  that  is  relevant  would 
have  had  on  the  minds  of  the  jury.  But  where  the  objec- 
tion merely  is,  that  what  was  proved  by  one  witness  could 
have  been  proyed  by  two  ;  there  being  no  denial  of  the  &ct 
which  he  was  called  to  prove,  on  the  part  of  the  defend- 
ant, but  the  defendant  going  to  the  jury  on  a  defence  alto- 


(1)  Et  vide,  5  Mass.  Rep.  391.  (2)  3  But,  461. 
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gether  collateral  to  that  &ct,  there  is  no  ground  for  the 
court  to  interfere  fcy  granting  a  new  trial." 

So,  in  The  King  v.  Teal  and  others.{l)    Indictment 
for  conspiracy.    A  witness,  called  to  prove  it,  swore  she 
had  formerly  sworn  false,  at  the  instigation  of  the  defendant 
Teal,  charging  her  bastard  child  to  the  prosecntor.    To 
discredit  her,  she  was  cross-examined  to  her  own  profli- 
gacy, and  answered  as  to  her  criminal  connexion  with 
several.    The  defendant,  further  to  discredit  her,  offered 
to  prove  her  guilty  with  others.    The  proof  was  rejected, 
and  made  a  point  on  a  motion  to  set  aside  the  verdict 
Upon  this.  Lord  Ellenborough,  Ch.  J.,  observes:  "The 
other  objection  amounted  to  no  more  than  this,  that  Hat^ 
nak  Stringer,  the  witness,  having  admitted  that  she  had 
been  connected  with  two  or  three  persons,  the  learned 
judge  thought  it  immaterial  to  examine  witnesses  t^idered 
on  the  part  of  the  defendant,  to  show  that  she  had  been 
also  connected,  at  other  times,  with  several  other  persons ; 
considering,  that,  by  her  own  showing,  she  was  a  common 
woman.    But  it  was  now  urged,  that  the  extent  of  her 
prostitution  might  have  shaken  her  credit  in  a  greater  de- 
gree. If,  however,  the  evidence  had  been  admitted,  it  coul4 
have  made  no  difference,  at  least  it  ought  not  to  have  made 
any  difference  in  the  verdict"    The  rule  was  therefore 
discharged. 

Nor  will  the  verdict  be  set  aside  for  the  rejection  of  legal 
testimony  under  a  bad  plea. 

In  Meyer  v.  McLeany{2)  an  action  of  debt,  the  de- 
fendant pleaded  nil  debet^  and  subjoined  a  written  notice, 
that  the  defendant  would  give  in  evidence  under  that  pleii, 
rtfaat  an  execution  had  been  issued  on  the  judgment,  which 
had  been  duly  levied  and  paid  to  the  sheriff.  On  the  trial, 
aftor  the  record  had  been  produced  by  the  plaintiff,  the  de- 


(1)  11  Bast,  307.  (8)  1  JdtokB.  Rep.  109. 
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ftudazH;  offered  the  special  matter  mentioned  in  the  Botice. 
to  his  plea  in  evidence,  which  was  objeeted  to  by  the  plain- 
tiff. This  point  being  reserved,  the  jury  on  the  evidence 
finmd  a  verdict  for  Uie  defendant.  A  motion  was  now 
made  toset  aside  the  verdictand  for  a  new  trial.  Per  Curianh 
— <<  By  going  to  trial  on  the  plea  and  notice,  the  plaintiff 
admitted  the  plea  to  be  valid  as  a  general  issue.  The  judge 
at  nisi  prius  is  not  to  decide  on  the  pleadings  ;  and  he 
was  right  in  admitting  the  evidence.  This  is  an  appUcar 
lion  for  a  new  trial ;  but  why  should  we  award  a  new 
trial  if  the  plea  be  bad  ?  A  new  trial  is  never  granted  for  a 
defect  in  the  pleadings.  The  plaintiff  should  have  sought 
a  different  remedy." 

Not  where  inadmissible  evidence  was  properly  rejected, 
but  xxpcm  incorrect  grounds.  As  in  lessee  of  Ludlow's 
keits  V.  Parke.{l)  The  defendant  offered  in  evidence  an 
order,  made  by  a  court  of  common  pleas,  which  was  re- 
jected for  various  reasons ;  and  among  others,  that  the  de- 
fendant, by  a  recital  in  a  certain  deed,  must  be  precluded 
fromgivingin  evidenceany  other  order  than  of  a  certaindate. 
The  counsel  for  the  defendant,  contended  that  the  case 
was  reserved,  not  so  much  for  the  purpose  of  determining 
whether  this  evidence  was  properly  rejected,  as  for  the  pur- 
pose of  determining  whether  the  opinion  thus  expressed  is 
consistent  with  law ;  and  insisted  that  if  it  is  not,  a  new 
trial  should  be  granted  But  Per  Curiam — ^'  In  the  trial 
of  a  cause,  a  particular  item  of  evidence  is  offered  and 
objected  to  for  a  veuriety  of  reasons,  one  or  more  of 
which  are  su£Bicient  to  show  that  the  evidence  is  improper. 
The  court,  in  assigning  reasons  for  the  rejection  of  the 
testimony,  express  an  opinion  upon  some  one  point  which 
cannot  be  sustained  upon  legal  principles.  It  is  unreason- 
able, it  is  contrary  to  every  day's  experience  to  suppose. 


(1)  4  Ham.  Ohio  Rep.  39. 
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that  upon  a  motion  for  a  new  trial,  the  court  will  confine 
themselves  to  the  consideration  of  the  opinion  thus  express- 
ed. The  only  proper  inquiry  in  such  case  is,  was  the 
eridence  properly  rejected,  and  that,  without  regard  to  the 
particular  reasons  assigned  by  the  court,  when  it  was  re- 
jected. Any  other  course  would  lead  to  manifest  injustice. 
It  would  be  trifling  with  the  rights  of  the  parties."(l) 

Nor  will  a  new  trial  be  granted  wher6  the  judge  has  a 
discretion  to  receive  or  reject  evidence ;  as  where  the 
plaintiff  has  rested,  or  the  testimony  is  closed  on  both 
sides  ;  as  in  Edwards  v.  Sherratt,{2)  Action  against  the 
defendant  as  a  common  carrier.  The  plaintiff's  counsel 
having  closed  their  case,  and  the  counsel  for  the  defendant 
having  begun  to  address  the  jury,  the  learned  judge,  whose 
opinion  was  in  favour  of  the  defendant,  stopped  him  by 
stating  that  impression,  and  that  in  his  opinion,  the  prin- 
cipal question  for  the  jury  to  decide  was,  whether  the  bctgs 
were  put  on  board,  according  to  the  usual  course  of  deal- 
ing  with  a  common  carrier.  The  plain  tiff^s  counsel  then 
for  the  first  time  stated,  that  the  defendant  had  received 
some  money,  which  the  mob  had  paid  for  the  com  seized 
hy  them,  and  which  it  was  contended  that  the  plaintifis 
were  entitled  to  recover  on  the  money  counts.  The  learned 
judge,  however,  was  of  opinion,  that  as  the  plaintiffi  had 
come  there  to  try  the  question  how  far  the  defendant  was 
liable  as  a  common  carrier,  and  that  this  was  only  an 
after  thought  to  carry  a  verdict  and  the  costs,  the  evidence 
ought  not  to  be  admitted  in  that  stage  of  the  cause.  A  rule 
nisi  was  obtained.  The  rejection  of  the  testimony  was 
sustained  by  all  the  judges ;  Le  BlanCj  J.,  observing — "  A 
question  has  been  made,  whether  the  judge  did  right,  after 
a  trial  on  the  main  question,  and  the  plaintiffs  had  closed 
their  case,  to  refiise  to  let  them  into  additional  evidence 


(1)  Et  vide,  Charlton's  Qtorg.  Rep.  827.  (2)  1  East,  604. 


Chap.  VIII.]      REJECTION  OF  TESTIMONY.  259 

upon  a  collateral  point,  which  the  parties  did  not  come  to 
try,  and  which  was  only  thought  of  when  the  plaintiffs 
found  that  the  judge's  opinion  was  against  them  on  the 
main  point  I  have  always  conceived  that  it  is  a  matter 
of  discretion  in  the  judge,  after  the  plaintiff  has  closed  his 
case,  and  the  defendant's  counsel  ha9  begun  hiis  address  to 
the  jury,  to  permit  the  former  to  go  into  a  new  case.  And  I 
see  no  ground  to  complain  of  the  exercise  of  that  discre- 
tion, in  the  present  instance." 

So,  in  AUicander  v.  Byr(m.{l)  The  defendant  moved 
for  a  new  trial,  on  the  ground  of  a  refusal  by  the  court  to 
permit  a  witness,  offered  by  the  defendant,. to  be  examined. 
The  witness  appeared  in  court  in  the  afternoon  of  the  same 
day,  after  the  testimony  on  both  sides  had  closed,  and  the 
counsel  for  the.  defendant  declared  they  had  done  with  the 
examination  of  witnesses^  and  had  proceeded  in  summing 
up  the  cause ;  and  was  then  offered  by  the  defendant.  The 
plaintiff  objected  to  his  adoussion  in  that  stage  of  the 
cause,  and  because  his  witnesses  had  left  the  court.  The 
witness  was  refused  by  the  judge.  Kenty  J. — '^  The  ques- 
tion is  simply,  whether  if  was  the  duty  of  the  judge,  under 
the  circumstances  of  the  case,  to  have  received  the  witness 
at  the  time  he  was  offered.  It  can  never  be  claimed  by 
either  party,  as  a  matter  of  strict  right,  to  open  the  cause  to 
proof,  after  ftiU  opportunity  has  been  given  to  each  side  to 
be  heard,  and  the  testimony  has  been  regularly,  and  by 
mutual  cc»isent  closed.  It  was  therefore  properly  admitted 
upon  the  argument  of  this  motion,  that  the  subsequent 
admission  of  testimony  must  rest  upon  the  discretion  of  the 
court,  duly  exercised,  according  to  the  circumstances  of  the 
case. — I  cannot  say  in  the  present  case,  that  the  judge  has 
not  exercised  a  due  discretion ;  and  am  of  opinion  the 
motion  ought  to  be  denied."  And  by  the  whole  court| 
motion  denied. 


(1)  2  Johns.  Cas.  318. 
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But  in  Mercer  v.  Sayre^{\)  the  court  granted  a  new 
trial  on  the  ground  that  the  judge  had  not  exercised  hii 
discretion  soundly,  in  rejecting  testimony.  After  the  evi- 
dence had  closed,  and  the  defendant's  counsel  had  sunmed 
up,  and  while  the  plaintiff's  counsel  wereaddressingthejuryj 
the  counsel  for  the  defendant  informed  the  judge,  that  he 
had  just  discovered,  from  the  inspection  of  a  paper  in  the 
possession  of  one  of  the  plaintiff's  witnesses  who  had  been 
examined,  evidence  material  to  the  defendant ;  and  asked 
permission  to  give  evidence  of  that  fact  to  the  jury ;  but 
the  judge  thought  he  could  not  admit  the  evidence,  unless 
the  plaintiff's  coimsel  would  consent ;  which  being  refused, 
the  evidence  was  rejected,  and  the  jury  found  a  verdict  for 
the  plaintiff.  Per  Curiam* — "  The  evidence  offered  was 
material,  inasmuch  as  it  went  to  destroy  any  presumption 
that  the  money  was  actually  received  by  the  defendant  at 
the  time  the  action  was  brought.  The  judge,  under  the 
circumstances  of  the  case,  had  a  discretion  to  admit  the 
evidence  ;  and  it  ought  in  sound  discretion  to  have  been 
received.  We  think  therefore  that  the  defendants  are 
entitled  to  a  new  trial."(2) 


(1)  7  Johns.  Rep.  306.  (2)  Vide,  7  Gieenl.  181« 
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CHAPTER  IX. 

NEW   TRIAL6,    FOR   MISDIRECTION    OP   THE   JUDGE. 

In  die  distribution  of  the  merits  of  a  cause,  at  the  trial, 
the  jury  are  to  respond  to  the  truth  of  the  facts,  and  the 
judge  to  the  law.  However  distinct  their  provinces  may 
be,  they  unite  in  one  result,  the  verdict.  To  accomplish 
this,  the  judge,  after  the  testimony  closes,  has  an  important, 
and  in  some  instances  a  diflELcalt  duty  to  discharge.  The 
fects  for  and  against  are  to  be  recapitulated  and  grouped, 
and  the  principles  of  law  applied.  To  be  able  to  do  this  on 
every  occasion,  whatever  the  nature  or  intricacy  of  the 
case  may  be,  requires  a  comprehensive  knowledge  of  law, 
great  powers  of  discrimination,  close  attention,  and  much 
tact  and  skill — a  degree  of  judicial  excellence,  rather  to  be 
desired  than  realized  in  perfection.  It  is  scarcely  possible 
that  the  most  enlarged  and  experienced  mind  should,  in 
every  Instance,  be  able  to  lay  down  the  principles  of  law, 
with  that  precision,  that  can  bid  defiance  to  the  astuteness 
of  counsel,  against  whose  client  the  principle  is  intended  to 
apply.  Nor  is  it  unfrequently  the  case,  that  from  some 
obliquity  of  intellect,  or  misapprehension  of  fact,  or  iildis- 
tinct  perception  of  the  precise  point  of  law,  in  the  judge, 
the  minds  of  the  jury  are  carried  to  illegal  results,  and  jus- 
tice is  defeated.  When  the  merits  of  the  case  suffer  firom 
an  ignorant,  confused,  or  perverse  application  of  the  law, 
courts  never  fail  to  interpose.  Where,  on  any  other  grounds, 
by  rea^n  of  the  unimportant  nature  of  the  cause,  or  the 
trifling  injury  resulting  to  the  party,  the  courts  would  not 
interfere,  tfaey  will  on  the  ground  of  misdirection.    So  uni< 
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versa!  is  the  practice,  and  with  such  deep  reverence  are 
the  principles  of  law  regarded,  that  perhaps  there  cannot 
be  found  'one  instance  of  injustice  done^  in  a  clearly 
ascertained  case  of  misdirection,  where  a  new  trial  has  not 
been  directed.  It  is  a  favourite  ground  of  relief,  has  the 
ear  of  the  court,  is  treated  with  marked  respect,  has  every 
facility  afforded,  and  when  successful,  the  relief  is  uni- 
formly  granted  without  costs. 

The  error  of  the  judge  calls  for  correction  as  a  matter  of 
right,  not  of  discretion,  and  a  motion  for  a  new  trial  on 
this  ground  is  an  appe€d  to  the  well  settled  principles  of 
law.  Hence  the  various  modes  of  relief,  branching  out  into 
almost  endless  distinctions,  giving  to  this  head  of  practice 
a  profusion  of  illustration. 

1.  If  the  judge  at  the  trial  misdirect  the  jury  on  matters 
of  law,  material  to  the  issue,  whatever  may  be  the  nature 
of  the  case,  the  verdict  will  be  set  aside,  and  a  new  trial 
granted. 

Thus  in  an  Anonymous  case,(l)  the  court  say,  it  is  good 
cause  of  new  trial,  where  the  judge  who  tried  the  cause- 
has  denied  to  admit  that  for  evidence,  which  was  legal  evi- 
dence, or  where  he  misdirects  the  jury.  Again,  new  trials 
shall  be  granted,  if  the  judge  at  nisi  prius  misdirect  the 
jury ;  because  those  trials  are  subject  to  the  inspection  of 
court.(2) 

The  error  of  the  judge  in  his  charge  to  a  jury  in  a  mat- 
ter of  law,  is  well  illustrated  by  How  v.  Strode  ji^)  where 
the  jury  had  given  them  in  charge,  as  the  principal  point 
on  which  they  were  to  pass,  a  fiict  admitted  by  the  plead- 
ings. It  was  a  case  in  replevin,  for  taking  cattle.  The 
defendant  avowed  taking  them  damage  feasant.  .Plea  in 
bar,  common  of  pasture ;  replication,  a  custom  to  inclose ; 
rejoinder  de  injuria  sua  propria^  and  joinder  inde.  Upon 


(1)  6  Mod.  242.  (2)  2  Salk.  649.  (3)  2  Wils.  209. 


Chap.  IX.]      MISDIRECTION  OP  THE  JUDGE.  263 

the  evidence,  the  judge  was  of  opinion,  and  so  charged  4he 
jur^,  that  he  thought  the  defendant  had  not  proved  the 
custom  entirely,  and  that  if  they  believed  the  land  in  ques- 
tion was  discharged  and  free  firom  any  person  having  a 
right  of  common  thereon,  they  should  find  for  the  defend- 
ant ;  if  not,  that  they  should  find  for  the  plaintiflf.  The 
jury  gave  a  verdict  for  the  plaintiff,  and  it  was  moved  for 
a  new  trial,  for  the  misdirection  of  the  judge ;  for  that  the 
right  of  common  before  inclosure  made,  was  for  cattle 
levant  and  couchant,  upon  each  person's  unindosed 
lands ;  and  this  matter  is  not  at  all  in  issue,  but  is  admitted 
on  the  pleiadings  by  both  sides.  Of  this  opinion  was  the 
whole  court,  saying  that  the  parties  agreed  by  the  plead- 
ings, that  while  the  lands  in  these  c^n  fields  are  unin- 
dosed, all  have  a  right  of  common  for  cattle,  levant  and 
amchant.  And  per  totam  Curiatn. — "  The  verdict  must 
be  set  aside  for  misdirection  of  the  judge."(l) 

It  is  essential  to  the  success  of  the  motion  for  a  new 
trial  on  the  ground  of  misdirection,  that  it  should  mate- 
rially affisct  the  verdict.(2)  When  this  is  the  case,  the  rule 
becomes  of  universal  application,  embracing  all  kinds  of 
actions,  whether  of  ^or^  or  of  contract  Even  actions,  penal 
in  their  nature  and  form,  are  not  excluded,  although  the 
defendant  may  have  a  verdict. 

In  Wilsofi  V.  Itastall,{3)  an  action  strictly  penal.  It 
was  brought  to  recover  penalties  for  bribing  voters  at  an 
election.  At  the  trial,  one  Handley,  an  attorney,  was 
sworn  a  witness,  who  refused  to  produce  certain  papers,  or 
to  answer  as  to  their  contents,  having  come  to  the  possession 
of  the  papers,  as  the  attorney  of  one  W.  Handley^  alleged 
to  have  been  one  of  the  agents  of  the  defendant  in  com- 


(1)  Vide  as  to  Misdirection^  generally,  6  Com.  Dig.  223,  Day's 
edit.    2  Tidd,  915.    Gra.  Prac.  614. 

(2)  Vide  10  Johns.  Rep.  447.    5  Day,  479.    5  Mass.  Rep.  487. 

(3)  4  Term  Rep.  753. 
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froin  granting  a  new  trial  in  penal  actions,  except  for  a 
misdirection  of  the  judge.^\l) 

The  rule  is  still  more  applicable  to  cases  in  the  natnre 
of  tarty  where  so  much  must  necessarily  be  left  to  the  dis- 
cretion of  the  jury.  A  misdirection  here,  cannot  but  ope- 
rate unjustly.  One  or  two  recent  cases  will  furnish  an 
illustration^ 

Crofts  Y.  Waterhmise,{2)  Action  for  negligence.  The 
driver  of  a  stage  coach  gathered  a  bank,  and  upset  the 
coach.  He  had  passed  the  spot  where  the  accident  hap- 
pened, twelve  hours  before,  but  in  the  interval,  a  land- 
mark had  been  removed.  In  an  action  for  an  injury  sus- 
tained by  this  accident,  the  judge  told  the  jury,  that  as 
there  was  no  obstniction  in  the  road,  the  driver  ought, to 
have  kept  within  the  limits  of  it ;  and  the  action  having 
been  occasioned  by  his  deviation,  the  plaintiff  was  entitled 
to  a  verdict.  A  verdict  was  found  for  the  plaintiff,  £160 
damages.  A  new  trial  was  moved  for  on  the  ground  of 
a  misdirection,  for  that  it  ought  to  have  been  left  to  the  jury 
to  ascertain  whether  the  deviation  had  been  occasioned  by 
negligence,  or  by  unavoidable  accident.  And  per  Besty  Ch. 
J. — <<  The  coachman  was  bound  to  keep  in  the  road,  if  he 
could ;  and  the  jury  might,  from  his  having  gone  out  of  the 
road,  have  presumed  negligence,  and  on  that  presumption, 
have  found  a  verdict  for  the  plaintiff.  But  the  learned 
judge,  instead  of  leaving  it  to  the  jury  to  find  whether 
there  was  any  negligence,  told  them  that  the  coachman 
having  gone  out  of  the  road,  the  plaintiff  was  entitled  to  a 
verdict.  This  action  cannot  be  maintained  unless  negli- 
gence be  proved ;  and  whether  it  be  proved  or  not,  is  for 
the  determination  of  the  jury,  to  whom,  in  this  case,  it  was 
not  submitted."  The  court  were  unanimous  in  directing  a 
new  trial. 


(1)  1  Camp.  445,  et  vide,  3  Str.  899,  and  1238,  and  3  Johns. 
Rep.  180. 

(2)  3  Bingham,  319. 
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And  in  Young  y.  Spencer. (1)  Case  by  the  owner  of  a 
house  against  his  lessee  for  years,  for  opening  a  new  door, 
whereby  the  house  was  weakened  and  injured,  and  the 
plaintiff  prejudiced  in  his  reversionary  estate  and  interest 
in  the  premises.  Plea,  not  guilty.  The  jury  found  that 
fte  lessee  did  open  the  door  without  leave ;  but  that  the 
house  was  not  in  any  respect  weakened,  or  injured  by  it. 
The  learned  judge,  thereupon,  directed  a  verdict  to  be 
entered  for  the  plaintiff,  with  nominal  damages,  subject  to 
a  case.  The  case  being  argued,  Lord  Tenterden,  Ch.  J., 
after  stating  the  facts  of  the  case,  now  delivered  the  judg- 
ment of  the  court. — "  We  cannot  take  upon  ourselves  to 
say  that  there  was  not  any  injury  to  the  plaintiff's  rever- 
sionary right.  It  might  have  been  left  to  the  jury  to  say 
whether  there  was  or  was  not  an  injury  to  the  right.  The 
old  authorities  upon  this  subject,  are  not  reconcilable  with 
each  other.  It  seems  to  be  clearly  established,  however, 
that  if  any  thing  be  done  to  destroy  the  evidence  of  title,  an 
action  is  maintainable  by  the  reversioner.  We  cannot  say 
that  the  opening  of  the  door  in  this  case,  affects  the  evidence 
of  the  plaintiff's  title.  That  is  a  question  of  fact.  All  that 
we  can  do  is  to  grant  a  new  trial,  in  order  that  the  question 
maybe  submitted  to  the  consideration  of  the  jury." 

But  it  is  to  actions  arising  ex  contractu,  the  rule  empha- 
tically applies,  acknowledging  no  exception  or  restriction, 
unless  where  the  matter  in  controversy  is  too  trifling  to 
bear  protracted  litigation,  or  the  court  incline  to  sacri- 
fice a  technical  objection,  to  substantial  justice.     Thus, 

In  Holliday  v.  Atkinson,{^)  where  a  promissory  note, 
expressed  to  be  for  value  received,  was  made  in  favor  of 
an  in&nt,  aged  nine  years,  and  in  an  action  upon  the  note, 
by  the  payee,  against  the  executors  of  the  maker,  no  evi- 
denoe  of  consideration  being  given,  the  learned  judge  tol<l 


(1)  10  Bain.  <fc  Cres.  145.  (2)  5  Bam.  &.  Ores.  501. 
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the  jiury,  thai  the  note  beiog  for  value  receiTed,  imported 
that  a  good  consideratioii  existed,  and  that  gratitude  to  the 
infiBmt's  fsither,  or  affection  to  the  child,  would  suffice. 
There  was  a  verdict  for  the  plaintiff,  and  a  rule  niai  ob- 
tained. And  on  motion,  per  Abbot,  Ch.  J. — ^^  I  think  that 
this  case  must  be  sent  to  a  new  trial.  I  agree  that  where 
a  note  is  expressed  to  be  for  value  received,  that  raises  a 
presumption  of  a  legal  consideration,  sufficient  to  sustain 
the  promise  ;  but  that  is  a  presumption  only,  and  may  be 
rebutted.  Now  we  find  that  this  note  was  giyen  to  a  boy 
only  nine  years  old,  whose  father  was  Uving,  and  that  the 
donor  was  in  a  state  of  imbecility,  and  not  fax  from  his 
death.  It  then  became  a  question  for  the  jury,  whether 
the  note  was  given  upon  any  legal  consideration^  and  I 
think  that  the  direction  given  to  them  as  to  the  sufficiency 
of  gratitude  to  the  father,  or  affection  to  the  son,  was  im* 
proper." 

The  rule,  and  to  the  same  extent  at  least,  has  been 
adopted  in  Massachusetts.  In  their  practice,  a  slight  misdi* 
rection  will  avoid  the  verdict ;  as  in  Boyden  v.  ilfoore.(l) 
Assumpsit  on  certain  promissory  notes.  Money  was  paid 
into  court,  and  taken  out,  but  not  in  satisfisiction,  and  the 
suit  went  on.  Upon  a  report  of  the  case  by  the  judge,  it 
appeared  he  had  found,  by  his  calculation,  there  would  be 
due  to  the  plaintiff  fourteen  cents  andfourmills,if  the  defence 
were  just,  and  the  evidence  in  support  of  it  beUeved;  and 
he  charged  the  jury  therefore,  that  if  upon  calculation  they 
should  find,  that  the  money  brought  into  court  did  not  fully 
pay  every  cent  which  was  due,  yet  if  they  were  satisfied 
that  the  defence  set  up  by  the  defendant  was  just,  although 
a  small  balance  was  still  due,  if  that  balance  appeared  to 
them  a  mere  trifle,  their  verdict  ought  to  be  for  the  defend- 
ant.   On  motion  for  a  new  trial,  upon  this  point  of  miadi- 


(1)  5  Mass.  Rep.  365. 


Ckap.  IX.]      MISDIRECTION  OF  THE  JUDGE.  269 

rection,  Parsons^  Gh.  J.,  who  delivered  the  opinion  of  the 
court,  after  recapitulating  the  charge  of  the  judge,  pro^ 
ceeds — ^^  When  the  mistake  arises  from  the  misdirecticNi  of 
the  judge  on  a  point  of  lav,  the  court  ought,. in  all  such 
cases,  to  reUeve  the  party  suffering  by  it,  although  he  may 
be  indiscreet  in  making  his  motion.  The  law  is  our  only 
criterion  of  right  and  wrong  in  the  decision  of  causes,  and  if 
it  be  mistaken  by  the  coiurt,  whose  duty  it  is  to  declare  the 
law,  the  consequences  of  the  error  may  be  extensive,  reach- 
ing beyond  the  action  in  which  it  was  committed  ;  and  it 
may  affect  other  legal  principles.  We  have  looked  with 
some  attention  into  books,  to  find  some  case  where,  in  a  mis- 
direction of  the  judge,  the  court  have  declined  to  interfere, 
by  setting  aside  the  verdict  found  in  consequence  of  the 
misdirection.  We  have  not  been  able  to  find  a  single 
case." 

With  this  agrees  Dudley  v.  Sumner j{X)  Argued  after* 
wards  in  the  same  court.  The  principles  contended  for  in 
tfiat  case  were  such  as  to  call  forth  the  most  elaborate  dis- 
cussion ;  and  the  opinion  of  the  court,  granting  a  new  trial, 
was  finally  put  upon  the  misdirection  of  the  judge. 

In  New-York,  the  rule  has  been  so  fully  recognised  as  to 
prevail  where  a  misdirection  might  have  affected  the  ver- 
dict, and  the  chances  were  equal  that  it  produced  such 
effect,  as  in  WardeU  v.  Hughes  and  Moore.{2)  This  was 
an  action  on  a  joint  promissory  note,  by  the  defendants, 
^<  payable  and  negotiable  at  the  Bank  of  Ontario,  in  Canan- 
daigua."  The  judge  charged  the  jury,  that,  by  the  terms  of 
the  note,  its  negotiability  was  restricted  to  the  place  where 
it  was  made  payable ;  and  that  if  they  should  be  of  opi- 
nion, that  the  note  was  applied  by  Hughes  to  the  payment 
of  an  individual  debt,  without  the  assent  of  Moore,  his 
partner,  the  plaintiffs  were  not  entitled  to  recover.    Ttie 


(1)  5  Mass.  Rep.  438.  (2)  3  Wendell,  418. 
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jury  found  for  the  defendants.    A  motion  was  made  to  set 
aside  the  verdict,  and  it  was  contended,  the  note  was  re- 
stricted in  its  operation.    But,  per  Marcy,  J.,  delivering 
the  opinion  of  the  court,  '^  I  think  the  judge  erred  in  telling 
the  jury,  that,  by  the  terms  of  the  note,  its  negotiability  was 
restrict  ed  to  the  place  where  it  was  made  payable.    The 
jury  found   a  verdict  for  the  defendants ;  whether  on  the 
ground  that  the  note  had  been  negotiated  at  a  place  differ- 
ent from  that  contained  in  the  body  of  the  note,  or  on  the 
ground,  that  it  had  been  passed  by  Hughes,  for  his  indivi- 
dual debt,  and  that  the  assent  of  Moore  had  not  been 
shown,  it  is  impossible  for  us  to  determine.    If  the  verdict 
was  found  on  the  first  ground,  it  ought  to  be  set  aside,  for 
the  misdirection  of  the  judge ;  if  on  the  latter,  the  evidence 
being  of  such  a  character  that  it  might  be  regarded  as  in- 
sufficient to  show  the  assent  of  Moore,  it  should  not  be 
disturbed.    Inasmuch,  therefore,  as  the  verdict  may  have 
resulted  firom  the  error  of  the  judge,  and  I  think  there  is  ah 
even  chance  that  it  did,  a  new  trial  ought  to  be  granted." 
According  to  this  decision,  even  a  reasonable  doubt 
as  to  the  effect  of  the  erroneous  charge,  will  be  sufficient 
to  avoid  the  verdict.    In  a  prior  case,  Clarke  v.  Dutch- 
&r,(l)  the  court  had  shown  with  what  astuteness  they  seize 
upon  errors  of  law,  that  creep  in  at  the  trial.    It  was  con- 
ceded, in  that  case,  that  a  charge  of  the  judge,  entirely  ab- 
stract or  out  of  the  case,  so  as  not  to  affect  it,  though  erro- 
neous, cannot  be  insisted  on  as  error  by  exception ;  but,  it 
was  added,  the  coiurt,  in  error,  will  look  through  the  case, 
and  if  they  find  that  it  might  have  been  affected  by  the 
charge  or  opinion,  injuriously  to  the  plaintiff  in  error,  the 
judgment  will  be  reversed.     This  was  an  action  in  as- 
sumpsit for  over  payment  by  mistake,  and  verdict  for  plain- 
tiff.   The  charge  of  the  judge  below,  which  was  excepted 


(1)  9  Cowen,  674. 


Chap.  IX.]    MISDIRECTION  OP  THE  JUDGE,  271 

to,  referred  to  a  subsequent  promise,  taking  the  case  out  of 
the  statute  of  Umitations,  and  consisted  in  the  common 
error  of  confounding  law  and  fact,  and  not  sufficiently  dis- 
criminating the  province  of  the  court  and  jury.  It  was  no- 
ticed and  corrected,  by  granting  a  new  trial,  and  is  illus- 
trative of  the  rule.  Sutherland,  J.^  delivering  the  opinion 
of  the  court,  observes,  "Where  there  is  any  dispute  as  to 
the  facts  which  go  to  prove  the  making  of  a  new  promise, 
there,  whether  a  sufficient  acknowledgment  or  promise  has 
been  made  to  take  the  case  out  of  the  statute,  is  a  mixed 
question  of  law  and  J&ct,  to  be  passed  upon  by  the  jury. 
But  when  the  fiicts  are  undisputed,  it  is  for  the  court  to  de- 
termine, whether  they  take  the  case  out  of  the  statute  or 
not.  Here  it  was  not  denied,  that  Clarke  made  the  decla- 
ration relied  upon  as  evidence  of  an  acknowledgment  of 
the  debt.  Whether  it  amounted  to  a  sufficient  acknow- 
ledgment or  not,  was  an  unmixed  question  of  law.  The 
opinion  expressed  by  the  court  was  erroneous,  and  proper- 
ly excepted  to."  Again,  "  It  is  undoubtedly  true,  that  a 
judgment  will  not  be  reversed  on  account  of  an  erroneous 
opinion  expressed  or  decision  made  by  the  court,  where  it 
clearly  appears,  that  the  error  did  not  and  could  not  have 
aJBfected  the  verdict  or  the  judgment.  But  this  very  posi- 
tion implies  that  we  are  to  look  beyond  the  letter  of  the  ex- 
ception, into  the  case  itself,  to  ascertain  what  the  effect  of 
the  error  was." 

2.  With  a  like  scrupulous  attention  to  the  rules  of  law  that 
ought  to  govern  the  charge,  it  has  been  held  to  be  errone- 
ous in  a  judge  to  instruct  a  jury,  that  tlfey  may  indulge  a 
presumption,  not  warranted  by  the  evidence  disclosed. 

As  in  Harris  v.  WUs<m.{l)  Action  in  assumpsit,  on  a 
joint  and  several  promissory  note.  Plea,  general  issue,  and 
that  the  note  had  been  made  by  the  defendant  and  one 

(1)  1  Wendell,  511. 
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Judd,  and  that  the  claim  had  been  settled  by  arbitration. 
At  the  trial,  the  defendant's  counsel  insisted  that  the  awaid 
was  a  bar  to  the  plaintiff's  right  of  recovery  on  the  note. 
The  judge  decided,  that  in  the  absence  of  ail  proof  as  to 
what  the  note  was  given  for,  the  award  was  not  brood 
enough  to  cover  it,  but  that  the  defendant's  counsd  might 
go  to  the  jury  upon  the  question  of  a  presumption  of  pay* 
ment,  previous  to  the  award,  under  the  circumstances  of 
the  case,  and  to  that  effect  charged  the  jury,  who  found  for 
the  defendant.  A  motion  was  made  to  set  aside  the  ver- 
dict. And  per  Sutherland^  J. — "  I  think  the  judge  erred 
in  mbmitting  it  to  the  jury,  to  determine  upon  the  evidence 
before  them,  whether  the  note  had  not  been  paid  or  satUk 
fied,  by  some  arrangement  between  the  parties  previous  to 
the  arbitration.  There  was  no  evidence  from  which  any 
snch  conclusion  could  legitimately  be  drawn.  The  defend- 
ant did  not  pretend  that  the  note  had  been  paid  or  satisfied 
in  any  other  manner,  than  by  the  general  settlement  of  the 
partnership  concerns  by  the  arbitrators.  He  did  not  attempt 
to  prove  any  fact  or  circumstance  from  which  such  pay- 
ment could  be  inferred."(l) 

And  in  Hollister  v.  Johnson,{2)  action  for  foilse  imjHri- 
aonment,  against  a  constable,  who  had  taken  plaintiff's  body 
in  execution.  The  judge  charged  the  jury,  among  other 
things,  that  the  &ct  of  the  plaintiff's  having  property  was 
not  conclusive  evidence  that  the  execution  might  be  satis- 
fied, for  it  appeared  that  the  premises  were  leased,  and  it 
might  reasonably  be  presumed  that  the  landlord  had  a 
claim  for  rent,  which  might  have  defeated  the  executicm ; 
and  that  if  the  defendant  had  not  taken  the  body  of  the 
plaintiff,  and  it  had  turned  out  that  he  had  not  sufiicient 
property  to  satisfy  the  execution,  the  defendant  would  have 


(I)  Vide,  10  Wendell,  461.  (2)  4  Weadell,  639. 
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been  liable.  The  plaintifT  excepted  to  the  chai^  and  the 
jury  found  a  verdict  for  the  defendant.  The  court,  per 
Sutherland,  J.,  "The  charge  of  the  judge  appears  to  me 
to  have  been  wrong  in  two  essential  particulars : — in  sta« 
ting  to  the  jury,  that  it  might  reasonably  be  presumed,  that 
the  landlord  of  the  plaintiff  had  a  claim  or  lien  on  the  pro^ 
perty,  which  was  shown  to  have  been  in  his  possession) 
for  rent,  which  might  have  defeated  the  execution. — ^Now 
there  is  not  a  particle  of  evidence  in  the  case  upon  the  sub^ 
ject  of  rent,  except  the  simple  foct,  that  the  plaintiff  lived 
on  a  &nn,  for  which  he  was  to  pay  or  had  paid  $60  per 
annum.  No  claim  on  the  part  of  the  landlord  was  shown, 
nor  any  other  circumstance  from  which  an  inference  could 
be  drawn,  that  there  was  any  rent  in  arrear ;  and  unless 
such  presumption  exists  in  judgment  of  law  in  all  cases 
between  landlord  and  tenant,  there  was  no  foundation  for 
it  in  this."    And  new  trial  granted  for  this  cause. 

So,  in  Leving'sworth  ad.  Fox.{l)  This  was  an  action  of 
trespass,  to  try  titles  to  land  on  Savannah  river,  in  which 
the  jury  took  upon  them  to  find,  that  a  release  produced  and 
given  in  evidence  by  defendant,  was  fraudulent,  without 
any  proof  of  its  being  so,  or  of  any  circumstances  from 
wMehit  could  be  strongly  inferred.  Upon  this  ground  the 
court,  after  argument,  ordered  a  new  trial,  as  fraud  is  never 
to  be  presumed,  unless  the  circumstances  are  so  strong  as 
to  leave  no  doubt  to  thecontrary.  From  the  silence  of  the 
Importer  in  this  case,  the  judge  had  not  charged  the  law. 
It  fiills  therefore  within  the  rule. 

3.  The  omission  of  the  judge  to  charge  the  jury  on  que8« 
tions  of  law,  though  not  of  itself  a  reason  for  granting  a  new 
trial ;  yet  i^  in  the  absence  of  proper  instructions,  the  jury 
should  err,  the  verdict  will  be  set  aside,  and  a  new 
granted. . 


mi^ 
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In  Morrison  v.  Miispratt{\)  Action  on  a  policy  of 
insurance  on  the  life  of  one  Mrs.  El^n.  At  the  trial,  it 
appeared  that  a  surgeon  who  had  attended  Mrs.  Elgin  for 
several  years  prior  to  February,  1821,  but  who  had  not 
seen  her  professionally  in  the  interim,  was  appUed  to  just 
before  the  policy  was  eflfected,  to.  certify  as  to  her  state  of 
health.  He  accordingly  examined  her  on  the  19th  March, 
and  afterwards  certified  that  she  was  in  good  health,  and 
was  not  afflicted  with  any  disease  which  would  tend  to 
shorten  her  life.  The  insurance  was  therefore  effected  in 
April,  1823.  Mrs.  Elgin  died  of  a  pulmonary  disease  in 
April,  1824.  Subsequently  to  February,  1821,  and  before 
the  date  of  the  certificate,  Mrs.  Elgin  was  under  the  care 
of  another  medical  man,  a  Mr.  Bland,  who  thought  her 
consumptive.  During  this  period,  she  had  been  twice 
alarmingly  ill.  The  facts  of  the  attendance  of  Mr.  Bland, 
and  the  illness  of  Mrs.  Elgin,  were  not  communicated  to  the 
defendants  at  the  time  of  the  execution  of  the  policy.  The 
judge  left  it  to  the  jury  to  say  whether  there  had  been 
any  misrepresentation,  but  omitted  to  call  their  attention  to 
the  £eict8  of  Mrs.  Elgin's  illness,  and  the  consequent  attend- 
ance of  Mr.  Bland.  The  jury  found  for  the  plaintifiT— 
damages  £1000.  And  per  Burroughy  J. — "A  material 
point  in  this  case  was  not  left  to  the  jury,  nor  observed 
upon  by  the  judge.  The  assurers  were  not  informed  that 
Mrs.  Elgin,  whose  life  they  were  about  to  insure,  had  been 
attended  by  Mr.  Bland,  who  thought  her  extremely  ill.  Had 
they  known  this  fact,  they  might  have  examined  him." 

So,  in  Calbreath  v.  6rracy.(2)  An  action  on  a  policy 
of  insurance  of  goods,  where  the  important  questions  of 
charter-party,  capture,  abandonment  and  loss  were  in- 
volved. No  charge  was  given  to  the  jury,  who  found  for 
the  plaintiff.    A  rule  to  show  cause  why  a  new  trial  should 


(1)  12  Mom,  931.  (2)  1  Wash.  C.  C.  R.  196. 
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not  be  granted,  being  obtained.  Washinfftofij  J. — ^^  Im- 
portant points  of  law  were  involved  in  tlus  case,  and  the 
court  ought  to  have  charged  the  jury  upon  them.  Though 
their  not  having  done  so,  is  no  reason  per  se  for  granting  a 
new  trial,  yet  there  is  reason  to  apprehend  that  under 
the  circumstances  of  the  case,  justice  has  not  bden  done. 
As  the  case  now  appears  to  me,  the  verdict  does  not  seem 
to  consist  with  legal  principles ;  although  I  mean  not  to 
give  any  decided  opinion.  I  think  the  ends  of  justice  will 
be  most  likely  to  be  attained,  by  granting  a  new  trial." 

So,  in  Page  v.  Pattee.{l)  Action  on  the  case,  and  ver- 
dict for  defendant.  The  plaintiff  moved  for  a  new  trial, 
alleging  that  the  verdict  was  given  against  evidence,  which 
ia  reported  by  the  judge  who  sat  on  the  trial.  It  is  agreed 
by  the  parties,  that  alter  the  evidence  on  each  side  was 
given  to  the  jury,  the  counsel  for  neither  party  summed  up 
his  evidence,  but  left  it  to  the  judge  to  sum  up  and  to  give 
to  the  jury  the  necessary  instructions.  The  judge  reports 
that  the  evidence  to  support  the  plaintiffs  demand  was  con- 
tained in  certain  depositions,  which  accompany  the  report, 
which  were  unimpeached,  uncontradicted  and  unex* 
plained,  and  were  sufiicient  in  the  opinion  of  the  judge,  if 
believed  by  the^ury,  to  support  the  plaintiff's  declaration 
so  clearly,  that  he  apprehended  no  instructions  were  neces- 
sary, and  accordingly  none  were  given,  but  such  as  related 
to  the  allowing  of  interest  to  the  plaintiff.  By  the  Court — 
"  It  is  our  opinion  that  either  party  can  lawfully  claim  from 
a  judge  trying  his  cause,  the  benefit  of  his  instructions  to 
the  jury  ;  and  when  such  instructions  are  not  given,  on  the 
ground  that  the  case  is  too  clear  for  one  of  the  psurties  to 
render  them  useful,  and  tlie  jury  find  for  the  other  party, 
a  new  trial  ought  to  be  granted,  that  the  jury  may  be 
assisted  by  the  direction  of  the  court."(2) 


(1)  6  Mass.  Rep.  459.  (2)  Vide  6  Monroe,  61. 
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So,  if  the  judge  comment  on  a  piece  of  testimony,  and 
leave  it  generally  to  the  jury,  without  adding  such  yievs 
as  to  its  credibility  as  the  law  requires  the  jury  to  consider. 
As  in  DufUop  v.  P€Utersan.{l)  One  Fuller  had  been 
produced  a  witness  and  strongly  impeached.  The  judge 
below  had  stated  Id  the  jury  that  Fuller's  testimony  was 
eompetent,  and  that  they  might  give  it  such  weight  as 
they  thought  it  deserved.  Upon  which,  the  court,  by 
Woodwarth,  J.,  observes — "After  an  attentive  considera- 
tion of  the  evidence  given  by  Fuller,  it  seems  to  me  that 
this  part  of  the  charge  was  manifestly  erroneous.  The 
jury,  it  is  true^  are  judges  of  fact,  and  the  credibility  of 
witnesses ;  but  in  the  exercise  of  this  power,  they  must  be 
lapovemed  by  the  judgment  of  law  on  the  &cts.  If  the  law 
has  adjudged,  that  certain  fiicts  render  a  witness  unworthy 
of  credit^  the  jury  cannot  rightfully  give  credit  to  his  testi- 
mony, or  found  a  verdict  upon  it.  They  have  no  arbitrary 
discretion.  It  is  their  duty  to  follow  the  advice  of  the 
court  as  to  the  law.  In  this  case,  the  charge  gave  them  the 
most  extensive  range.  Their  attention  was  not  called  to 
the  &ct,  that  Fuller,  by  his  own  admission,  had  sworn 
fiJsely. — ^He  was  not,  therefore,  a  credible  witness,  unless 
supported  as  to  the  material  fact  which  he  attempted  to 
establish.  The  law  will  not  permit  either  life  or  prcqperty 
to  be  put  in  jeopardy  by  such  testimony.  If  it  would,  there 
must  be  but  little  security  for  either. — When  the  court  in* 
structed  the  jury  to  give  the  evidence  the  weight  they 
thought  it  deserved,  this  implied  that  they  had  an  uncon- 
trolled discretion,  to  do  as  their  judgments  might  direct^ 
without  any  legal  restraint  as  to  the  manner  of  exercising 
it — The  court  ought  to  have  charged  the  jury,  that  the 
testimony  of  Fuller  was  so  strongly  impeached  as  to  justify 
them  in  disregarding  it  altogether ;  that  the  unsupported 


(1)  5Coweii,243. 


Chap.  IX.]     MISDIRECTION  OP  THE  JUDGE.  277 

teftimony  of  a  single  witness,  who  swore,  at  one  time,  in 
diiect  contradiction  to  the  testimony  given  by  him,  at 
another,  in  relation  to  the  same  transaction,  was  not  entitled 
to  credit,  and  ought  not  to  be  regarded.  If  the  chaj^  had 
been  of  such  a  character,  it  is  probable  the  result  of  the 
tnal  would  hare  been  different  My  opinion  is,  that  this 
exception  is  well  taken ;  that  the  judgment  be  reversed, 
and  a  venire  de  novo  issue  in  the  court  below.^(  i ) 

And  it  is  the  right  of  a  party  to  have  the  charge  of  the 
judge  on  questions  of  law,  and  if  he  refuse,  and  the  jury 
err,  a  new  trial  will  be  granted,  as  in  Scott  v.  Lunty{2) 
in  error,  to  the  circuit  court  of  the  United  States,  in  the 
District  of  Columbia.    Action  of  covenant,  to  recover  sun- 
dry rents,  under  a  deed  executed  by  General  George  Wash- 
ington and  wife,  to  the  defendants  intestate,  by  which  a  lot 
of  ground  was  conveyed  to  Lunt,  subject  to  the  payment  of 
an  annual  rent  of  seventy-three  dollars.    One  of  the  cove- 
nants reserved  to  the  grantor  a  right  of  re-entry  on  non- 
payment  of  the  rent,  and  the  defendants  below  ^et  up  the 
&ct  of  reentering,  as  one  of  his  pleas  on  which  issue  had 
been  taken.    At  the  trial,  the  plaintiff  prayed  the  court  to 
instruct  the  jury,  that  the  time  at  which  the  re-entry  ought 
to  be  made,  depended  upon  the  lease  given  in  evidence  by 
die  plaintiff,  and  could  not  be  varied  by  the  evidence ;  and 
that  if  the  jury  found  a  re-entry,  it  must  conform  to  Ae 
deed*    The  court  refused  to  give  the  instniction,  being  of 
opinion,  that  it  was  competent  for  the  actual  tenant  to 
waive  any  of  the  formalities  required  by  law  for  his  benefit. 
By  the  court — "  The  instruction  prayed  has  reference  to 
the  pleadings  in  the  case.    The  averment  there  is,  that  the 
plaintiff  entered  on  the  premises  under  and  by  virtue  of  the 
condition  of  re-entry  in  the  original  deed,  mentioned,  for 

non-payment  of  the  rent ;  and  upon  the  issue  joined,  this 


(1)  Vide  AUen  v.  Young,  6  Monroe,  136.    Ante,  p.  236.    2 
8.  C.  Con.  Rep.  323.    Newell  v.  Wright,  8  Conn.  Rep.  319. 
(2)  7  Peten,  996. 
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was  the  material  inquiry.  It  is  clear,  that,  upon  such  an 
issue^  no  entry  not  conforming  to  that  deed,  and  no  evi- 
dence of  an  entry  varying  from  it,  would  be  admissible  to 
support  it  The  sufficiency  of  the  evidence  before  the  jury 
to  support  the  issue,  was  properly  left  for  their  considerar 
tion.  But  the  defendant  had  a  right  to  the  instruction^ 
that  the  proof  must  conform  to  the  aUegations  in  the  plead- 
ings. For  these  reasons,  we  are  of  opinion,  that  the  circuit 
court  erred  in  refusing  the  above  instniction ;  and  the  judg- 
ment must,  on  this  account,  be  reversed,  and  a  venire  far 
eias  de  novo  be  awarded."(l) 

But  the  judgment  will  not  be  reversed,  if  the  jury,  not* 
withstanding  the  omission  to  charge  them  on  the  point  re- 
quested, find  a  correct  verdict,  and  such  as  in  justice  it  must 
have  been,  had  Uie  charge  been  given.(2) 

4.  If  the  judge  send  the  case  to  the  jury,  when  he  ought 
to  have  nonsuited,  the  verdict  will  be  set  aside. 

Although,  by  the  English  practice,  a  plaintiff  cannot  be 
nonsuited  against  his  will,  but  may  insist  upon  carrying 
his  case  to  the  jury,(3)  with  us  a  different  practice  prevails. 
Even  an  inferior  court  may  nonsuit,  where  the  plaintiff 
entirely  fiuls  to  make  out  his  case.  In  PrcUt  v.  HuU^iJk) 
in  error,  from  a  court  of  common  pleas,  where  the  court 
were  of  opinion  that  the  plaintiff  ought  to  have  been  non- 
suited, but  doubted  their  power,  and  sent  the  case  to  the 
jury,  the  supreme  court,  upon  a  bill  of  exceptions,  reversed 
the  judgment,  observing  upon  the  power  to  nonsuit:  ^^This 
must  be  a  power  vested  in  the  court.  It  results,  necessari- 
ly, from  their  being  made  the  judges  of  the  law  of  the  case, 
when  no  facts  are  in  dispute.  What  the  evidence  before 
the  court  was,  or  whether  they  were  correct  in  their  judg- 


(1)  Vide  3  Hawks,  5. 

(2)  DougkuB  Y.  APAlister,  3  Cranch,  298. 

(3)  1  Chit.  Arch.  300.  (4)  13  Johns.  Rep.  334. 
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ment,  or  not,  are  questions  not  now  before  us.  We  must 
assume  that  there  was  no  dispute  about  the  &cts  before 
the  court,  or  any  weighing  of  testimony  falling  within  the 
province  of  the  jury ;  and  therefore  it  was  a  pure  question 
of  law,  whether,  under  a  given  state  of  fsicts,  the  plaintiff 
was,  in  law,  entitled  to  recover.  And  unless  this  was  a 
question  for  the  court,  there  is  no  meaning  in  what  has 
been  considered  a  salutary  rule  in  our  courts  of  justice,  that, 
to  questions  of  law,  the  judges  are  to  respond,  and  to  ques* 
tions  of  fstct,  the  jury." 

And  in  a  subsequent  case,  Stuart  v.  Simpsim^{l)  it  was 
held,  that  a  court  may,  and  it  is  their  duty  to  nonsuit  a 
plaintifl^  if  the  evidence,  in  their  opinion,  will  not  authorize 
a  jury  to  find  a  verdict  for  the  plaintiff,  or  if  they  would 
set  aside  a  verdict,  if  so  found,  as  contrary  to  evidence. 
The  right  of  a  court  of  record,  or  even  of  a  court  not  of  ^ 
zecord,(2)  to  direct  a  nonsuit  peremptorily  in  their  discre. 
tion,  is  with  us  no  longer  to  be  questioned.  This  principle 
being  clearly  ascertained,  a  refusal  to  nonsui^  when  it 
ought  to  be  granted,  is  equivalent  to  a  misdirection,  and 
will  be  treated  as  error. 

In  Foot  V.  Stibin^{3)  in  error.  A  bill  of  exceptions  was 
taken,  stating  that  the  plaintiff  below,  proved  that  a  note 
then  produced,  made  by  Lemuel  Holmes,  Abel  Wilson, 
and  William  B.  Foot,  was  signed  by  L.  Hohnes  in  his  own 
proper  hand,  and  with  his  name ;  that  the  names  of  ^^  Wilson 
and  Foot,  sureties,"  subscribed  to  the  said  note,  was  in  the 
proper  handwriting  of  the  said  Abel  Wilson,  and  that  the 
said  Wilson  and  William  B.  Foot,  at  the  time  of  making 
the  said  promissory  note,  were  partners,  as  by  the  saidplain- 
tiff  alleged,  and  there  rested.  The  defendants  had  moved  for 
a  nonsuit,  on  the  ground,  that  the  plaintiff  had  not  proved 


(1)  1  Wendell,  376. 

(2)  Vide  Elwell  y.  Af  Queen,  10  Wendell,  519. 

(3)  19  Joluis.  Rep.  154f 
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the  authority  or  consent  of  Foot  to  the  making  of  the  note. 
Bat  the  court  were  of  opinion,  that* although  the  plaintiff 
was  bound  to  prove  the  authority  or  consent  of  Foot  to  the 
making  of  the  note,  yet  he  had  ahready  done  it,  and  there- 
upon directed  the  parties  to  proceed  to  the  jury.  Upon  the 
point  of  refusing  the  nonsuit,  the  courts  haying  recc^fnsied 
the  principle  that  a  court  of  common  pleas  has  the  power 
to  compel  a  nonsuit,  conclude  thus — ^'On  the  ground 
then,  that  the  court  of  conunon  pleas  refiised  to  nonsuit  the 
plaintiff  below,  when  the  evidence  adduced  entirely  failed 
to  make  out  his  case,  the  judgment  must  be  reversed,  and 
a  v&nire  de  not^o  issued  from  this  court"(l) 

And  the  true  test  of  the  propriety  of  the  nonsuit  is,  that 
if  the  case  had  gone  to  the  jury  on  the  evidence,  and  the 
jury  had  found  for  the  plaintiff,  the  court  would  have  set 
aside  the  verdict,  as  in  Hoyt  v.  Oilman.{2)  On  the  trial 
of  an  action  on  a  poUcy  of  insurance,  the  judge  directed  a 
nonsuit  on  the  ground  that  there  had  been  a  fraudulent 
concealment  of  material  facts,  at  the  time  of  effecting  the 
insuranee ;  and  the  court  refused  to  set  aside  the  nonsuit, 
and  grant  a  new  trial.  It  was  urged,  upon  exceptions 
taken  to  the  nonsuit,  that  it  was  the  proper  province  of  the 
jury  to  have  settled  the  &cts,  about  which  there  was  con- 
tradictory >evidence,  especially  upon  the  question  of  fraudu- 
lent intention.  It  was  conceded,  that  the  judgment  of  law 
upon  the  facts  was  for  the  court.  But,  Per  Curiam-^ 
'^Whether  fraud  be  a  question  for  the  court  or  jury,  yet  if, 
upon  the  fiicts  in  evidence  in  this  case,  the  jury  had  given 
the  plaintiff  his  premium,  we  should  not  have  hesitated  to 
set  aside  the  verdict" 

But  although,  by  the  English  practice,  the  plaintiff  can- 
not be  nonsuited  against  his  will ;  yet  if  he  does  not  elect 


(1)  Vide  10  Wendell,  461.  (2)  8  Biass.  Rep.  396. 
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to  go  to  the  jury,  but  acquiesces  in  judgment  of  nonsuit,  he 
waives  the  right  of  motion  to  set  it  aside.  As  in  Blswortky . 
Y.  Bird,{l)  Assumpsit  against  a  husband,  for  not  carry- 
ing into  effect  an  agreement ,  alleged  to  have  been  entered 
into  by  him  at  the  general  quarter  sessions  of  the  peace,  on 
behalf  of  his  wife,  being  a  compromise  to  pay  and  satisfy 
the  prosecutor.  The  judge,  at  the  trial,  after  the  plaintiff 
rested,  observed,  that  he  could  find  nothing  to  leave  to  the 
jury  in  support  of  an  action  on  such  an  agreement,  and  di- 
rected  a  nonsuit, ,  plaintiff's  counsel  not  objecting  thereto. 
And  on  motion  to  set  aside  the  nonsuit,  the  court  dischar* 
ged  the  rule,  on  account  of  the  acquiescence  at  the  trial.(2) 

Much  less  will  a  new  trial  be  granted,  on  the  ground  of 
misdirection,  if,  upon  an  intimation  from  the  judge,  the 
counsel  elect  to  be  nonsuited.(3) 

Butler  V.  Dorant{4:)  Action  in  assumpsit.  Upon  the 
trial,  and  after  the  parties  had  closed  their  respective  cases, 
the  judge  was  proceeding,  in  his  summing  up,  to  direct  the 
jury,  that  the  plaintiff,  not  having  distinctly  proved  any  spe- 
cial damage  arising  from  the  breach,  was  entitled  to  nomi^ 
nal  damages  only:  whereupon  Best,  sergeant,  for  the  plain^ 
tiff,  elected  to  be  nonsuited.  He  now  moved  for  a  rule  nisi 
to  set  aside  the  nonsuit,  and  have  a  new  trial,  for  a  misdi- 
rection of  the  judge.  Laiorencey  J. — "  His  lordship  did 
not  say  you  should  be  nonsuited ;  he  directed  the  jury  that 
you  should  haye  nominal  damages  only ;  but  you  did  not 
choose  to  trust  your  case  with  the  jury.  If  there  were  a 
misdirection,  you  should  have  abided  by  the  verdict,  and 
have  reserved  the  objection  for  a  motion  for  a  new  trial.  I 
believe  this  has  never  been  done,  that  a  counsel  shall  lie  by 
until  he  hears  the  opinion  of  the  judge  at  nisi  prius,  and 


(1)  1  M'CleUand,  69. 

(2)  Vide  2  Ld.  Raym.  1370.    1  W.  Black.  532. 

(3)  Gra.  Prac.  269.  (4)  3  Tawat.  229. 
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that  if  he  thereupon  chooses  to  be  nonsuited,  he  shall  come 
to  the  court  to  set  aside  his  own  act."    Rule  refused. 

So  ifi  the  King's  Bench.  Hutchinson  v.  Brice.{l)  The 
court  refused  to  set  aside  a  nonsuit^  voluntarily  suffered  by 
the  plaintiff,  and  to  give  him  leave  to  reply  de  novo.  He 
had  replied — ^'  That  the  cause  of  action  arose  within  six 
years,''  which  fact  he  could  not  prove.  He  wanted,  there- 
fore, to  set  aside  the  nonsuit,  and  reply  de  novo  ;  which,  if 
he  had  succeeded  in,  he  would  have  replied — "That  the 
writ  of  latitat  issued  within  the  six  years."  But  the  court 
said — "  That  that  would  make  a  quite  new  question;  which 
the  plaintiff  had  before  pretermitted,  and  had  put  the  issue 
upon  quite  another  foot,  and  upon  a  point  which  he  could 
not  establish."    Rule  discharged.(2) 

Nor  will  the  court  set  aside  a  nonsuit  on  the  ground  that 
the  case  ought  to  h&ve  been  submitted  to  the  jury,  unless 
this  was  desired  on  the  part  of  the  plaintiff,  at  the  trial  of 
the  cause. 

In  Kindred  v.  Baggj{3)  an  action  to  recover  for  board 
and  lodging,  the  plaintiff  was  nonsuited,  and  now  moved 
for  a  rule  to  show  cause,  why  the  nonsuit  should  not  be 
set  aside,  and  a  new  trial  granted.  Upon  the  motion,  the 
court,  interposing,  inquired  whether  the' counsel  for  the 
plaintiff  had  expressed  a  desire  that  the  question  should 
be  submitted  to  the  jury ;  for,  unless  that  were  the  case, 
they  could  not  in  fairness  accede  to  the  present  application. 
Shepherd  said,  he  wsis  not  instructed  to  state  that  they  had 
desired  it,  and  accordingly  the  rule  was  refused. 

And  yet,  it  has  been  ruled  in  the  Exchequer,  that  submis- 
sion to  the  opinion  of  a  judge,  declared  by  him  at  the  trial 
to  be  for  a  nonsuit,  does  not  estop  a  motion  for  a  new  trial, 
if  bis  opinion  be  incorrect. 


(1)  5 Burrows,  26d2. 

(2)  Et  vide,  Robinson  v.  Cock,  6  Ttunt.  396. 

(3)  1  Tamt.  10. 
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Alexander  v.  Barker.{l)  Assumpsit  for  money  lent  and 
paid.  The  plaintiffs  proved  that  credit  was  given  by  them 
te  the  company,  for  £200,  and  the  defendant  was  debited 
in  a  like  sum,  for  two  further  calls  on  his  shares.  It  was 
contended,  that  this  was  a  payment  by  one  of  the  compa- 
ny, and  not  by  the  firm  of  Alexander  ic  Co.,  out  of  their 
own  money.  Garraw^  B.,  who  presided,  being  of  opinion 
that  the  action  should  have  been  brought  by  Dykes,  one  of 
the  firm,  alone,  nonsuited  the  plaintifiis.  On  motion  to  set 
aside  the  nonsuit,  and  for  a  new  trial,  Lord  Lyndhurst, 
C*  B.,  on  the  general  question,  was  clearly  of  opinion,  that 
the  plaintiffs  ought  not  to  have  been  nonsuited.  "  As  to 
the  argument,  that  the  learned  judge  was  not  applied  to, 
to  let  the  case  go  to  the  jury,  cases  have  been  cited  in  which 
the  courts  have  refused  to  set  aside  nonsuits,  when  the 
counsel  acquiesced  at  the  trial,  and  did  not  insist  on  the 
case  going  to  the  jury.  But  as  in  those  cases  the  courts 
above  coincided  in  opinion  with  the  judge  at  7nsi  prius, 
the  principle  on  which  they  turn  is  not  applicable  where, 
as  in  this  case,  the  opinion  expressed  by  the  learned  judge 
at  the  trial,  is  held  by  the  court  to  be  incorrect.  If  a  coun- 
9eA  assents  to  a  nonsuit,  on  hearing  from  a  learned  judge, 
that  if  the  case  goes  to  the  jury  he  shall  direct  them  in  a 
manner  which  the  court  above  afterwards  thinks  incor- 
rect, we  are  bound  to  consider  the  case  as  if  it  had  gone  to 
a  jury  with  that  direction,  and  a  verdict  had  been  found 
accordingly ;  and  in  such  a  case,  the  court  may  interfere, 
and  grant  a  new  trial."  The  other  judges  concurring,  the 
nonsuit  was  set  aside,  and  a  new  trial  granted. 

Should  the  judge,  however,  permit  the  plaintiff  to  go  to 
the  jury,  when  the  evidence  is  wholly  insufficient,  and  the 
jury  find  for  the  plaintiff,  the  court  will  set  aside  the 
verdict. 


(1)  2  Tyrwhitt,  140. 
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In  Brook  v.  Wood.{\)  Action  in  assumpsit.  Plea,  in- 
solvency, and  discharge ;  replication,  a  subsequent  pro- 
mise, and  verdict  for  plaintiff.  On  moving  for  a  rule  nm, 
it  had  been  submitted,  that  it  ought  not  to  have  been  left  to 
the  jury ;  for  that  the  subsequent  promise  proved,  was  not 
jsuch  a  clear  and  explicit  promise  to  pay,  as  would  revive 
the  demand,  and  render  the  defendant  again  liable  to  be 
^ued  on  it,  notwithstanding  his  discharge  under  the  insol- 
vent act : — that  an  absolute  promise  was  in  all  such  cases 
necessary,  to  revive  the  liability  of  the  party — and  that  a 
mere  admission  would  not  have  that  effect;  and  on 
that  principle  the  court  granted  the  rule.  Gfrahamj 
Baron — "  I  think  that  under  the  circumstances,  this  rule 
should  be  made  absolute.  The  evidence  was  extremely 
weak,  and  in  my  opinion,  not  sufficient  for  the  jury  to  have 
proceeded  on,  and  consequently  ought  not  to  have  been 
left  to  thera."  Hullock^  Baron — "  I  am  of  opinion  that 
there  was  not  sufficient  evidence  of  such  a  specific  promise, 
as  it  was  necessary  for  the  plaintiff  to  prove,  in  order  to 
bind  the  defendant  anew,  ader  he  had  been  discharged ; 
and  consequently  this  verdict  cannot  be  sustained." 

But  if  there  be  any  evidence,  and  the  judge  send  the 
case  to  the  jury^  the  verdict  will  not  for  that  reason  be  set 
aside.  As  in  Rogers  v.  Brooks  and  wi/e.{2)  Action  on  the 
case,  disturbance  of  a  pew,  by  defendant's  wife,  and  verdict 
for  the  plaintiff,  one  penny.  At  the  trial,  the  plaintiff 
proved  possession  for  thirty^six  years,  and  notice  to  the 
defendant's  wife  not  to  sit  there.  The  judge  told  the  jury 
that  after  so  long  a  possession  as  thirty-six  years,  they 
plight  presume  a  legal  title  in  the  plaintiff.  The  jury, 
without  hesitation^  found  a  verdict  for  the  plaintiff.  Motion 
for  a  new  trial,  oa  the  ground  that  there  was  no  evidence 
to  be  left  to  a  jury ;  because  from  the  plaintiff's  own  wit* 


(1)  13  Price,  667^  (2)  3  Morgan,  240, 
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Besses  it  appeared  that  the  seat  was  common  forty  years  ago. 
Lord  Mansfield — "  The  question  in  this  case  is,  whether 
there  was  any  evidence  s^t  all  to  be  left  to  the  jury.  The 
plaintiffs  title  to  this  pew  is,  that  it  has  immemorially  be- 
longed to  the  house  which  he  possessed.  The  defendant 
has  set  up  a  joint  title  in 'right  of  the  house,  enjoyed  by 
himself  and  another  person.  The  plaintiff,  in  support  of 
his  claim,  proved  that  he  was  put  in  possession  of  this  pew. 
by  the  rector  and  church  wardens,  thirty-six  years  ago. 
The  question  is,  whether  this  act  of  the  rector  was  to  give 
possession  under  an  old  immemorial  right,  or  in  conse- 
quence  of  a  new  gift.  There  are  strong  reasons  to  induce 
us  to  suppose  it  was  not  a  gift.  They  would  not  make  a 
gift  of  that  which  other  people  claimed."  And,  per  Cu- 
rianij  rule  discharged."(l) 

But  the  error,  in  refusing  to  nonsuit,  will  be  cured  by 
proof,  subsequently  supplied,  whether  by  plaintiff  or  de- 
fendant. As  in  Murray  v.  Judah,{2)  Action  in  assumpsit. 
After  the  plaintiff  had  rested,  a  motion  was  made  for  a 
nonsuit,  which  was  overruled  by  the  judge,  and  an  excep- 
tion taken.  The  case  went  on,  and  the  requisite  evidence 
was  afterwards  supplied.  Upon  which  the  court  observe — 
"  The  first  point  made  on  the  part  of  the  defendant  is,  that 
the  motion  for  a  nonsuit  ought  to  have  been  granted,  no 
demand  of  payment  of  the  check  at  the  bank  having  been 
then  proved.  It  is  a  sufficient  answer  to  this  point,  that  a 
demand  was  svhsequently  proved.  That  such  demand 
was  necessary  to  entitle  the  plaintiff  to  recover  from  the 
«  drawer  is  well  established.  A  check  is,  in  form  and  eftiact, 
a  bill  of  exchange.  It  is  not  a  direct  promise  by  the 
drawer  to  pay  money ;  but  it  is  an  undertaking,  on  his 
part,  that  the  drawee  shall  accept  and  pay ;  and  the  drawer 


(1)  Et  vide,  2  Gill  <&  Johns.  382. 

(2)  6  CGiwen,  484, 
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is  answerable  only  in  the  event  of  the  failure  of  the  drawee 
to  pay."  And  this  proof  having  been  subsequently  sup- 
plied, by  the  plaintLSf,  a  new  trial  was  denied. 

So,  in  Lansing  v.  Van  Alstyne.{X)  Plaintiff  declared 
on  a  lease  for  rent  due  by  the  defendant,  as  assignee.  The 
defendant  pleaded  that  all  the  estate  of  the  assignor  did  not 
come  to  him  by  assignment.  On  the  trial  of  the  cause,  the 
plaintiff  insisted  that  he  was  entitled  to  recover  without 
offering  any  proof,  the  pleadings  admitting  his  right,  and 
the  presiding  judge  ruled  accordingly.  It  would  appear, 
firom  the  opinion  of  the  court,  the  judge  had  been  asked  to 
nonsuit  the  plaintiff,  and  refiised,  and  the  defendant  after- 
wards supplied  the  evidence  that  was  wanting,  and  per 
Savage^  Ch.  J. — "  The  defendant  takes  issue  upon  one 
fact  only,  viz :  the  assignment  to  himself.  This  averment 
then  is  denied,  and  as  to  this,  it  seems  to  me  plain,  that  the 
plaintiff  must  prove  the  facts.  The  judge  erred,  therefore, 
in  refusing  to  nonsuit  the  plaintiff.  But  it  has  often  been 
decided,  that  although  the  judge  err  in  refiising  to  nonsuit 
a  plaintiff,  still,  if  the  evidence  which  ought  to  have  been 
given  by  the  plaintiff,  is  given  in  the  course  of  the  trial,  a 
new  trial  will  not  be  granted  for  such  error.  That  princi- 
ple is  applicable  here.  Proof  that  the  defendant  is  in  pos- 
session of  the  demised  premises,  is  prima  fade  evidence 
that  he  is  assignee.  The  plaintiff  ought  to  have  given 
that  proof  if  he  did  not  choose  to  show  the  defendant 
assignee  in  any  other  manner  ;  yet  as  the  defendant  him- 
self proved  that  fact,  a  new  trial  must  be  denied.'' 

And  in  Jackson  v.  Leggetti^)  Action  in  ejectment. 
At  the  trial,  the  plaintiff  produced  a  record  of  incorpora- 
tions of  religious  denominations  in  the  city  of  New- York, 
by  one  of  which,  a  deed  was  given,  conveying  title  to  the 
premises  in  question.     The  counsel  for  the  defendant  in- 


(1)  2  Wendell,  561.  (2)  7  Wendell.  377. 
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sisted,  that  the  record  produced  was  not  evidence  of  the 
£Bu^t  of  incorporation,  and  that  the  original  certificate  of  in- 
corporation ought  to  be  produced,  which  objection  was 
overruled.  The  plaintiff  rested,  and  the  defendant  moved 
for  a  nonsuit,  which  was  denied,  but  afterwards  supplied 
the  testimony  himel£  The  jury,  under  the  charge  of  the 
judge,  found  a  verdict  for  the  plaintiff,  subject  to  the  opi* 
nion  of  the  court.  And  per  Savage^  Ch.  J. — "  The  first 
question  is,  whether  the  proper  evidence  was  produced  to 
prove  the  incorporation  of  the  church.  I  am  of  opinion, 
the  best  evidence  was  not  produced.  The  defendant 
objected  to  the  record ;  the  original  certificate  was  higher 
evidence,  and  should  have  been  produced,  or  its  absence 
accounted  for. — ^As  the  cause  stood  when  the  plaintiff  rested, 
he  should  have  beennonsuited  ;  butif  the  defendant  chooses 
to  go  into  his  defence,  and  supplies  the  evidence  which  the 
plaintiff  ought  to  have  produced,  the  reason  for  setting  aside 
the  verdict  no  longer  exists.  The  defendant  did  so  in  this 
caise ;  he  did  not  produce  the  certificate,  but  he  proved  by 
parol,  without  objection,  that  the  congregation  had  long 
existed,  and  was  incorporated  anew  in  1809.  This  is  a 
sufficient  answer  to  the  objection -to  the  plamtiff's  evidence. 
It  is  an  assertion  by  the  defendant,  that  the  fact  was  as 
stated  by  his  witness." 

And  a  new  trial  will  not  be  granted,  where,  on  motion 
for  a  nonsuit,  the  judge  declares  the  evidence  to  be  suffi- 
cient to  entitle  the  plaintiff  to  recover,  and  charges  the  ju- 
ry to  find  for  the  plaintiff,  if  the  evidence  warrants  the  ver- 
dict. Thus^  in  Deajiv  HewU  ;{1)  action  in  assumpsit^ 
on  two  promissory  notes,  by  plaintiff,  as  endoiser.  To  a 
plea  of  the  statute  of  limitations,  the  plaintiff  had  replied  a 
subsequent  promise.  After  the  plaintiff  had  rested,  the  de- 
fendant moved  for  a  nonsuit.  Among  other  causes  for  that, 
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the  promise  being  conditional,  the  plaintiff  was  bound  to 
prove  that  the  defendant  was  able  to  pay.  The  judge  de- 
nied the  motion  for  a  nonsuit,  and  ruled  that  the  testimony 
was  sufficient  to  entitle  the  plaintiff  to  recover ;  to  which 
decision  the  defendant  excepted.  The  judge  charged  the 
jury  to  find  a  verdict  for  the  plaintiff,  for  the  amount  of  the 
notes,  to  which  charge  the  defendant-  also  excepted.  The 
jury  found  for  the  plaintiff,  and  a  motion  was  made  to  set 
aside  the  verdict.  And  per  Marcy^  J.,  delivering  the  opi- 
nion of  the  court — "  It  is  to  be  observed,  that  the  testimony 
was  not  withdrawn  from  the  jury,  but  was  jn  fact  submit- 
ted to  them,  although  accompanied  with  a  positive  expres- 
sion of  opinion,  that  it  was  sufficient  to  establish  the  condi- 
tion, which  rendered  the  new  promise  effective.  The  judge 
viewed  the  testimony  correctly ;  it  well  warranted  the  ver- 
dict. We  cannot,  therefore,  interfere  with  the  finding  of 
the  jury  on  that  ground.  If  the  sufficiency  of  the  evidence 
to  establish  the  ability  of  the  defendant  to  pay  could  be 
questioned,  the  party  might  he^ve  had  reason  to  complain 
that  the  judge  had  thrown  the  weight  of  his  decided  opi- 
nion into  the  scale  against  him." 

6.  If  the  judge  give  in  charge  to  the  jury  questions  of 
law,  or  if,  where  the  issue  consists  of  a  mixed  question  of 
law  and  fact,  the  judge  submits  the  whole  issue  to  the 
jury,  a  new  trial  will  be  granted. 

Questions  of  this  kind  are  principally  confined  to  negU- 
gence,  usury,  fraud,  and  malicious  prosecutions ;  in  which 
it  is  difficult,  if  not  impracticable,  to  trace  with  precision 
the  line  of  demarcation  between  the  province  of  the  court 
and  the  jury.  To  all  of  these,  the  rule  laid  down  in  the 
supreme  court,  in  Divver  v.  McLaughlin,{l)  that  upon  a 
conceded  state  of  fiicts,  the  rest  is  a  question  for  the  court, 
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wMl  apply.  But  what  will  constitute  a  conceded  state  of 
fiusts ;  or  bow,  where  the  facts  are  numerous  and  refined^ 
and  the  statements  contradictory,  the  case  is  to  be  disthbu* 
ted  between  the  court  and  jury,  are  vexed  questions.  And 
until  subjected  to  general  rules,  these  classes  of  cases  must 
continue  to  furnish,  as  they  have  done,  constant  grounds 
of  mistake  and  misdirection,  and  prove  a  fertile  source  of 
jiew  trials. 

The  question  of  fraud  in  the  state  of  New- York,  has 
been  greatly  simplilled  by  recent  decisions.  The  much 
agitated  distinction,  being  rather  nominal  than  real,  be- 
tween fraud  in  law  and  fraud  in  fact,  has  been  exploded^ 
whether  as  it  relates  to  sales  or  voluntary  conveyances,  and 
the  whole  at  last  resolved  into  its  simple  elements,  fact 
coupled  with  intent,  and  assigned  to  its  appropriate  pro- 
vince, the  jury.  The  overthrow  of  this  most  embarrassing 
distinction,  was  accomplished  by  the  very  elaborate  and 
perspicuous  decision  of  the  court  in  Seward  v.  Jtidcson,{\) 
In  Jcxkson  V.  Peck,'  that  soon  followed,  the  principles  do- 
ducible  from  the  reasoning  in  the  former  case  were  recog* 
nised  and  applied  by  Sutherland^  J.,  who,  in  delivering 
the  opinion  of  the  court,  observed — "The  distinction  which 
had  previously  been  supposed  to  exist  between  $raud  in 
law  and  fraud  in  fact,  or  actual  fraud,  appears  to  have  been 
entirely  exploded."  And  adopting  the  language  of  Spencer^ 
senator,  in  that  case,  proceeds — "  Strictly  speaking,  there  is 
no  such  thing  as  fraud  in  law.  Fraud  or  no  fraud  is  and 
ever  must  be  a  &ct.  The  evidence  of  it  may  be  so  strong  as 
to  be  conclusive ',  but  still  it  is  evidence,  and  as.  such  must 
be  submitted  to  a  jury.  No  court  can  draw  it  against  the 
finding  of  a  jury."  And  applying  the  rule,  he  adds — "  If 
the  conveyance  in  question,  therefore,  were  conceded  to 
have  been  voluntary,  the  admission  upon  the  trial,  that 
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there  was  no  fraud  in  fact,  would  seem  to  be  safficienl  to 
establish  its  validity."(l)  And  upon  this  principle,  the 
court  decided  the  finding  of  the  jury  on  the  question  of 
fraud,  in  this  case,  to  have  been  conclusive. 

Again,  in  Jackson  v  Timmerman^i^)  whether  a  deed, 
executed  by  a  parent  to  his  child,  in  consideration  of  natn« 
ral  love  and  affection,  is  fraudulent  or  not,  as  against  ere* 
ditors,  was  held  to  be  wholly  a  question  of  fact  for  a  jury. 
The  lessor  of  the  plaintiff  claimed,  as  purchaser  at  a  sheriff's 
sale,  on  a  judgment  against  one  Klock,  in  favour  of  one  Ha- 
ring.  The  defendant  claimed  by  virtue  of  a  deed,  dated 
anterior  to  the  judgment,  made  by  Klock  to  his  daughter, 
in  consideration  of  natural  love  and  affection.  The  judge 
charged  the  jury,  that  the  deed  to  the  wife  of  the  defendant 
being  voluntary,  was  to  be  deemed  in  law  fraudulent  and 
void,  as  against  Haring,  who,  at  the  time,  was  a  creditor  of 
the  grantor,  and  as  to  the  lessor  of  the  plaintiff,  who  had 
succeeded  to  his  rights ;  and  that  the  plaintiff  was  entitled 
to  their  verdict.  The  jury  found  accordingly.  The  de- 
fendant moved  for  a  new  trial.  Sutherland,  J.,  delivered 
the  opinion  of  the  court — "  The  judge  erred  in  deciding  $b 
a  question  of  law,  that  the  deed  from  George  O.  Klock  (o 
his  daughter,  the  wife  of  the  defendant,  was  fraudulent  and 
void  against  the  then  existing  creditors  of  Klock,  on  ths 
ground  that  it  was  voluntary.  Whether  fraudulent  or  not^ 
was  in  this,  as  in  all  other  cases,  a  question  of  feet  for  the 
jury.  There  is  no  such  thing  as  fraud  in  law,  as  distin- 
guished from  fraud  in  fact.  What  was  formerly  considered 
as  fraud  in  law,  or  conclusive  evidence  of  fraud,  and  to  be 
so  pronounced  by  the  court,  is  now  but  prima  facie  eyi* 
dence,  to  be  submitted  to,  and  passed  upon  by  the  jnry. 
And  on  this  ground  a  new  trial  must  be  granted."(3) 


(1)  4  Wendell.  300.  (2)  7  Wendell,  436. 
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These  decisions  have  settled  the  rule  as  to  the  branch 
of  fraud  growing  out  of  conveyances  alleged  to  be  volun* 
tary,  and  without  consideration.  The  other  class  of  frauds, 
connected  with  sales,  where  the  vendor  continues  in  po&- 
seasioni  had  been  settled  before,  in  BissM  v«  Hopkins, {\) 
that  possession  in  the  vendor  was  only  prima  fade  evi- 
dence of  fraud,  and  might  be  explained ;  of  the  bona 
fid%9  of  which  the  jury,  and  not  the  court,  were  to  judge, 
examining  the  alleged  fraudulent  intent  by  the  evidence. 
This  was,  in  other  words,  sapng,  that,  upon  a  disclosure 
of  facts  explanatory  of  the  transaction,  the  jury  might 
by  their  verdict  repel  the  presumption  of  law.  The  case 
came  before  the  court  on  a  special  verdict,  was  ably  ar» 
gned,  and  upon  a  review  of  the  cases,  the  much  agitated 
question,  how  far  possession  by  the  vendor  shall  be  evidence 
of  fraud  as  to  creditors,  was  put  in  as  definite  and  enduring 
a  position  as  it  is  probable  it  ever  can  be.  Savage,  Ch.  J., 
delivered  the  opmion  of  the  court — '^  I  do  not  think  it  ne- 
cessary to  enter  upon  a  minute  review  of  the  cases.  Kentj 
Gb.  J.,  has  examined  many  of  them,  in  Sturtevatit  v.  Bal- 
lardJi2)  and  comes  to  the  conclusion  that  a  voluntary  sale 
of  chattels,  with  an  agreement,  either  in  or  out  of  the  deed, 
that  the  vendor  may  keep  possession,  is,  except  in  special 
eases,  and  for  special  reasons  to  be  shown  to  and  approved 
of  by  the  court,  fraudulent  and  void  as  against  creditors. 
The  learned  judge,  no  doubt,  intended  to  say  here,  as  in 
Barrow  v.  Paxton,{3)  that  possession  continuing  in  the 
vendor  is  only  prima  fade  evidence  of  fraud,  and  may  be 
explained." 

The  subject  was  reviewed,  and  the  former  decision  re^ 
estaUished  in  Hall  v.  Tuttle.{A)  Action  in  replevin  of  a 
sloop,  which  was  taken  by  the  defendant,  as  slieriff,  on  an 
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execution  against  one  Hatch.  The  question  ait  the  trial 
was,  whether  the  title  was  in  the  defendant  or  in  Hatch* 
It  had  been  agreed,  that  Hall  should  become  the  surety  of 
Hatch  in  the  purchase  of  a  sloop,  to  be  th^property  of  Hall, 
and  under  his  control,  until  Hatch  should  pay  the  por^ 
chase  money,  when  and  not  before,  it  should  become  -tiie 
property  of  Hatch  ;  and  Hatch  took  a  bill  of  sale  of  theTes- 
sel,  in  his  own  name,  and  took  possession  thereof,  and  sub- 
sequently assigned  the  bill  of  sale  to  Hall,  retaining  the 
possession  of  the  vessel,  the  money  for  which  HaH  had 
become  bound,  remaining  unpaid  by  Hatch,  and  the  origi* 
nal  agreement  as  to  the  eventual  ovmership,  continued. 
The  judge  charged  the  jury,  that  the  assignment  of  the 
bill  of  sale  vested  the  title  to  the  vessel  in  Hall ;  that  being 
absolute  in  its  terms,  the  question  was  presented,  whether 
the  possession  of  the  vessel  by  Hatch,  subsequent  to  thm 
assignment,  did  not  avoid  the  assignment  on  the  ground  of 
legal  fraud-^that  the  continuance  of  possession  was  suscep- 
tible of  explanation — ^that  there  was  no  fraud  in  law,  and 
that  whether  there  was  fraud  in  fact,  was  a  question  for 
the  jury.  The  jury  found  for  the  plaintifl^  with  six  cents 
damages  and  six  cents  costs.  The  defendant  moved  for  a 
new  trial,  which  was  denied.  Savage,  Ch.  J.,  delivered  the 
opinion  of  the  court.  Having  noticed  the  finding  of  thd 
jury,  repelling  the  fraud  in  fact,  and  repeated  the  lan- 
guage of  Mr.  Spencer,  senator,  in  Seward  v.  Jaeksonj{l) 
^^  that  strictly  speaking,  there  is  no  such  thing  as  fraud  in 
law ;  fraud  or  no  fraud  is,  and  ever  must  be,  a  fact ;  the 
evidence  of  it  may  be  so  strong  as  to  be  conclusive ;  but 
still  it  is  evidence,  and  as  such  must  be  submitted  to  a 
jury,  no  court  can  draw  it  against  the  finding  of  a  jury.^ 
The  learned  judge  proceeds — <<  It  has  often  been  said  by 
this  court,  that  when  there  is  no  dispute  about  facts,  fraud 
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18  a  question  of  law ;  whether  any  given  transaction  be 
fraudulent  ov  not, is  a  question  of* law;  the  court  pro- 
nounoe  the  intention  as  inferable  from  thc^  facts  and  cir« 
eumstances.  Tte  question  is  generally  a  mixed  one  of 
law  and  &ct.  The  court  declare  the  law  to  the  jury,  and 
they,  under  the  instruction  of  the  court,  find  the  fact  and 
uxtent  If  the  instruction  of  the  court  to  the  jury  in  this 
ease  was  correct,  the  verdict  ought  not  to  be  disturbed. 
The  judge  stated  to  the  jury,  that  the  transaction  between 
Hatch  and  Hall  amounted  to  a  mortgage,  and  therefore  the 
possession  in  the  mortgagor  was  consistent  with  the  rules 
of  law';  that  possession  by  Hatch  was  susceptible  of  ex- 
planation, and  was  not  fraudulent  in  law.  The  rule,  as  I 
understand  it,  is,  that  possession  by  the  vendor  or  mortga* 
gor,  after  forfeiture,  is  prima  facie  evidence  of  fraud,  but 
that  such  possession  may  be  explained,  and  if  the  transac- 
tion be  shown  to  have  been  upon  sufScient  consideration, 
and  bona  fide,  that  is,  without  any  intent  to  delay,  hinder, 
or  defraud  creditors  or  others,  then  the  conveyance  is  valid, 
otherwise  not."(l) 

The  principle  has  been  reiterated  in  the  /  recent 
case  of  Collins  v.  Brush,{2)  Action  of  trespass.  On  the 
trial,  it  appeared  the  vendor  had  been  permitted  to  remain 
in  possession  three  months,  and  had  given  no  explanation. 
The  judge  charged  the  jury,  that  the  only  question  was  as 
to  the  fairness  of  the  sale  to  the  plaintiff;  that  if  that  was  a 
fiur  and  honest  transaction,  the  property  belonged  to  the 
plaintiff;  if  otherwise,  the  creditors  of  Ayres,  the  vendor, 
had  a  right  to  take  and  hold  it ;  but  to  entitle  them  to  do 
80,  it  must  be  made  to  appear,  that  the  sale  was  fraudulent, 
which  was  a  question  of  fact  for  the  jury.  The  jury  found 
for  the  plaintiff.  The  defendants  moved  for  a  new  trial. 
By  the  Court,  Sutherland^  J. — "  The  judge  fell  into  an 
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error,  in  his  charge  to  the  jury,  the  property  not  having 
been  taken  possession  of  by  the  vendee,  but  having  been  left 
in  the  possession  of  Ayres,  the  vendor,  fvam  November, 
1829,  to  March  or  April,  1830,  the  sale  «nras  prima  facie 
firaudulent,  as  against  the  creditors  of  Ayres ;  and  it  wtm 
incumbent  upon  the  plaintiff  Collins,  to  repel  that,  pre- 
sumption, by  showing  some  satisfactory  reason  for  his 
omission  to  take  it  into  his  possession.  It  is  not  st^ci^oit 
to  show  that  the  sale  was  upon  a  valuable  consideration ; 
some  reason  must  be  shown  which  the  court  can  approve, 
lor  leaving  the  goods  in  the  possession  of  the  vendor ;  none 
was  shown  by  the  plaintiff.  Indeed,  the  judge  ruled  that 
it  was  for  the  defendants  to  prove  the  fraud.  In  this  he 
erred ;  they  proved  all  that  was  necessary  in  their  case  in 
the  first  instance,  when  they  showed  that  the  possession  of 
the  goods  was  not  changed.  It  was  for  the  plaintiff  to 
show  an  excuse  for  it."(l)    New  trial  granted. 

From  a  review  of  these  cases,  it  is  clear,  that  should  a 
judge,  on  a  question  of  fraud,  now  charge  a  jury  to  find 
merely  whether  the  conveyance  were  voluntary  and  with- 
out consideration,  or  goods  after  a  sale  remained  in  posses- 
sion of  the  vendor,  reserving  to  himself  the  right  to  pro- 
nounce the  law  conclusively  upon  such  a  finding,  the  ver- 
dict would  be  set  aside,  and  a  new  trial  granted. 

Actions  for  malicious  prosecutions,  and  the  question  of 
probable  cause,  have  given  rise  to  innumerable  applica- 
tions for  new  trials,  being  mixed  questions  of  law  and  fact 
It  has  been  well  settled,  that  probable  cause  is  a  question  of 
law  to  be  decided  by  the  court,  upon  the  truth  of  a  given 
state  of  facts,  as  found  by  the  jury.  The  principle  laid 
down  in  Johnsttme  v.  Sutton,{2)  has  never  been  questioned. 


(1)  Et  vide,  3  Cowen,  189.  in  notis.         (2)  1  Tenn  Rep.  493. 
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"  The  question  of  probable  cause,  is  a  mixed  proposition  of 
law  and  fact  Whether  the  circumstances  alleged  to  show 
it  probable,  or  not  probable,  are  true  and  existed,  is  a  mat- 
ter of  fact ;  but  whether,  supposing  them  true,  they  amount 
to  «  probable  cause,  is  a  question  of  law." 

If  the  judge,  therefore,  leave  the  question  of  probiible 
cqtMe  to  the  jury,  the  verdict  will  be  set  aside,  and  a  new 
trial  granted. 

Thus,  in  M^Carmicky.  Sisson,{l)  Case  for  a  malicious 
prosecution.  The  judge  submitted  to  the  jury  upon  the 
evidence,  whether  there  was  probable  cause,  and  verdict 
for  the  plaintiff.  The  defendant  moved  for  a  new  trial,  and 
(me  of  the  grounds  taken  was,  that  the  judge  should  not 
have  submitted  the  question  of  probable  cause  to  the  jury, 
it  being  a  mixed  question  of  law  and  foct  And  per 
Woodwarth,  J.,  who  pronounced  the  opinion  oi  the 
oourt — *^  The  judge  erred  in  submitting  to  the  jury  the 
question  whether  there  was  probable  cause.  Whether  the 
circumstances  alleged  are  true,  is  a  matter  of  foot ;  if  true, 
whether  they  amount  to  probable  cause,  is  a  question  of 
lav.  The  verdict  must  be  set  aside,  and  a  new  trial 
granted." 

And  in  Panghum  v.  Btdl^{2)  in  error.  Action  for  ma- 
licious prosecution.  Plea  not  guilty.  The  court  cha^^ed 
the  jury,  if  from  the  testimcMiy  before  them,  they  should  be 
of  oiHuion  diat  the  prosecutions  before  the  justice  were  ma* 
licious,  and  without  probable  cause,  and  that  the  defendant 
knew  the  facts  to  be  so,  before  and  at  the  time  of  such  pro- 
secutions, they  ought  to  find  damages  for  the  plaintiff,  other- 
wise they  should  find  the  defendant  not  guilty.  The  de- 
fendant excepted  to  the  charge,  and  the  jury  found  a  verdict 
for  the  plaintiff.  Several  points  were  taken,  but  the  prin- 
cipal one  urged  on  the  argument  was,  that  the  question 


(1)  7  Cowen,  716.  (3)  1  Wendell,  345. 
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of  probable  cause  was  erroneously  submitted  to  the  jury. 
By  the  Court,  Woodworth,  J. — "  The  question  of  probable 
cause,  is  a  mixed  question  of  law  and  fact.  Whether  the 
circumstances  alleged,  to  show  it  probable  or  not  probable, 
are  true,  and  existed,  is  a  matter  of  fact ;  but  whether  sup* 
posing  them  true,  they  amount  to  a  probable  cause,  is  a 
question  of  law.  The  court  below  erred  in  submitting  both 
the  law  and  the  fact  to  the  jury.  This  was  necessarily  the 
consequence  of  the  charge."  It  is  deserving  of  notice,  that 
in  this  case  the  judgment  was  affirmed,  upon  the  ground, 
that  if,  upon  looking  into  the  case,  the  court  find  justice 
has  been  done,  though  the  jury  may  have  erred  in  assuming 
to  pass  upon  the  law,  in  pursuance  of  an  erroneous  charge, 
they  will  not  reverse  the  judgment. 

In  Masten  v.  DeyOj{\)  the  plaintiff  counted  upon  slan- 
der  and  malicious  prosecution.  The  judge  chai^fed,  that 
as  to  the  count  for  a  malicious  prosecution,  he  was  inclined 
to  believe  there  was  evidence  enough  given  of  probable 
cause  to  protect  the  defendant,  but  that  it  was  the  province 
of  the  jury  to  decide  upon  it  under  the  evidence  given,  and 
if  there  was  not  sufficient  evidence,  to  take  it  into  conside- 
ration in  their  verdict.  Yerdict  for  plaintiff,  and  motion 
for  a  new  trial,  on  the  ground  of  misdirection.  Marcy^  J., 
in  delivering  the  opinion  of  the  court,  treats  the  principle 
so,  as  at  first  sight,  to  induce  a  belief  it  was  the  intention 
of  the  court  to  change  or  modify  the  rule,  but  in  his  appli- 
cation of  it,  the  learned  judge's  views  do  not  appear  to  ma- 
terially differ  with  the  decisions  cited  above.  After  re- 
viewing the  authorities,  he  proceeds — "  Where  the  circum- 
stances relied  on  as  evidence  of  probable  cause  are  admit- 
ted by  the  pleadings,  it  belongs  to  the  court  to  pronounce 
upon  them ;  and  where  these  circumstances  are  clearly  es- 
tablished by  uncontroverted  testimony,  or  by  the  conces- 


(1)  2  Wendell,  424. 
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mm  of  the  parties,  and  they  fully  establish  a  probable  cause, 
the  court  may  refuse  to  submit  the  cause  to  the  jury,  and 
order  the  plaintiff  to  be  nonsuited."  Applying  this  princi- 
ple, the  learned  judge  adds — ^'  I  think  the  judge  erred  in 
not  giving  the  defendant  the  benefit  of  his  exposition  to  the 
jury,  of  the  law  relative  to  .what  constituted  probable  cause, 
in  an  action  for  a  malicious  prosecution.  He  should  not 
have  taken  the  cause  from  the  jury,  if  there  was  the  least 
doubt  as  to  the  existence  of  the  circumstances  alleged,  as 
the  probable  groimd  of  the  criminal  proceedings  against 
the  plaintiff ;  but  he  ought  to  have  instructed  them  as  to 
the  law  involved  in  the  question,  and  as  to  what  constitu- 
ted a  legal  excuse  for  the  defendant,  and  also  whether  the 
facts  relied  on  in  the  defence,  on  the  supposition  that  they 
should  be  found  true  by  them,  made  out  a  probable  K^ause." 
And  the  rule  equally  applies  to  all  cases  where  probable 
cause  forms  the  gist  of  the  action.  Thus,  in  actions  of  tres- 
pass and  false  imprisonment,  the  question  of  reasonable  and 
probable  cause,  if  left  to  the  jury,  will  vitiate  the  verdict 
Hill  and  wife  v.  Yates.{l)  Trespass  for  assault  and  im- 
prisonment.  Plea  not  guilty,  and  justification.  Qarrowj 
B.J  after  the  testimony  was  closed,  told  the  jury,  that  if  the 
defendants  had  shown  that  they  had  any  reasonable  or 
probable  cause,  they  were  entitled  to  a  verdict.  The  jury 
found  a  verdict  for  the  defendants.  Burroughs  J. — "  What 
the  judge  left  to  the  jury  was,  not  whether  they  suspected^ 
but  whether  they  had  reasonable  and  probable  cause,  which 
ought  never  to  be  left  to  the  jury."  Dallasj  J. — ^^  Reason-* 
able  and  probable  cause  being  matter  of  law,  was  matter 
on  which  the  learned  judge  might  have  decided ;  but  it 
ought  not  to  have  been  left  to  the  jury,  and  they  ought  not 
to  have  been  asked  whether  they  thought  tbm  was  rea- 
sonable and  probable  cause.    I  think  there  must  be  a  new 


(1)  8  Taunt.  182. 
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trial,  in  order  that  the  judge  may  distinctly  say,  whether 
he  holds  that  there  is  ground  for  reasonable  and  probable 
cause,  and  pronounce  his  direction  thereon."(l) 

It  seems  to  follow,  as  a  necessary  inference,  that,  probable 
cause  being  a  mixed  question  of  law  and  fact,  and  a  rule  of 
universal  application,  if  on  a  conceded  state  of  facts,  the 
judge  assume  to  dispose  of  the  whole  case,  and  nonsuit  the 
plaintiff,  the  court  will  refuse  a  new  trial. 

In  Blackford  v.  Dod.{2)  Action  by  an  attorney  for 
maliciously,  and  without  probable  cause,  indicting  him  for 
sending  a  threatening  letter.  It  appeared,  that  his  clients 
having  inquired  of  the  defendants  as  to  the  truth  of  a  re- 
presentation made  by  a  person  who  had  offered  to  buy 
goods  of  them,  the  defendants  replied,  that  they  would  not 
be  responsible  for  the  price  of  the  good?,  but  believed  the 
person  had  the  employment  he  represented.  The  goods 
were  then  supplied  to  him.  His  representation  turned  out 
to  be  false,  and  the  plaintiff,  by  direction  of  his  clients, 
wrote  a  letter  to  the  defendants,  demanding  payment  of 
them  of  the  price  of  the  goods  obtained  from  his  clients 
through  the  defendants'  representation,  and  stating  that  the 
circumstances  made  it  incumbent  on  his  clients  to  bring  the 
matter  under  the  notice  of  the  public,  if  the  defendants  did 
not  immediately  discharge  the  amount,  and  that  he  had 
instructions  to  that  effect.  The  defendants  were  then  sum- 
moned before  a  magistrate,  to  answer  a  charge  of  obtaitiing 
goods  under  false  pretences.  The  plaintiff  served  the  sum- 
mons, and  attended  with  his  chents,  and  the  complaint 
was  dismissed.  The  defendants  indicted  the  plaintiff  for 
sending  a  threatening  letter,  and  he  was  acquitted.  He 
th«i  brought  this  action,  and  the  judge,  without  leaving 
any  question  to  the  jury,  decided  that  there  was  reasona* 


(1)  Et  vide,  1  WiU.  232.    1  Greenl.  135.    15  Mass.  Rep.  243. 
3  Wash.  C.  C.  R«p.  32.  (2)  2  Barn.  &  Adol.  179. 
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ble  and  probable  cause  for  preferring  the  indictment,  and 
nonsuited  the  plaintiff.  On  motion  for  a  new  trial,  the 
opinion  of  Lord  Tenterden^  Ch.  J.,  with  whom  the  other 
judges  concurred,  unanimously,  in  denying  the  motion, 
presents  the  general  rule  in  an  exceedingly  clear  point  of 
view.  "  The  first  question,"  says  his  lordship,  "  is,  whether 
I  ought,  under  the  circumstances  of  this  case,  to  have  de- 
cided that  the  defendants  had  or  had  not  reasonable  or 
probable  cause  for  preferring  the  indictment  against  the 
plaintiff,  or  to  have  left  that  wholly  or  in  part  to  the  jury. — 
I  have  considered  the  correct  rule  to  be  this  ;  if  there  be 
any  fact  in  dispute  between  the  parties,  the  judge  should 
leave  that  question  to  them,  telling  them,  if  they  should 
find  in  one  way  as  to  that  fact,  then^  in  his  opinion,  there 
was  no  probable  cause,  and  their  verdict  should  be  for  the 
plaintiff;  if  they  should  find  in  the  other,  then  there  was, 
and  their  verdict  should  be  for  the  defendant. — There  being 
therefore  no  iact  in  dispute,  it  becomes  a  pure  question  of 
law,  whether,  under  the  circumstances  of  this  case  the 
defendants  had  reasonable  or  probable  cause  for  preferring 
the  indictment  against  the  plaintiff.''(l)  Motion  denied. 

With  this  agrees  Gorton  v.  De  Angelisy{2)  which  was 
an  action  for  malicious  prosecution.  After  the  plaintiff 
had  rested,  the  defendant  moved  for  a  nonsuit,  on  the 
ground,  that  no  evidence  of  want  of  probable  cause  had 
been  given.  The  judge  decided,  that  on  the  evidence 
before  him,  the  question  of  want  of  probable  cause  was 
a  question  of  law,  and  that  in  his  opinion,  the  plaintiff  had 
fiuled  to  establish  this  essential  ground  of  his  action,  and 
directed  a  nonsuit  to  be  entered,  which  the  plaintiff  now 
moved  to  set  aside.  By  the  court,  Marcy,  J. — ^'  It  is  said 
that  probable  cause  is  a  mixed  question  of  fact  and  law, 
and  the  facts  in  this  case  should  have  been  submitted  to 


(1)  Et  vide,  Eavenga  v.  Ntlntoah^  2  Bam.  db  Ores.  693. 

(2)  6  Weadell,  418. 
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the  jury,  for  them  to  infer  a  want  of  probable  cause.  What 
18  meant  by  the  expression  that  probable  cause  is  a  mixed 
question,  and  when  it  is  proper  to  submit  it  to  the  jury  to 
pass  on,  is  explained  in  Masten  v.  Deyo,{\)  If  the  &ct8^ 
which  are  adduced  »s  proof  of  a  want  of  probable  cause, 
are  controverted,  if  conflicting  testimony  is  to  be  weighed, 
or  if  the  credibility  of  witnesses  is  to  be  passed  on,  the 
question  of  probable  cause  should  go  to  the  jury,  with  pro* 
per  instructions  as  to  the  law ;  but  where  there  is  no  dia* 
pute  about  the  facts,  it  is  the  duty  of  the  court,  on  the  trial, 
to  apply  the  law  to  them.  In  this  case,  there  was  no  con- 
test about  the  facts,  no  conflict  in  ttie  testimony,  no  im- 
peachment of  the  witnesses.  We  cannot  therefore  say  the 
judge  erred  in  assuming  to  himself  to  pronounce  upon  the 
legal  effect  of  the  evidence/'(2) 

But  the  motive  of  the  defendant  is  open  to  the  examina- 
tion of  the  jury  as  a  question  of  fiict,  and  the  giving  it  in 
charge  to  the  jury  will  not  be  such  a  misdirection  as  to 
induce  the  court  to  grant  a  new  trial. 

In  Taylor  v.  Willans^i^  in  error.  Action  for  mali- 
ciously indicting  the  plaintiff  for  perjury.  The  judge,  in 
his  direction,  told  the  jury,  that  if  the  defendant  did  not 
appear  at  the  trial  as  a  witness,  from  a  consciousness  that 
he  had  no  evidence  to  give  which  would  support  the  in- 
dictment, then  there  was  a  want  of  probable  cause,  and 
they  should  find  for  the  plaintiff;  but  if  his  non-appearance 
did  not  proceed  on  that  groimd,  then  there  was  no  proof  of 
want  of  probable  cause,  and  they  should  find  for  the  de* 
fendanl  The  defendant  offered  no  evidence,  and  the  jury 
found  for  the  plaintiff;  a  bill  of  exceptions  was  taken,  and 
the  objection  stated  to  the  summing  up  was,  that  the  judge 
himself  ought  to  have  determined  upon  the  focts  whether 


(1)  Sapia  p.  296.         (2)  Vide  Burt  v.  Place,  4  Wendell,  561. 
(3)  2  Barn,  ds  AdoL  845. 
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ibete  was  probable  cause,  without  lea] 
the  jury.  Lord  Tenterden,  Ch.  J. — "j 
ties  can  only  be  ascertained  by  inferenj. 
The  want  of  probable  cause  is  in  soi 
and  the  plaintiff  can  only  be  called  U] 
Mr.  J.  Le  Blanc,  a  most  accurate  jud; 
dence  of  such  want.  As  then,  slig;h*t  eii^-^uu  -trm ao,  wrry 
might  not  the  circumstances  of  this  case  be  left  to  the  jury 
as  grounds  for  a  conclusion  of  &ct  ?  What  conclusion  they 
would  draw  is  another  thing.  The  question  of  probable 
cause  is,  indeed,  a  mixed  question  of  fact  and  of  law,  and 
the  rule  as  expressed  in  Johnstone  v:  Sutton,{\)  is  correct. 
The  judge  is  to  give  his  opinion  on  the  law,  and  to  leave 
the  jury  to  determine  the  £9icts,  which  include  the  motives 
of  the  parties ;  and  where  he  tells  them,  if  they  think  the 
prosecutor  had  a  certain  motive  for  his  conduct,  then  there 
was  probable  cause  ;  but  if  he  had  not  that  motive,  then 
there  was  no  probable  cause,  I  think  such  a  summing  up 
does  properly  separate  the  law  from  the  fact,  and  is  con- 
formable to  the  rule."  The  other  judges  concurring,  the 
judgment  was  affirmed.(2) 

6.  In  ordinary  cases,  notwithstanding  a  misdirection,  if 
ttie  court  see  that  justice  has  been  done,  and  that  a  new  trial 
ou^t  to  produce  the  same  result,  a  new  trial  will  not  be 
granted.  Thus  in  Smith  v.  Paffe,{3)  in  ejectment.  The 
j^ntiff  was  a  mortgagee  and  claimed  by  surrender,  where- 
as the  land  was  not  copyhold ;  and  the  defendant  claimed 
0nly  by  a  voluntary  conveyance.  The  verdict  was  for  the 
plaintiff,  and  the  court  would  not  set  it  aside  and  grant  a 
new  trial  against  the  honesty  of  the  eause.(4) 


(1)  1  Terai  Rep.  493. 

(2)  £t  vide,  NichoUon  v.  Coghill,  4  Bain.  <&  Ores.  21. 

(3)  2  Salk.  644. 

(4)  Et  vide,  Deerly  r.  DutchesB  ofMaasarinej  2  Salk.  646. 
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la  Ednumdsmi  v.  MachelL{\)  Action  of  assault  and 
battery,  for  beating  the  plaintiff's  niece,  per  quod  servUium 
amisU.  At  the  assizes.  Another  cause  stood  next  for  trial, 
brought  by  the  niece  against  the  same  defendant,  for  the 
same  assault.  The  counsel  for  the  plaintiff  declared  their 
intention  of  not  trying  that  cause,  and  withdrew  the  re- 
cord. The  defendants  counsel  contended  that  the  jury 
could  only  give  damages  in  this  cause  for  the  loss  of  ser- 
vice. The  learned  judge  thought  the  aunt  stood  in  Iocq 
parentis ;  and,  as  in  actions  brought  by  a  father  for  de- 
flowering his  daughter,  whereby  he  lost  her  service,  lai^ 
damages  had  been  often  given,  he  thought  this  case  bore 
an  analogy  to  that ;  and  that  the  jury  had  a  right  to  give 
such  damages  as  they  thought  just.  Verdict  for  the  plain- 
tiff, and  motion  for  a  new  trial,  on  the  ground  of  misdirec- 
tion. Ashhurst,  J. — ^' An  application  for  a  new  trial,  is  an 
application  to  the  discretion  of  the  court,  who  ought  to 
exercise  that  discretion  in  such  a  manner  as  will  best  an- 
swer the  ends  of  justice.  It  does  not  require  much  pene- 
tration to  see  what  are  the  ends  of  justice,  in  the  present 
case.  It  is  certain  that  the  girl  herself  ought  to  have  some 
satis&ction  for  the  injury  she  received ;  and  as  she  con- 
sents not  to  try  her  action,  the  question  is  whether  justice 
has  not  already  been  done ;  for  it  was  admitted  at  the  bar, 
that  if  the  injury  she  sustained  could  be  taken  into  consi- 
deration, in  this  action  brought  by  the  aunt,  the  damages 
which  the  jury  have  given  are  by  no  means  excessive. 
Then  there  does  not  appear  to  be  any  ground  for  the  de- 
fendant to  call  on  the  discretion  of  the  court  to  send  this 
cause  down  to  be  r^-tried,  on  a  technical  objection  in  point 
of  law.  And,  all  the  judges  are  unanimously  of  opinion, 
that,  as  complete  and  substantial  justice  has  been  done, 
there  is  no  reason  to  grant  a  new  trial." 


(1)  2  Term  Rq>.  4. 
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So  in  Cox  V.  Kitchin.{l)  Assumpsit! 
It  appeared  at  the  trial,  that  the  work  ■ 
fendant,  living  separate  and  apart  fro; 
in  a  state  of  adultery.  The  judge  d| 
(feuse  they  should  be  of  opinion  that  tht 
ing  in  a  state  of  open  adultery,  at  the  | 
made,  to  find  a  verdict  for  the  plain  ti^ ,  ^^^  a^  tue  um^ 
band,  under  those  circumstances,  would  not  then  be  liable, 
he  thought  that  the  wife  must  be  liable  herself.  A  verdict 
was  accordingly  found  for  the  plaintiff.  Motion  for  a  new 
trial,  on  the  ground  of  misdirection.  Buller,  J. — "  This 
case  comes  before  us  without  any  point  saved,  and  there- 
fore we  must  look  to  the  general  justice  of  the  case  before 
we  interpose  by  granting  a  new  trial ;  nor  is  it  necessary 
that  we  should  nicely  examine  whether  the  defendant  be 
strictly  liable  in  point  of  law.  The  leading  reported  de- 
cision, on  the  subject  of  granting  new  trials,  is  that  of  the 
Dutchess  of  Mazurine.{2)  There  can  be  no  doubt  but 
that  was  the  case  of  a  verdict  against  law ;  yet  the  court 
said,  that  as  the  justice  and  conscience  of  the  case  were 
clearly  with  the  verdict,  they  would  not  interpose.  Here 
it  is  perfectly  clear,  that  the  husband  was  not  liable. — 
Whether  the  wife  be  strictly  liable  or  not,  it  appears  she 
has  lived  as  a  feme  sole^  that  she  has  represented  herself 
as  such,  and  has  obtained  credit  under  that  character. 
The  defence,  therefore,  is  dishonest  and  unconscientious, 
and  on  that  ground  I  think  that  the  court  ought  not  to  in- 
terpose." The  other  judges  concurring,  the  defendant 
took  nothing  by  her  motion.(3) 

In  Brazier  v.  Clap,{^)  Upon  a  policy  of  insurance  on 
a  ship  and  cargo.  The  only  questions  submitted  by  the 
charge  of  the  judge  to  the  jury,  were,  whether  the  defend^ 


(1)  1  Bos.  &  Pul.  338,  and  in  notis,  (2)  2  Saik.  646. 

(3)  Vide  6  Taunt.  336.  (4)  5  Mara.  Rep.  1. 
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ant  deviated  from  the  course  specified  in  the  poUcy,  and  if 
so,  whether  it  was  from  necessity.     There  was  a  verdict 
for  the  defendant.    No  objection  was  made  to  the  charge  at 
the  time ;  but  on  the  fitting  of  the  court  by  adjournoieot, 
about  a  fortnight  after  the  trial  of  the  cause,  a  motion  w^b 
made  by  the  plaintiflf  s  counsel  for  a  new  trial,  for  a  misdi^ 
rection  to  the  jury.     Sedgwick,  J.,  delivering;  the  opinion 
of  the  court,  after  commenting  fully  on  the  testimony,  con- 
cludes— <^Even  if  &.ult  could  justly  be  found  with  the 
judge's  direction,  I  do  not  think  that  in  this  case  anew  trial 
ought  to  be  granted.  A  new  trial  ought  never  to  be  granted, 
when  the  court  is  perfectly  satisfied  tliat  on  a  second  trial| 
the  same  verdict  must  by  law  be  given,  although  there 
might  have  been  some  mistake  in  the  judge  at  the  trial,"(l) 
So,  in  Remington  v.  Cangdon.{2)    Action  for  a  libel. 
Plea,  general  issue.    At  the  trial,  the  defendants  offered 
and  read  to  the  jury  several  depositions,  stating  what  the 
plaintiff  had  sworn  to  before  certain  referees,  and  that 
what  he  had  sworn  to  was  false.  The  judge  instnicted  the 
jury,  that  a  complaint  made  against  a  member  of  a  church, 
in  the  way  of  church  discipline,  was  excusable,  if  there 
was  probable  cause  for  making  it ;  that  the  decision  of  the 
church  sustaining  the  complaint  was  prima  facie  evidence 
of  probable  cause ;  that  if  there  was  probable  cause,  it  was 
incumbent  on  the  plaintiff  to  show  express  malice,  and  that 
he  had  shown  no  evidence  of  that   The  jury  having  found 
a  verdict  for  the  defendants,  the  plaintiff  filed  his  excep- 
tions to  the  instructions  of  the  judge.    By  the  Court — "  It 
is  true,  one  of  the  objections  to  the  verdict  is,  that  the  judge 
stated  to  the  jury  that  there  was  no  evidence  of  express 
malice.    This  cannot  be  complained  of,  unless  it  is  shown 
that  there  was  evidence  of  that  nature.    We  must  suppose 
the  plaintiff's  counsel  have  made  the  best  of  their  case  in 


(I)  Vide  7  GroQol.  442.  (2)  2  Pkk.  310. 
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the  exceptionsr  drawn  up  by  themselves,  and  as  these  con- 
tain no  evidence  of  malice,  we  must  suppose  there  was  no 
such  evidence  in  the  case.  Had  there  been  competent  evi- 
dence of  malice,  although  in  the  opinion  of  the  judge,  not 
of  much  weight,  so  that  the  declaration  that  there  was  no 
evidence  might  be  constnied  into  an  opinion  of  the  effect 
of  such  as  was  ofiered,  this  might  be  incorrect.  But  even 
upon  that  supposition,  if  the  evidence  should  now  appear 
to  us  to  be  slight,  a  new  trial,  in  a  cause  of  this  nature, 
would  not  be  granted  for  that  reason  alone ;  for  it  would 
be  idle  to  send  a  cause  to  a  new  trial  upon  evidence  which, 
if  received,  would  not  be  sufficient  to  support  a  verdict."(l) 

And  in  Alsop  v.  MagUl.{2)  Assumpsit  for  money  had 
and  received. .  Plea,  general  issue.  The  defendants  became 
entitled  to  the  proceeds  of  a  certain  brig  and  cargo,  award- 
ed to  them  by  commissioners,  under  the  treaty  with  Great 
Britain,  as  to  prizes.  The  defendants  had  been  allowed  by 
the  commissioners  $257.16,  for  the  board  and  expenses  of 
the  plaintiff,  as  their  agent,  but  which  they  had  disallowed 
on  his  own  account.  The  judge  directed  the  jury,  that 
the  verdict  ought  to  be  in  favour  of  the  defendants,  unless 
the  jury  should  find  that  the  sum  claimed  had  been  parti- 
cularly awarded  to  the  plaintiff  by  the  commissioners,  and 
received  by  the  defendants.  The  jury  found  a  verdict  for 
the  defendants,  and  the  plaintiff  moved  for  a  new  trial, 
which  motion  was  reserved  for  the  consideration  of  the 
nine  judges.  By  the  Court,  after  recapitulating  the  fiicts — 
"  Whether  the  charge  of  the  court  was  perfectly  cdrrect  in 
point  of  law,  it  is  unnecessary  to  determine.  Justice  is 
done,  and  a  new  trial  ought  not  to  be  granted." 

So,  also,  when  the  sole  effect  of  correcting  the  misdirec* 
tion  would  be  to  settle  the  question  of  costs,  as  in  State  of 
Connecticut  v.  T\tdor,{3)    Information  in  the  nature  of 


(1)  £t  vide,  Ibid.  145.         (2)  4  Day,  42.  (3)  5  Day,  329* 
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quo  warranto,  against  the  defendant.  It  appeared  on  the 
trial,  that  the  term  of  office  of  the  defendant  had  expired, 
and  a  new  election  had  taken  place.  By  the  Court,  Ing'er- 
soil,  J. — "  Though  my  opinion  is,  that  the  charge,  in  the 
present  case,  was  incorrect,  and  the  verdict  wrong,  yet  I 
would  not  advise  a  new  trial  of  the  cause.  The  relator  is 
not  now  kept  out  of  any  office,  nor  does  the  defendant  now 
hold  the  office  of  first  director,  to  deprive  him  of  which  the 
prosecution  was  commenced.  A  new  annual  electicm  of 
officers  has  taken  place,  and  it  is  but  a  matter  of  costs  be- 
tween the  litigating  parties,  that  a  new  trial  would  settle. 
This  object  is  not  of  sufficient  magnitude  to  demand  a  new 
trial." 

In  Hoj/t  V.  Dimon.(l)  Action  of  flisseisin.  Plea,  gene* 
ral  issue.  The  defendant  claimed  by  both  a  mortgage  and 
an  absolute  deed,  from  one  Nichols,  against  whom  the  plain- 
tiff had  issued  an  execution.  The  judge  instructed  the 
jury,  that  the  only  material  fact  for  them  to  find  was, 
whether  the  mortgage  deed  from  Nichols  to  one  Norton  was 
fraudulent.  Yerdict  for  the  defendant.  The  plaintiff  moved 
for  a  new  trial,  on  the  ground  of  a  misdirection.  Baldwin^ 
X,  after  recapitulating  the  evidence  and  applying  the  law, 
concludes — '*  If  this  reasoning  is  correct,  the  plaintiff  has 
no  reason  to  complain,  that  the  only  question  submitted  to 
the  jury,  was,  the  validity  of  the  mortgage  deed ;  for,  having 
established  that,  their  verdict  must  have  been  for  the  de* 
fendant,  whether  the  absolute  deed  was  fraudulent  or  not'' 
And  new  trial  refused. 

The  same  rule  has  been  held  to  sqjfply  in  all  cases  of  a 
frivolous  or  litigious  character,  and  where  it  is  manifest  the 
parties  contend  from  motives  of  pride  or  vindictiveness, 
rather  than  of  justice.  Thus  in  Hyatt  v.  Wood.{2)  Ac* 
tion  of  assault  and  battery.    The  plaintiff  and  the  defend- 


(I)  5  Day,  479.  (2)  3  Johns.  Rep.  239. 
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ant  were  in  a  meadow,  which  each  claimed  as  his  own, 
and  each  oidere-d  the  other  to  go  out,  when  the  defendant 
stmck  the  plaintiff  with  a  stick,  and  a  scuffle  ensued.  The 
judge  charged  the  jury,  that  if,  at  the  time  of  the  assault 
and  battery,  the  defendant  had  not  only  the  right  of  pos- 
aession,  but  the  actual  possession  of  the  lot,  on  which  the 
assault  was  committed,  the  defendant  was  justified  in  using 
as  much  force  as  was  necessary  to  prevent  the  plaintiff  from 
trespassing  upon  him,  and  if  the  force  or  violence  used  was 
no  more  than  was  necessary  for  that  purpose,  they  ought 
to  find  a  verdict  for  the  defendant.  Verdict  for  the  defend- 
ant, and  motion  to  set  it  aside,  on  the  ground  of  misdirec- 
tion. Per  Curiam — "  It  has  frequently  been  decided  in 
this  court,  that  in  cases  where  the  damages  are  trifling,  a 
new  trial  will  not  be  granted^  after  a  verdict  for  the  defend- 
ant, merely  to  give  the  plaintiff  an  opportunity  to  recover 
nominal  damages,  and  when  no  end  of  justice  is  to  be  at- 
tained by  it,  though  there  may  have  been  a  misdirection 
of  the  judge.  The  principle  stated  by  the  judge  in  this 
ease  was  incorrect,  but  the  action  is  of  too  little  importance 
to  grant  a  new  trial  for  that  rea$on."(l) 

And  in  Fleming  v.  Gilbert.{2)  Debt  on  bond.  Plea, 
general  issue  and  notice  of  special  matter.  The  jury,  un- 
der the  direction  of  the  judge,  found  a  verdict  for  the  plain- 
tiff of  six  cents.  The  judge  had  ruled  out  evidence,  as  a 
defence,  but  suffered  it  to  go  to  the  jury,  in  mitigation  of 
damages.  By  the  Court — "  There  was  a  misdirection  at 
the  trial,  in  overruling  the  testimony  offered  as  a  defence 
to  the  suit,  but  as  the  recovery  is  but  nominal,  and  the  only 
contest  is  now  respecting  the  costs  of  the  suit,  it  cannot  be 
adviaable,  that  there  should  be  a  new  trial;  merely  to  give 
the  defendant  an  opportunity  to  obtain,  by  a  verdict^  the 


(1)  Vide  1  Johns.  Cas.  250.  5  Johns.  Rep.  137. 

(2)  3  Johns.  Rep.  528. 
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costs  already  accrued,  together  with  the  costs  of  sach  new 
trial.  It  appears,  therefore,  to  be  proper  that  the  motion 
for  a  new  trial  should  be  granted,  with  this  proviso,  that 
the  plaintifT  may  elect  by  the  first  day  of  the  next  term  to 
discontinue  without  costs."(l) 

So,  in  a  libel  case,  Dole  v.  Ly(m,{2)  The  judge  charged, 
among  other  things,  that  the  defendant  had  been  put  on 
his  guard  against  printing  the  libel,  by  the  note  of  the 
author  prefixed,  stating  that  another  printer  had  refiised  to 
publish  it ;  and  that  the  jury  might  presume  from  this  cir- 
cumstance, that  the  defendant  had  been  backed  by  the 
author  or  some  other  persons.  The  jury  found  a  verdict 
for  the  plaintiff.  A  motion  was  made  to  set  it  aside,  and 
for  a  new  trial,  and  one  of  the  grounds  urged  was  the  mis- 
direction of  the  judge.  Upon  which,  Kentj  Ch;  J,,  delivering 
the  opinion  of  the  court,  observes — "  The  charge  to  the 
jury  has  been  deemed  erroneous,  because  it  was  observed, 
that  the  jury  might  presume  from  the  circumstances,  that 
the  defendant  had  been  backed  by  the  author  or  some  other 
person.  The  circumstance  from  which  this  might  have 
been  inferred,  was  the  note  to  the  defendant,  with  which 
the  hbel  was  introduced,  which  stated  the  libel  had  been  re- 
fused a  place  in  another  gazette,  putting  him  on  his  guard. 
The  court  are  bound,  on  this  subject,  to  judge  how  fiur 
the  observation  was  material,  as  well  as  erroneous.  It  was 
said  by  Mr.  Justice  BtUler,{3)  that  though  the  judge  may 
have  made  some  little  mistake  in  his  directions  to  the  jury, 
yet  if  ^justice  be  done,  the  court  ought  not  to  interfere. 
The  court  are  alwa]^  boimd  in  the  exercise  of  a  sound 
discretion  on  the  subject  of  new  trials,  to  determine  how 
&r  the  observation  of  the  judge  was  material,  and  sfEdcted 
the  merits  of  the  case.    Otherwise,  as  this  court  observed, 


(1)  Vide  Ibid.  533,  in  noHs.  (2)  10  Johns.  Rep.  447. 

(3)  Estwick  T.  Caillaud,  5  Term  Rep.  425. 
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m  Fleming  v.  Crilbert,{l)  there  would  be  no  end  to  new 
trials,  and  the  remedy  would  be  worse  than  the  disease." 
New  trial  refused. 

The  principle  was  strongly  tested  in  the  recent  case  of 
Woodbeck  v.  Keller, {2)  Slander,  for  accusing  the  plaintiff 
of  perjury.  Plea,  general  issue,  and  notice  of  justification. 
The  judge  charged  the  jury,  "  that  the  two  witnesses  for 
the  defendant,  being  contradicted  by  four  witnesses  on  the 
part  of  the  plaintiff,  as  to  what  the  plaintiff  did  swear,  the 
former  were  not  to  be  believed.  Also,  that  to  sustain  the 
justification,  the  defendant  must  prove  the  perjury  by  two 
witnesses ;  or  by  one  witness,  and  circumstances  tanta- 
mount to  another  witness.  Verdict  for  the  plaintiff,  and 
motion  for  a  new  trial  for  the  misdirection  of  the  judge. 
Sutherland^  J,y  who  delivered  the  opinion  of  the  court, 
sustained  the  judge  upon  the  part  of  his  charge  as  to  the 
justification.  Upon  the  other,  he  observed — "  The  judge 
ought  to  have  left  it  to  the  jury  to  decide  between  the  wit- 
nesses. But  if  the  jury  ought  to  have  come  to  the  same 
conclusion,  the  strong  charge  of  the  judge  in  an  action  of 
this  description,  is  not  sufiicient  cause  for  granting  a  new 
trial.  On  the  whole,  I  am  of  opinion  that  a  new  trial  should 
be  denied."(3) 

The  same  rule  applies  in  Pennsylvania,  as  in  Allen  v. 
Satpyer.{i)  Kennedy^  J.,  observed — "It  has  been  long 
since  well  settled  by  numerous  authorities,  that  when  the 
plaintiff  has  only  entitled  himself  to  claim  nominal  dama- 
ges, and  the  jury  find  a  verdict  for  the  defendant,  that  the 
court  will  not  set  it  aside  and  grant  a  new  trial,  unless  the 
question  of  right  or  title  to  property  of  value  should  be  in- 
volved in  the  suit,  and  affected  by  the  verdict.    Suits  are 


(1)  3  Johns.  528.  (2)  6  Cowen,  118. 

(3)  Vide  Feeterv,  Whipple,  8  Johns.  Rep.  369.    Beers  y.  Boot, 
9  Johns.  Rep.  264.  (4)  2  Penn.  Rep.  325. 


310  NEW  TRIALS.  [Chap.  IX. 

not  to  be  encouraged  for  the  purpose  of  gratifying  ft  mete 
litigious  disposition,  but  to  promote  justice,  by  restoring 
parties  to  the  enjoyment  of  those  rights  of  which  theyhaye 
been  deprived,  and  redressing  those  real  injuries  which 
they  shall  have  sustained.  It  would  be  even  an  injury,  or 
at  le^t  attended  with  a  loss  to  the  plaintiff,  to  grant  him  a 
new  trial  when  the  jury  have  found  a  verdict  against  him 
in  a  case  in  which,  at  most,  he  is  only  entitled  to  recover 
nominal  damages." 

The  same  principle  has  also  been  sanctioned  in  Vermont, 
in  Bullock  v.  Beachj(l)  and  in  Kentucky,  in  Smith  v. 
Surber,(2)  and  Hunter  v.  Dickerson.{3) 

7.  Whether,  and  how  &r,  the  judges  may  transcend  the 
limits  assi^ed  them,  on  questions  of  law,  and  express  their 
opinions  on  the  truth  or  weight  of  the  testimony  in  their 
charge  to  the  jury,  has  not  been  reduced  to  any  fixed  rule. 
It  would  appear  from  the  practice  in  England,  and  in  this 
country,  in  most,  if  not  all  of  the  states,  a  large  discretion 
is  allowed,  and  unless  abused  to  the  subversion  of  justice, 
the  courts  are  disinclined  to  interfere.  In  other  words, 
when  the  judge  interposes  his  opinion  strongly  on  the  facts, 
and  it  is  to  be  &irly  presumed  the  influence  of  his  opinion 
has  misled  the  jury,  and  injustice  follows,  the  verdict  will 
be  set  aside.  The  general  rule  laid  down  in  the  English 
courts,  and  promulgated  in  a  recent  case,  is,  that  the  due 
degree  of  weight  to  be  given  by  a  judge  directing  the  jury 
to  particular  evidence,  which  has  been  properly  admitted, 
must  be  left  to  his  own  discretion,  and  his  direction  in  that 
respect  will  not  be  revised  by  the  court  above.  The  case 
will  best  illustrate  the  rule. 


(1)  3  Vennont  Rep.  73.  (2)  2  Marsh.  Kent.  Rep.  460. 

(3)  2  Marsh.  Kent.  Rep.  546. 
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The  Attorney  Generalv.  Oood.{l)  Information  against 
defendant  for  halving  customable  goods  with  guilty  know- 
ledge. The  declaration  of  the  wife,  denying  the  husband 
to  be  at  home  when  search  was  niade,  and  which  was  un- 
true, was  permitted  to  be  given  in  evidence ;  and  the  chief 
baron,  in  his  address,  directed  their  attention  to  it  as  a  cir- 
cumstance tending  to  prove  guilty  knowledge.  The  jury 
retired  to  consider  of  their  verdict,  and  after  an  absence 
of  nearly  two  hours,  returned,  and  cusked  the  court  whether 
they  were  to  consider  the  conversation  of  the  wife,  as  re- 
ceived in  evidence.  The  learned  judge  answered  in  the 
affirmative,  upon  which  they  found  a  verdict  for  the  crown. 
On  motion  for  a  new  trial,  it  was  contended  that  the  judge 
ought  not  to  have  directed  the  jury  to  the  wife's  declaration 
as  a  proof  of  guilty  knowledge.  But  the  court  unani- 
mously  discharged  the  rule,  and  per  Hullocky  B. — "  I  think 
that  the  evidence  was  admissible,  and  ought  to  have  been 
left  to  the  jury.  It  that  be  ^,.and  the  case  were  sent  down 
again  ibr  trial,  it  would  be  again  admitted ;  therefore  the 
only  ground  remaining  is,  that  too  great  effect  was  given 
to  the  evidence  in  the  learned  judge's  direction.  I  api»!e- 
hend  that  that  would  be  a  new  ground  for  granting  another 
trial,  and  would  open  a  door  to  applications  for  that  pur- 
pose to  an  extent  incalculable.  I  am  at  a  loss  to  know  by 
what  rule,  the  precise  quantum  of  force,  which  should  be 
attached  by  a  judge  to  a  particular  piece  of  evidence,  on  a 
trial,  is  to  be.  measured."    Rule  discharged. 

But  if  the  judge  abuse  the  discretion  reposed  in  him  by 
the  law,  and  not  contented  with  expressing  his  opinion,  un- 
dertakes to  dictate  to  the  jury  on  questions  of  &Gt,  the  ver- 
dict will  be  set  aside  and  a  new  trial  granted ;  Thus, 

In  The  New-  York  Fire  Insurance  Company  v.  Wal- 
den^i^)  in  error,  from  the  supreme  court.    The  ground  of 


(1)  1  M'Clell,  &  Younge,  286.  (2)  12  Johns.  Rep.  513. 
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misdiHection  of  the  judge  at  the  trial,  and  the  reasons  for 
reversal,  are  contained  m  the  chancellor's  opinion  which 
prevailed.  The  Chancellor, — "  The  question  is,  whether 
there  was  error  in  the  charge  which  the  learned  judge  de- 
livered to  the  jury.  This  charge  was,  that  the  several 
matters  given  in  evidence  on  the  part  of  the  plaintiffs,  were? 
in  his  opinion,  conclusive  evidence  of  the  barratry  of  the 
master  of  the  vessel  on  the  voyage,  and  that  the  plaintiffs 
were  not  bound  to  communicate  or  disclose  to  the  defend- 
ants, any  of  the  letters,  matters  ot  circumstances,  which 
were  at  the  time  of  the  insurance  in  their  possession,  rela- 
tive  to  the  master ;  and  that  the  matters  given  in  evidence, 
on  the  part  of  the  defendants,  were  not  sufficient  to  main- 
tain the  issue  on  their  part,  or  to  bar  the  action  of  the 
plaintiffs ;  and  that  if  the  jury  agreed  with  him  in  opinion, 
they  ought  to  find  a  verdict  for  the  plaintiffs,  and  with  that 
charge  he  left  the  matter  to  the  jury."  After  a  very  learn- 
ed opinion  as  to  the  information  that  ought  to  have  been 
disclosed  by  the  answers,  and  the  materiality  of  such  a  dis- 
closure, as  an  important  fact  in  tfie  cause  that  belonged  to 
the  province  of  the  jury,  the  chancellor  returns  to  the  judge's 
charge,  and  having  established  the  position  that  it  must 
have  been  regarded  as  a  direction  in  point  of  law,  he  pro- 
ceeds— "All  that  I  feel  it  my  dutyto  contendfor  is,  that  when- 
ever the  judge  delivers  his  opinion  to  the  jury  on  a  matter  of 
fact,  it  shall  be  delivered  as  mere  opinion^  and  not  as  direc- 
tion, and  that  the  jury  shall  be  left  to  understand,  clearly, 
that  they  are  to  decide  the  fact,  upon  their  own  view  of  the 
evidence,  and  that  the  judge  interposes  his  opinion  only  to 
aid  them  in  cases  of  difficulty,  or  to  inspire  them  with  con- 
fidence in  cases  of  doubt.  It  is  for  this  principle  that  I  feel 
solicitous,  and  not  for  any  thing  that  may  have  taken  place 
in  this  particular  cause.  The  case  before  us  is  compara- 
tively of  trifling  consequence ;  but  the  distinction  I  have 
suggested  goes  to  the  very  root  and  essence  of  trial  by  jury, 
and  may,  indeed,  become  of  inestimable  value,  and  per- 
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haps,  of  perilous  struggle,  when  the  present  generation 
shall  have  ceased  to  exist."  There  was  judgment  of  re- 
versal, on  the  ground  that  the  jury  had  been  prevented 
from  exercising  their  judgment  on  the  whole  of  the  ques^ 
tion.(l) 

So,  in  the  Utica  Insurance  Company  v.  }Badger,{2)  It 
was  held,  that  proof  of  hand-writing  of  the  endorser  of  a 
note,  going  ho  farther  than  that  the  witness  believed  it  to 
be  the  hand- writing  of  the  endorser,  founded  upon  the  &cts 
of  having  seen  him  write  his  name  two  months  before  the 
trial,  and  also  having  seen  him  write  five  years  before  the 
trial,  stating  at  the  same  time  that  he  would  not  have  been 
able  to  have  testified  to  the  hand- writing  from  the  &ct  alone 
of  having  seen  him  write  five  years  ago,  and  expressing 
doubts  as  to  a  part  of  the  signature,  would  scarcely  be  suf- 
ficient to  uphold  a  verdict,  if  the  question  as  to  its  sufficiency 
had  been  properly  submitted  to  a  jury.  It  was  also  held^ 
that  where  a  judge,  upon  such  evidence,  in  an  action  by  the 
endorsees  of  a  promissory  note,  charged  the  jury  that  the 
plaintiff  were  entitled  to  a  verdict,  instead  of  leaving  it  to 
them,  under  proper  instructions,  to  say  whether  the  endorse^ 
ment  was  or  was  not  the  hand-writing  of  the  party,  a  new 
trial  must  be  granted. 

And,  in  Massachusetts,  in  a  case  where  the  judge,  in  his 
charge  to  the  jury,  had  pronounced  decisively  upon  the  in- 
sufficiency of  the  testimony ;  Aylwin  v.  Ulmer.i^)  Case 
against  the  defendant,  as  sherifi',  for  a  felse  return.  After 
the  plaintiff  had  rested,  the  chief  justice  of  the  common 
pleas  instructed  the  jury,  that  die  same  was  not,  upon  the 
whole  case,  sufficient  in  law  to  maintain  the  issue  for  the 
plaintiff.  Under  these  instructions,  the  jury  returned  a 
verdict  for  the  defendant.    The  plaintiff  thereupon  ten* 


(1)  Vide  Davies  v.  Pierce^  2  Tenn  Rep.  63. 

(2)  3  Wendell,  102.  (3)  12  Mms.  Rep.  2a 
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dered  his  bill  of  exceptions  to  the  said  directions,  which 
was  allowed  and  sealed.  Per  Curiam — "  The  charge  of 
the  chief  justice  of  the  common  pleas  was  calculated  to 
make  the  jury  understand  that  the  evidence  offered  was 
wholly  insufficient.  He  stated  correctly,  that  it  was  ne« 
cessary  they  should  be  satisfied  that  the  property  was  so 
received.  But  he  also  stated,  that  the  evidence  offered 
was  not  sufficient  to  maintain  the  action.  This  was  un- 
dertaking to  judge  for  the  jury,  and  amounted  toadeclara* 
tion  to  them,  that  any  consideration  of  the  evidence  was 
wholly  unnecessary.  They  must  thus  have  received  the 
impression,  that  by  law  they  could  not,  on  that  evidencei 
find  a  verdict  for  the  plaintiff.  And  for  this  cause,  the 
judgment  must  be  reversed,  and  a  venire  facias  de  novo 
awarded.'' 

In  T\ifts  V.  Seabury.{l)  Action  in  assumpsit,  and  ver- 
diet  for  defendant.  There  was  testimony  on  both  sides* 
But  the  judge  instructed  the  jury,  that  if  they  believed  the 
testimony  of  one  Chamberlain,  a  witness,  they  ought  to 
find  for  the  defendant.  To  this  chai^,  on  the  ground  of 
misdirection,  the  plaintiff  excepted.  And  per  Curiamr^ 
"  Taking  the  bill  of  exceptions  as  it  stands,  a  new  trial 
should  be  granted.  The  judge  is  represented  to  have  told 
the  jury,  that  if  they  believed  Chamberlain,  they  ought  to 
find  for  the  defendant;  whereas  the  proper  instruction 
would  have  been,  that  they  should  find  for  the  defendant, 
if  upon  the  whole  evidence  they  believed  that  a  credit  had 
been  given.  The  verdict,  therefore,  will  be  set  aside, 
though  we  are  inclined  to  think  that  justice  has  been 
done.(2} 

So,  in  a  later  case,  Morion  v.  Fairbanks.{3)  Action  on 
the  case  lor  a  fraud  in  the  performance  of  a  special  con* 
tract,  as  to  the  manufacture  of  a  certain  quantity  of 


(1)  11  Pick.  140.  (2)  Et  ^ide,  Ibid.  162.        (3)  Ibid.  966. 
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shingles.  Among  other  evidence,  a  trank  full  of  what 
were  alleged  to  be  shingles,  was  brought  into  court,  which 
ai)on  inspection,  the  judge  pronounced  not  to  be  shingles 
and  so  charged  the  jury,  who  found  for  the  plaintiff.  The 
defendant  excepted  to  the  charge,  on  the  ground  of  misdi- 
rection. And,  per  Curiam — '' The  defendant  contended 
that  whether  they  were  shingles  or  not,  was  a  question  of 
&ct  for  the  jury,  and  that  his  rights  were  not  to  be  affected 
by  the  circumstance  of  the  evidence  being  more  or  less 
strong  on  that  question ;  but  it  was  ruled  that  as  the  point 
was  clear  upon  inspection,  it  was  to  be  decided  by  the 
court  As  the  jury  would  have  the  whole  case  before 
them,  this  may  seem  to  be  a  speculative  objection ;  but  we 
think  that  in  strictness,  the  point  thus  decided  was  a  ques- 
tion of  fact,  and  the  jury  may  have  been  unduly  influenced, 
fi>r  they  may  have  considered  themselves  not  at  liberty  to 
find  contrary  to  the  decision  of  the  court." 

So,  also,  if  the  judge  charge  the  jury  on  one  or  other 
of  several  grounds,  inconsistent  and  repugnant.  As  in 
Winchell  V.  L€Uha9n.{l)  Action  on  a  promissory  note.  The 
plaintiff  proved  first,  that  the  consideration  was  work  and 
labour  and  cash  lent.  When  that  was  impeached,  he 
jHToved  it  was  jfor  several  smaller  notes,  work,  and  a  book 
account  And  finally  insisted  upon  certain  declarations  of 
his,  giv^i  in  evidence  by  the  defendants,  showing  both  of 
the  considerations  were  unfounded.  The  judge  was  called 
upon  to  charge  that  any  of  the  grounds  would  entitle  the 
plaintiff  to  recover.  And  he  charged  accordingly.  The 
court  commenting  cm  the  charge,  and  especialy  on  that 
part  which  directed  the  jury  to  find  for  the  plaintiff,  on  his 
own  declarations,  offered  in  evidence  by  the  defendant, 
that  the  note  was  given  as  surety  for  certain  provisions  to 
be  inserted  in  a  will,  say — "  Ought  they  not  rather  to  have 
been  charged,  that  the  witnesses  effectually  destroyed  each 


(1)  6  Cowen,  682. 
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other  ;  and  that  neither  were  entitled  to  credit?  That  the 
plaintiff,  by  taking  two  contradictory  ^grounds,  had  deprived 
himself  of  the  benefit  of  both? — If  the  plaintiff  had  acqui- 
esced in  the  evidence  given  by  the  defendant,  as  to  the 
consideration  of  the  note,  and  had  reposed  himself  upon- it, 
as  a  legal  consideration,  there  would  have  been  no  objec- 
tion to  it.  But  instead  of  that,  he  denies  that  that  was  the 
consideration,  and  produces  a  multitude  of  witnesses,  to 
establish  another,  and  entirely  different  one.  He  maintains, 
and  he  labours  by  his  evidence  to  prove,  that  the  declara* 
tions  which  he  is  shown  to  have  made,  as  to  the  considera- 
tions, were  &lse  ;  and  yet  the  jury  are  instructed,  that  if 
they  believe  those  declarations,  the  plsdntiff  is  entitled  to 
recover. — To  permit  those  declarations,  under  such  cir- 
cumstances, to  be  used  in  this  way,  appears  to  me  to  be 
subversive  of  all  morals.  In  this  respect,  therefore,  we  think 
the  judge  erred ;  and  that  a  new  trial  must  be  granted.^'(l) 
So  in  Virginia.  Fisher  v.  Duncan^{2)  on  appeal.  One 
of  the  questions  decided  in  this  case  was,  how  far  a  court 
may  instruct  the  jury,  as  to  the  sufficiency  of  evidence. 
Upon  this  point,  the  opinion  of  Flemitig,  J.,  appears  to 
have  expressed  the  mind  of  the  court.  "  It  appears  to  me 
that  the  county  court  erred  in  having  instructed  the  jury, 
that,  from  the  whole  testimony  before  them,  the  demand  of 
the  plaintiffs  was  not  barred  by  the  act  of  hmitations,  which 
I  conceive  to  have  been  an  improper  interference,  and  an 
infringement  on  the  privileges  of  the  jury,  whose  right  it 
was  to  judge  of  the  sufficiency  or  insufficiency  of  the  evi- 
dence adduced,  to  establish  any  &ct  or  facts  in  issue  before 
them.  The  province  of  the  court  being  to  see  that  all 
proper  evidence  offered  be  submitted  to  their  consideration, 
without  saying  what  effect  such  evidence  ought  to  have  in 
the  cause."  The  judgment  was  reversed,  and  a  venire 
facias  de  novo  directed. 


(I)  Vide  2  W,  Blacks.  1249.  (2)  1  Hen,  &  Munf.  563. 
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8.  Where  the  judge  instructs  correctly  on  points  of  law, 
a  verdict  will  not  be  set  aside  on  the  ground  of  misdirec- 
tion, although  he  may  casually  express  his  opinion  on  the 
evidence,  as  he  proceeds  in  his  charge. 

Thus  in  Hunt  v.  BelL{\)  Action  for  a  Ubel  against  the 
plaintiff,  as  proprietor  of  a  building  called  the  Tennis  Court, 
appropriated  to  pugilism  and  other  sports.    At  the  trial, 
DoUq^^  Ch.  J.,  first  put  it  to  the  jury,  to  consider  whether 
the  plaintifPs  exhibitions  were  not  illegal,  as  tending  to 
form  prize  fighters,  declaring  such  to  be  his  opinion  at  the 
moment,  although  he  was  unwilling  to  decide  the  point, 
without  fiirther  time  £ir  deliberation,  and  he  then  recom- 
mended the  jury  to  find  a  verdict  for  the  plaintiff,  which 
the  defendant  might  afterwards  move  to  set  aside,  and  so 
fully  discuss  the  question ;  but  the  jiuy  found  a  verdict  for 
the  defendant.  Upon  motion  for  a  new  trial,  the  court  unani- 
mously sustained  the  view  taken  by  the  judge.     Richard-^ 
son^  J. — "  If  the  question  were  merely  whether  it  is  lawful 
or  linlawful  for  persons  to  learn  the  art  of  self-defence, 
whether  with  artificial  weapons  or  such,  only  as  nature 
affords,  there  can  be  no  doubt  that  the  pursuit  of  such  an 
object  is  lawful ;  but  public  prize  fighting  is  unlawful,  and 
any  thing  which  tends  to  train  up  persons  for  such  a  prac- 
tice, or  to  promote  the  pursuit  of  it,  must  also  be  unlawful. 
The  jury  have  found  that  the  exhibitions  in  question  have 
such  a  tendency,  and  I  see  no  reason  for  disturbing  their 
verdict."(2) 

In  Wakeman  v.  Robinsoft,{3)  Trespass  for  driving 
against  plaintiff's  horse  and  injuring  him  with  the  shaft  of 
a  gig.  The  judge  directed  the  jury,  aftier  a  full  summing 
up,  that  this  being  an  action  of  trespass,  if  the  injury  was 
occasioned  by  an  immediate  act  of  the  defendant,  it  was 
immaterial  whether  that  act  was  wilful  or  accidental.    He 


(1)  1  Biogham,  1.        (2)  Vide  Yates  v.  Foot,  12  Johns.  Rep.  h 
(3)  1  Bingham,  213. 
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did  not  direct  them  to  consider  whether  the  accident  was 
occasioned  by  any  negligence  or  default  on  the  part  of  the 
defendant,  or  was  wholly  unavoidable,  nor  was  he  request- 
ed to  do  so  by  the  defendant's  counsel.  The  jury  found  a 
Terdict  for  the  plaintiff.  And  on  motion  to  set  it  aside, 
Dalkut,  Ch.  J. — "  If  I  had  presided  at  the  trial,  I  should 
have  directed  the  jury,  that  the  plaintiff  was  entitled  to  a 
verdict ;  because  the  accident  was  clearly  occasioned  by 
the  de&ult  of  the  defendant.  The  weight  of  evidence  was 
all  that  way.  I  am  now  called  upon  to  grant  a  new  trial, 
contrary  to  the  justice  of  the  case,  upon  the  ground  that 
the  jury  were  not  called  on  to  consider,  whether  the  acci- 
dent was  unavoidable,  or  occasioned  by  the  fault  of  the 
defendant.  There  can  be  no  doubt  that  the  learned  judge 
who  presided  would  have  taken  the  opinion  of  the  jury  on 
that  ground,  if  he  had  been  requested  so  to  do ;  and  under 
all  the  circumstances,  I  am  of  opinion,  that  a  new  trial 
ought  not  to  be  granted  in  this  case." 

So,  in  a  recent  case  of  usury,  Solarte  v.  MelvtUe,{\)  The 
judge  stated  to  the  jury  that  in  his  opinion  no  usury  had 
been  committed,  but  left  it  to  the  jury  to  draw  their  own 
conclusions.  The  jury  found  against  the  usury.  Motion 
to  set  aside  the  verdict  for  misdirection,  and  as  against  evi- 
dence. Lord  Tenterden^  Ch.  J.,  now  delivered  the  opinion 
of  the  court — "I  left  it  to  the  jury,  whether  Bramley 
thought  himself  under  an  honorary  engagement  to  pay 
the  bankrupt ;  and  that  if  he  did,  it  was  not  usury.  A 
new  trial  was  moved  for,  on  the  ground  that  I  ought  to 
have  intimated  my  opinion  to  the  jury,  and  that  I  ought  to 
have  done  so  in  a  different  way.  I  still  think,  and  I  be- 
lieve one  or  two  of  my  learned  brothers  are  of  the  same 
opinion,  that  if  Bramley  thought  himself  under  an  honorary 
obligation,  what  was  done  was  not  usury.    We  all,  how- 


««■ 


(1)  1  Man.  &  Ryl.  198. 
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ever,  think  that,  as  notwithstanding  my  intimating  such  an 
opinion,  I  left  it  to  the  jury  to  draw  their  own  conclusion 
upon  the  whole  matter,  we  cannot  disturb  the  verdict,  in  a 
case  involving  such  penal  consequences."(l) 

Nor  will  the  verdict  be  disturbed,  if  the  opinion  of  the 
judge  upon  the  sufficiency  or  insufficiency  of  the  testimony 
be  clearly  correct,  however  strongly  it  may  be  expressed. 
As  in  Dean  v.  Hewitt^  it  was  held — A  verdict  will  not 
be  set  aside,  where  on  a  motion  for  a  nonsuit,  the  judge  de* 
clares  the  evidence  to  be  sufficient  to  entitle  the  plaintiff  to 
recover,  and  charges  the  jury  to  find  for  the  plaintiff,  if  the 
evidence  warrants  the  verdict.(2) 

Nor  because  the  judge,  in  his  charge  to  the  jury,  attempts 
to  reconcile  a  discrepancy  between  the  testimony  of  a  wit- 
nessonthe  stand  and  his  former  dtatement  as  to  the  same  &ct. 
As  in  Jacksanv.  Packard,{3)  in  ejectment.  On  the  different 
relations  given  of  the  transaction  by  one  Baker,  a  witness, 
the  judge  remarked,  in  his  charge  to  the  jury,  that  the 
discrepancy  between  his  testimony  and  former  statements 
seemed  naturally  enough  accounted  for.  The  jury  found 
for  the  plaintiff,  and  the  defendant  moved  for  a  new-triaL 
And  on  motion,  one  of  the  grounds  was,  that  the  judge 
misdirected  the  jury  in  relation  to  the  credit  to  be  given  to 
the  witness.  Upou  which,  Sutherland^  J.,  dehvering  the 
opinion  of  the  court,  remarks — ^'  The  observation  of  the 
judge,  that  the  discrepancy  between  the  testimony  of  Ba- 
ker, and  his  former  statements,  seemed  naturally  enough 
accounted  for,  can  hardly  be  considered  a  misdirection.  It 
was  nothing  more  than  the  expression  of  the  opinion  of 
the  judge  upon  that  point ;  but  it  in  no  respect  assumed  to 
take  from  the  jury  the  right  to  judge  for  themselves  upon 
the  matter." 


(1)  Vide  Swift  ▼.  StevenSf  8  Conn.  Rep.  431. 

(8)  5  Wendell,  387.  (3)  6  Wendell.  415 


322  NEW  TRIALS.  [Chap.  IX. 

So,  in  Train  V.  CoUins.{l)    Assumpsit  on  a  promissory 
note,  made  by  one  Hyde,  to  Samuel  Learned,  and  by 
him'endorsed  to  the  plaintiff.     One  ground  of  defence  wa3, 
that  the  note  was  for  a  usurious  consideration.  One  of  the 
jury,  when  about  retiring  with  the  cause,  having  asked 
what  would  become  of  the  notes  passed  to  Hyde,  in  case 
they  should  avoid  the  note  in  suit,  the  judge  answered  that 
tbey  would  remain  the  property  of  Learned,  or  of  his 
assignee  of  this  ncto.  The  verdict  being  for  the  defendant, 
the  plaintiff  moved  the  court  to  grant  a  new  trial.    The 
remark  of  the  judge  to  the  juror  as  above,  was  principally 
urged  as  a  misdirection,  in  support  of  the  motion.    Com-- 
menting  upon  this,  the  Court  observe — "  No  doubt  many 
things  are  said  by  a  judge  in  the  course  of  a  trial,  which 
will  not  bear  scrutiny,  and  which  pass  wholly  without  no- 
tice.   It  would  be  a  bad  practice  to  allow  these  matters 
to  be  brought  up  some  days  after  the  cause  is  decided,  as 
the  ground  of  a  new  triaL    Even  when  the  jury  returned 
their  verdict,  stating  the  ground  upon  which  it  was  given, 
had  there  been  any  previous  intimation  that  stress  was  laid 
upon  tioia  incident,  the  jury  might,  and  probably  would, 
have  been  sent  out  again  with  the  mistake  corrected.    We 
think  it  would  be  going  too  far,  in  a  case  where  legal  and 
equitable  justice  appears  to  be  done  by  ttie  verdict,  to  grant 
a  new  trial  on  account  of  a  mistake,  whjch  did  not  pro- 
bably, although  it  might  possibly,  have  operated  upon  the 
minds  of  some  of  the  jury ."(2)  » 

So,  in  a  libel  case,  if  the  judge  should  state  to  the  jury, 
that  there  was  no  evidence  of  express  malice,  when  there 
was  slight  evidence  of  it,  but  not  sufficient  to  sustain  a 
verdict,  this  would  not  be  a  sufficient  reason  for  granting  a 
new  trial.    So  ruled  in  Remington  v.  Congdon.{3) 


(1)  2  Pick.  145. 

(2)  Vide  1  S.  C.  Con.  Rep*  216.    5  Mass.  Rep.  101.    eMass. 
Rep.  350.  (3)  2  Pick.  310. 
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Nor  is  it  a  misdirection  for  which  the  verdict  will  be  set 
aside,  if  the  indge  refer  the  jury  to  their  own  knowledge  of 
any  particular  facts  which  have  been  proved,  as  matter  of 
lUufltration  only,  and  riot  as  matter  of  evidence.  As  was 
held  in  The  King  v.8uttan.{l) 

Nor  will  the  court  disturb  the  verdict  for  a  misdirection 
upon  a  collateral  matter,  or  upon  an  abstract  queation  out 
of  the  case,  or  but  slightly  connected  with  it.  Thus,  in 
Depejfster  v.  The  Columbian  Insurance  Companyj(2) 
Action  on  a  policy.  A  verdict  was  given  fer  the  defend- 
ants,  to  set  aside  which,  the  court  was  now  applied  to,  on 
the  ground  of  a  misdirection  of  the  judge,  stated  in  the 
decision  denying  the  motion.  By  the  Court — "  It  is  said 
the  jury  were  misdirected  on  a  point  of  law.  In  calcula- 
ting the  cost  of  repairs,  they  were  told  that  if  they  believed 
any  were  necessary  on  account  6f  injuries  received  from 
worms  prior  to  the  vessel's  sailing,  the  expense  of  such  re« 
pairs  should  not  be  included,  in  the  estimate.  This  direc- 
tion is  supposed  to  be  incorrect,  inasmuch  as  it  prescribes 
a  rule  difficult  if  not  impracticable  to  follow.  But  admit- 
ting a  mistake  in  the  judge's  charge,  a  new  trial  ought  not 
always  to  be  the  necessary  consequence.  It  is  not  for  every 
nusdiiectbn  in  point  of  law,  that  the  parties  should  be  pot 
t0  the  expense  of  further  litigation.  If  the  result  from  the 
testisaony  would  probably  have  been  the  same,  wheAer  a 
particular  direction  had  been  given  or  not,  it  can  be  no 
reason  for  granting  a  new  trial.  Here,  if  the  jury  had 
taken  into  the  estimate  the  expense  of  all  repairs,  without 
any  deduction  for  old  dr  former  injuries,  their  verdict  must 
have  been  the  same.  If,  then,  there  be  good  reason  to  think 
the  plaintifi  have  not  been  injured  by  the  judge's  mi9take, 
they  ought  not  to  be  indulged  with  a  new  trial."(3) 


(1)  4  Maule  A,  Selw.  532,  supra,  p.  67.         (2)  2  Gaines,  85. 
(3)  Et  vide,  9  Qowen,  674.    Finch  y.  EUiott^  4  Hawks,  61. 
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Nor  is  it  a  ground  for  a  new  trial,  that  the  judge,  after 
having  summed  up  the  cause,  instructed  the  jury,  on  mo- 
tion of  counsel,  upon  a  point  arising  out  of  the  facts  in  the 
case,  but  not  previously  suggested,  such  course  of  proceed- 
ing being  a  matter  within  the  discretion  of  the  judge.  As 
in  Sawyer  v.  MerrUL{\)  Action  of  trespass.  After  the 
judge  had  ended  his  charge,  the  defendant's  counsel  moved 
to  have  the  jury  instructed,  that  if  they  were  satisfied  the 
articles  claimed  by  the  plaintiff  were  so  intermingled  with 
other  property  liable  to  attachment,  that  the  defendants 
could  not  distinguish  what  had  been  attached,  and  if  the 
{daintiff  made  a  general  claim  of  the  whole,  without  de- 
signating the  articles  which  he  had  attached,  so  that  the 
defendants  could  have  no  means  of  knowing  which  had 
been  attached,  and  which  not,  then  that  the  defendants 
were  justified  in  attaching  the  whole.  This  motion  was 
objected  to  by  the  plainti£Ps  counsel,  because  this  point  had 
not  been  stated  during  the  trial,  and  he  had  no  opportunity 
to  comment  upon  it.  The  judge  so  instructed  the  jury, 
and  a  verdict  was  returned  for  the  defendants.  Per  Cu- 
riam— "  The  instruction  to  the  jury  was  in  itself  correct. 
The  objection  is,  however,  rather  to  the  time  than  to  the 
matter  of  the  instruction.  It  is  said  the  plaintiff  had  not 
an  opportunity  to  comment  on  the  point  made  by  the  de- 
fendants, and  to  produce  counteracting  evidence.  But  the 
judge  may  think  of  some  point  which  the  counsel  did  not, 
or  vice  versa  ;  and  if  it  is  based  on  the  facts  in  the  case, 
stating  it  to  the  jury  will  not  be  a  ground  for  a  new  trial ; 
and  as  no  injustice  appears  to  have  been  done,  a  new  trial 
cannot  be  granted."(2) 

So,  in  Morris  v.  Brickleff,{3)  it  was  held,  where  a  plain- 
tiff offers  no  testimony  to  the  jury,  ^r  such  as  is  so  slight 


(1)  6  Pick.  478.  (2)  Et  Vide  4  Day,  403. 

(3)  1  Har.  db  Gill,  107. 
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and  inconclusive  that  a  rational  mind  cannot  draw  the  con- 
clusions sought  to  be  deduced  firom  it,  it  is  the  right  of  the 
court,  and  their  duty  when  applied  to  for  that  purpose,  to 
instruct  the  jury  that  the  plaintiff  is  not  entitled  to  recover. 
But  a  positive  and  absolute  direction  to  the  jury  will  not  be 
sanctioned,  if  it  obliges  them  to  discredit  a  witness ;  to 
do  that,  the  intervention  of  a  jury  is  peculiarly  necessary.  ( 1 ) 


(1)  Vide  Reel  v.  Reel^  2  Hawks,  63. 


CHAPTER  X. 


VERDICT    AGAINST    LAW. 


After  all  reasonable  precaution  and  care  on  the  part  of 
the  counsel  and  the  court,  and  the  best  intentions  on  the 
part  of  the  jury,  they  may  err  in  their  finding.  Through 
ignorance  or  misapprehension  of  the  law,  they  may  agree 
upon  a  verdict  subversive  of  law.  With  r  view  to  pro- 
mote what  they  may  conceive  to  be  the  justice  of  the  case, 
and  swayed  more  by  their  own  views  of  equity  than  the 
unyielding  principles  of  law,  or  hurried  away  by  their  own 
feelings,  they  are  apt  to  overlook  the  principles  of  justice 
applicable  to  the  case,  and  thus  give  rise  to  a  new  class  of 
applications  to  the  court,  on  the  ground  of  verdicts  against 
law. 

It  might  appear  at  first  sight  gratuitous  labour  to  illus- 
trate this  head  of  practice ;  as  it  is  to  be  presumed  the  rule 
would  be,  invariably  to  set  aside  verdicts  against  law.  But 
however  this  may  be  as  a  general  rule,  it  is  &r  from  being 
universal.  This  renders  it  proper  to  treat  of  it,  as  the  pre- 
ceding causes  for  new  trials  have  been  treated,  giving  the 
general  rules,  with  their  exceptions  and  modifications,  and 
adducing  examples  illustrative  of  each.''(l) 

1.  It  is  a  general  rule,  that  if  the  finding  of  the  jury  be 
clearly  against  law,  the  verdict  will  be  set  aside  and  a  new 
trial  granted.    Thus, 

In  Hyckman  v.  Shotbolt.{2)  One  William  ShotboU  was 


(1)  Vide  «  Perverse  Verdicts,"  supra,  p.  121—126. 

(2)  Dyer,  279. 
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bound  in  an  obligation  to  one  Hyckmariy  and  in  the  obli- 
gation he  was  called  John  Shotbolt^  which  was  a  mistake. 
But  William  Shotbolt^  well  perceiving  his  misnomer 
sealed  and  delivered  the  bond  as  his  deed.  In  debt  brought 
upon  this  bond  against  him  by  name  of  William  Shotbdt, 
otherwise  called  John  Shotbolt,  he  pleaded  non  est  factum; 
and  this  special  matter  was  found  by  verdict.  Whether  he 
should  be  charged  by  this  bond  and  plea,  was  the  doubt. 
The  postea  was  special;  and  Per  Curiam — "  The  plaintiff 
shall  not  recover  upon  this  verdict,  but  it  had  been  better 
for  him  to  have  brought  the  action  by  the  name  of  Jobn^ 
as  he  is  named  in  the  bond,  and  then  if  he  had  appeared 
to  it,  and  pleaded  as  above,  non  est  factum^  he  should  be 
concluded  by  the  bond.'' 

8o,mW€U/ciaisY.Oliveri{l)meTtox.  Theplaintiffdeclared 
in  debt  against  ^dmtindfWatkins,  otherwise  EdwardW^Jtr^ 
kins,thathe,  by  the  nameofEdmund,  wasboundin  an  obliga' 
tionfor  the  paymentof  one  hundred  pounds,  andfor  non-pay- 
ment the  action  was  broiight.  The  condition  was,  that  Roger 
Watkins  payfifty  pounds  to  the  plaintiff  at  such  a  day.  The 
defendant  pleaded  payment  by  Roger  Watkins,  at  the  day ; 
and  issue  being  taken  thereupon,  it  was  found  for  the 
plaintiff,  and  judgment  accordingly.  Error  was  l»*ought, 
for  that  Edward  Watkins  is  obliged,  and  Edmund  is  sued, 
which  cannot  be  intended  one  and  the  same  person ;  and 
no  averment  can  help  it,  for  one  cannot  have  two  christian 
names,  and  there  cannot  be  any  estoppel.  And  of  that 
opinion  were  all  the  judges.  But  if  the  condition  had 
been,  if  Edward  Watkins  paid  the  fifty  pounds,  and  the 
issue  had  been  that  the  said  Edward  Watkins  paid,  and  the 
verdict  had  found  for  the  plaintiff,  then  the  verdict  should 
make  it  an  estoppel ;  and  the  coiurt  should  be  ascertained 
that  th^y  were  one  and  the  same  person.    But  as  it  is  here 


(1)  Cro.  Jac.  558. 
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a  stranger  paying  the  sum  which  is  so  found,  it  cannot  help 
the  plaintiff.  Wherefore,  for  this  cause,  the  judgment  was 
reversed. 

And  in  Maby  v.  iShepkerd,{l)  Debt  upon  an  obliga^ 
tion  for  forty  pounds,  by  Edmund  Shepherd.  The  defend- 
ant demanded  oyer  of  the  deed  and  of  the  condition  which 
was  entered  in  hcec  verba  "  noverint  universiper  prtBsen- 
tes  me  Edwardum  teneri,  &c.  in  forty  pounds,"  and  he 
subscribed  it  by  the  name  of  Edmund  Shepherd,  which  was 
his  true  name.  The  defendant  pleaded  ^lan  est  factum 
testaioris.  The  jury  found  that  it  was  the  deed  of  the  said 
Edmund  Shepherd  the  testator.  It  was  moved,  that  not- 
withstanding the  verdict  is  found  for  the  plaintiff,  yet  the 
judgment  ought  to  be  given  against  the  plaintiff,  for  he  de^ 
dares  upon  a  bond  of  Edmund  Shepherd,  and  shows  a  bond 
of  Edward  Shepherd,  which  is  another  person ;  and  they 
never  were  the  same,  but  distinct  names.  And  although  it 
be  subscribed  by  the  name  of  Edmund,  yet  that  is  no  part  of 
the  bond ;  which  being  apparent  to  the  court,  the  plaintiff 
cannot  have  judgment.  The  whole  court  were  of  that  opi- 
nion ;  and  although  the  jury  found  it  to  be  the  deed  of  the 
said  Edmund,  yet  that  would  not  help  it,  for  he  ought  to 
have  brought  his  action  according  to  the  bond. 

In  Bright  v.  Ef/non,{2)  Action  by  the  plaintiff,  as  exe- 
cutor of  one  Hannah  Crisp,  upon  a  promissory  note  by  the 
defendant  to  the  testatrix.  The  defendemt  set  up  a  dis- 
charge, in  writing,  by  the  testatrix.  The  body  of  the  dis- 
charge was  all  his  own  hand ;  but  he  called  two  witnesses 
who  said  they  believed  the  name  Hannah  Crisp  subscribed^ 
to  be  the  hand  of  the  testatrix ;  but  their  knowledge  of  her 
hand  was  very  slight,  one  of  them  having  only  seen  her 
sign  a  receipt.  It  appeared  from  the  report,  that  there  were 
conceded  &cts  suficient  to  induce  the  jury  to  draw  the  con* 


(1)  Cro.  Jac.  640.  (2)  1  Burr.  390. 
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elusion  of  law,  that  the  dischar^  was  fraudulent  and  void: 
they,  however,  found  for  the  defendant.  Motion  for  a  new 
trial,  on  the  ground  that  the  jury  found  against  legal  con^ 
elusions,  directly  inferable  from  the  facts.  Lord  Mansfield^ 
after  expatiating  at  large  upon  the  utility  and  practice  of 
granting  new  trials,  consented  to  a  new  trial,  the  other 
judges  concurring,  observing — "  What  I  go  upon  is  the 
apparent  manifest  fraud  and  imposition  in  obtaining  the 
discharge  from  the  testatrix,  if  she  really  signed  it.  Fraud 
or  covin  may,  in  judgment  of  the  law,  avoid  every  kind  of 
act.— What  circumstances  and  facts  amount  to  such  fraud 
or  covin,  is  always  a  question  of  law.— The  writing  upon 
the  face  of  it  speaks  imposition.  It  purports  being  for  con- 
sideration. She  releases  the  principal,  in  consideration  of 
£5  per  cent,  during  her  Ufe,  which  is  only  legal  interest, 
and  the  precise  rate  he  was  obliged  to  pay  by  his  note. — I 
left  the  question  of  fraud  to  the  jury,  without  any  express 
direction  that  the  circumstances  spoke  fraud  apparent." 

So,  in  Edie  v.  East  Ind'a  C(>mpany,{l)  in  assumpsit 
on  two  bills  of  exchange  by  the  endorsers.  Both  bills  were 
endorsed  by  the  payee ;  but  the  words  "  or  order"  were  ori- 
ginally omitted  in  the  endorsement  of  one  of  them.  On  the 
first  bill  there  was  a  verdict  for  the  plaintiff,  and  on  the 
second,  for  the  defendemt.  it  was  now  moved  to  set  aside 
the  verdict  found  for  the  defendant,  on  the  ground  that  the 
jury  had  found  directly  contrary  to  the  settled  law,  and 
had  founded  their  verdict  upon  the  custom  of  merchants, 
of  which  evidence  was  improperly  permitted  to  be  given 
at  the  trial ;  for  the  custom  of  merchants  is  part  of  the  law; 
and  the  law  being  fully  settled  on  this  point,  no  evidence 
in  contradiction  to  it  ought  to  have  been  admitted,  nor  could 
any  finding  of  a  jury  alter  it.  Lord  Mansfield — "  I  thought 
at  the  trial,  that  *  the  defendants  might  be  at  liberty  to  go 


(1)  2  Bun.  1216.    Ante,  169« 
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the  increased  rent.  Abbot^  Ch.  J. — "  The  jury,  in  this  case, 
have  given,  by  their  verdict,  a  compensation  for  what  they 
consider  to  be  the  actual  damage  sustained,  when,  in  point 
of  law,  they  ought  to  have  given  the  incre€ised  rent.  It  is 
said,  however,  that  the  court  ought  not  to  disturb  such  a 
verdict,  because  it  is  consistent  with  justice.  If  that  argu- 
ment, however,  were  to  prevail,  it  would  encourage  juries 
to  commit  a  breach  of  duty,  by  finding  verdicts  contrary  to 
law,  and  would  enable  them  to  set  aside  the  contracts  of 
mankind. — In  this  case  there  is  an  express  cbntract  for 
stipulated  damages,  and  the  jury  have  given  a  verdict  for 
arbitrary  damages.  I  am,  therefore,  of  opinion,  that  there 
should  be  a  new  trial."(l) 

In  Turner  v.  Meymott,{2)  a  tenant  having  omitted  to 
deliver  up  possession  when  his  term  had  expired,  after  a 
regular  notice  to  quit,  the  landlord,  in  his  absence,  broke 
open  the  door,  and  resumed  possession.  The  tenant  hav- 
ing obtained  a  verdict  against  the  landlord,  in  trespass  for 
this  entry,  the  court  granted  a  new  trial,  on  the  ground 
that  the  landlord  had  a  right  to  enter,  and  the  verdict  was 
against  law.  Dallas,  Ch,  J. — <^  The  question  is,  whether 
the  landlord  has  a  right  to  enter  in  the  manner  the  defend- 
ant did,  imder  the  circumstances  of  the  case,  in  which  the 
tenant  held  over  after  his  right  to  possession  had  ceased, 
and  the  landlord's  right  to  enter,  had  accrued.  It  must  be 
admitted  he  had  a  right  to  take  possession  in  some  way. 
The  case  of  Tatmton  v.  Costar,{3)  is  in  point,  to  show  that 
he  might  enter  peaceably,  and  that  no  ejectment  was  n^ 
ces8ary."(4) 

In  Cook  V.  Oreen.{6)    The  plaintiff  brought  this  action 


(J)  Vide  Hopkins  v.  Meyers,  1  Harper's  S.  C.  Rep.  66. 
(2)  1  Bingham,  158.  (3)  7  Term.  Rep.  427. 

(4)  Et  vide,  Davies  v.  Connopy  1  Price,  53.    Hyatt  v.  Wood,  3 
;ohns.  Rep.  150.     Wood  v.  Hyatt,  Ibid-  239. 

(5)  11  Price,  736. 
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of  trespass^  against  the  defendant,  for  breaking  and  enter- 
ing a  certain  close,  and  choking  and  filUng  up  a  pond 
therein,  and  erecting  a  fence  thereon  ;  and  a  verdict  was 
found  for  the  defendant.  The  Chief  Baron  directed  the 
jury  that  it  had  been  proved  that  the  plaintiff  was  owner 
of  the  adjoining  land,  and  that  the  rule  of  law  was,  that  the 
owners  of  land  adjoining  a  road,  were  entitled  to  claim 
property  to  half  the  soil  of  the  road,  unless  a  contrary 
right  were  proved ;  and  that  he  considered  the  we^ht  of 
the  evidence  in  this  case  was  in  favour  of  the  plaintiff,  but 
the  jury  found  a  verdict  for  the  defendant.  Richards, 
Lord  Chief  Baron. — "  In  a  case  of  this  sort,  we  are  of  opi- 
nion that  the  verdict  of  the  jury,  under  the  circumstances 
in  evidence,  ought  not  to  conclude  the  court,  where  the 
true  object  of  the  action  is,  the  determination  of  a  right, 
which  it  would  be  the  effect  of  the  verdict  to  decide  con- 
clusively. For  the  same  reason,  we  think  the  extent  of 
the  trespass,  and  the  damage,  cannot  be  taken  into  consi- 
deration by  the  court,  as  an  objection  to  our  granting  the 
plaintiff  a  new  trial.  We  are  all  of  opinion  that  there 
ought  to  be  a  new  trial  in  this  case." 

The  same  readiness  to  correct  verdicts  against  law,  has 
been  manifested  by  the  courts  in  this  country  as  in  Eng- 
land, although  probably  not  to  the  same  extent.  The 
genius  of  our  free  institutions  inclines  rather  to  the  popular 
views  of  a  jury,  theui  to  the  unbending  rules  of  law  in  the  . 
mouth  of  a  judge.  In  those  states,  however,  that  keep 
close  to  the  path  of  English  jurisprudence,  the  rigid  prin- 
ciples of  the  common  law  are  allowed  to  predominate,  and 
few  instances  occur,  permitting  illegal  verdicts  to  stand. 

In  New- York,  as  in  England,  the  law  controls  the  ver* 
diet.  If  therefore  the  judge,  in  his  charge  to  the  jury,  state 
the  principles  of  law  correctly,  and  the  jury  disregard 
them,  their  verdict  will  be  set  aside,  and  a  new  trial 
granted. 
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As  in  Jarvis  v.  Hathaway ^{l)  where,  although  the  mo- 
tion for  a  new  trial  was  refused,  the  court  test  the  validity 
of  the  rule,  by  making  it  an  exception  to  that  class  of  cases 
commonly  called  hard  actions.  ^<  In  penal  actions,"  say 
they,  '^  in  actions  for  a  libel  and  for  de&mation,  and  other 
actions  vindictive  in  their  nature,  unless  some  rule  of  law 
he  violated^  in  the  admission  or  rejection  of  evidence,  or  in 
the  exposition  of  the'  law  to  the  jury,  or  there  has  been 
tampering  with  the  jury,  the  court  will  not  give  a  second 
chance  of  success." 

In  a  prior  case,  SUva  v.  £fOtr,(2)  the  court  had,  in  con- 
finrmity  with  the  rule,  granted  a  new  trial.  The  case  came 
up  afresh  on  a  motion  for  a  new  trial,  after  the  second 
trial,  in  which  the  jury  had  given  a  verdict  for  the  plainti^ 
as  before,  upon  evidence  substantially  the  same.  On  the 
part  of  the  plaintiff,  it  was  insisted,  that  this  was  a  second 
verdict  on  a  question  of  fact,  and  ought  to  be  conclusive. 
For  the  defendant,  it  was  contended,  that  the  evidence 
being  materially  the  same,  the  finding  of  the  jury  was  an 
attempt  to  overrule  the  decision  of  this  court,  on  the  ques- 
tions of  law  formerly  determined,  and  therefore  ought  not 
to  prevail.  And  Per  Curiam^  Lansing,,  Ch.  J.,  and  Lewis^ 
J.,  dissentientibus — "  The  jury,  in  finding  this  verdict, 
must  have  intended  to  disregard  the  determination  of  this 
court  on  the  questions  of  law  previously  settled,  and  their 
verdict  must  therefore  be  considered  as  against  law.  It 
could  not  have  been  found  in  conformity  to  the  opinion  of 
the  court,  as  formerly  delivered,  unless  we  suppose  the  jury 
to  have  been  governed  by  conjectures,  or  circumstances  too 
trivial  to  be  mentioned.  We  therefore  think  that  the  ver- 
dict ought  to  be  set  aside."(3) 


(1)  3  Johns.  Rep.  180.  (2)  1  Johns.  Cas.  336. 

(3)  CHhbins  v.  Phillips,  8  Barn.  &  Ores.  437.     Center  r.  Stock- 
ton,  8  Mart.  Louis.  Rep.  208.    9  Bingham,  115. 
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In  V€m  Renaseltierv.  Dole.{l)  Action  for  slander,  char- 
ging  the  plaintiff  with  being  a  highwayman  and  murderer. 
It  appeared,  on  the  day  previous  to  the  speaking  of  the 
words,  there  had  been  a  public  procession ;  that  one  Keat^ 
ing  commanded  a  company,  which  formed  part  of  the  pro- 
cession,  attended  with  music ;  that  a  Mr.  Bird  claimed  one 
of  the  instruments  of  music,  but  it  was  refused  to  be  de- 
livered ;  that  upon  this  an  affiray  ensued,  in  which  Bird  re- 
ceived a  dangerous  wound ;  and  that  the  terms  "  highway* 
men  and  murderers"  were  used,  in  reference  to  the  trans- 
action. The  judge  was  of  opinion  that  the  words  were 
fiilly  explained,  and  therefore  not  actionable.  The  jury 
nevertheless  found  a  verdict  for  the  plaintiff.  The  de- 
fendant moved  for  a  new  trial,  on  the  ground  that  the  ver- 
dict was  contrary  to  law.  Per  Curiam — *'  We  agree  in 
opinion  with  the  judge  at  the  trial.  The  words  spoken  by 
the  defendant  were  clearly  imderstood  to  apply  to  the 
transactions  of  the  preceding  day,  and  these  were  known  not 
to  amount  to  the  charge  which  the  words  would  otherwise 
import.  Let  the  verdict,  therefore,  be  set  aside ;  and  there 
being  no  question  upon  the  evidence,  the  finding  of  -the 
jury  must  be  considered  as  contrary  to  law." 

In  a  more  recent  case,  Jcickson  v.  Parker,{2)  in  eject* 
ment.  It  clearly  appeared  from  the  evidence,  that  an  as- 
signment set  up  by  the  defendant  in  support  of  his  tide, 
was  fraudulent  in  law.  The  jury,  notwithstanding,  found 
fer  the  defendant.  A  new  trial  was  moved  for,  chiefly  on 
the  ground  that  the  verdict  was  against  law,  the  assign- 
ment being  void ;  and  per  SavagCj  Ch.  J.,  delivering  the 
opinion  of  the  court,  granting  the  motion. — ^^  So  far  as  the 
defendant  Parker  was  influenced  by  motives  of  filial  duty 
in  undertaking  to  support  the  femily  of  his  profligate  &- 
ther,  he  should  be  commended ;  but  if  one  object  was,  as 


(1)  1  Johns.  Cas.  279.  (2)  9  Cowen,  73. 
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some  of  the  witnesses  stated,  to  prevent  the  judgment 
creditors  from  taking  his  father^s  farm,  in  satisfaction  of 
their  honest  demand,  such  object  is  fraudulent.  But  it  is, 
perhaps,  unnecessary  to  impugn  the  motives  of  the  defend- 
ant. If  the  object  was  purely  to  support  his  mother  and 
the  family,  and  that  was  to  be  done  by  means  of  his  fa- 
ther's property,  which  his  creditors  had  a  right  to  have  ap- 
propriated to  the  payment  of  his  debts,  then  the  assign- 
ment was  fraudulent  in  law." 

So  in  Ross  ad.  Rouse.{l)  Action  of  slander.  The  plain- 
tiff was  a'witness  in  a  case  submitted  to  arbitration  between 
the  defendant  and  one  Timothy  Rouse,  and  whilst  he  was 
testifying,  the  defendant  addressing  him,  said,  "Every 
word  you  have  sworn  to  is  false."  And  immediately  after 
the  arbitration,  in  the  bar-room  of  the  house  where  the  ar- 
bitration was  holden,  added,  "  A.  Rouse  has  sworn  to  a  lie, 
and  I  can  prove  it.*'  The  plaintiff,  it  was  clear,  had  sworn 
to  matter  wholly  immaterial  to  the  issue  between  the  par- 
ties. The  judge  at  the  trial  ruled  that,  although  the  arbi-* 
trators  held  the  testimony  immaterial,  yet  as  they  heard  it, 
accompanied  with  the  declaration  that  they  could  decide 
better  by  hearing  the  whole  story,  and  as  the  witness  testi- 
fied, under  the  belief  that  he  was  giving  material  testimo- 
ny^  the  words  spoken  were  actionable,  and  so  charged  the 
jury,  to  which  the  defendant  excepted.  The  jury  found 
lor  the  plaintiff.  The  defendant  moved  to  set  aside  the 
verdict,  on  the  ground  that  the  words  were  not  actiona- 
ble ;  and  per  Sutherland,  J. — "  If  the  whole  testimony  given 
upon  that  trial  by  the  plaintiff  was  immaterial,  then  no  ac^ 
tion  can  be  sustained  against  the  defendant  for  having  said 
it  was  false.  The  evidence  alleged  to  have  been  false,  must 
be  shown  to  have  been  material.  The  test  is  not  whether 
the  witness  believes  his  testimony  to  be  material,  but 
whether,  if  false,  he  can  be  indicted  for  perjury.    If  it  is 


(1)  1  Wendell,  475. 
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in  fact  immaterial,  whatever  may  be  the  opinion  of  the 
witness,  though  it  be  false,  it  is  not  perjury.  The  charge 
was  erroneous,  and  a  new  trial  must  be  granted."(l) 

In  Pennsylvania  the  rule  prevails,  and  to  the  same  ex- 
tent. Walker  v.  SmUh.{2)  Rule  nisi  for  a  new  trial. 
The  court  at  the  trial  had  laid  down,  as  the  rule  for  esti- 
mating the  damages,  the  loss  which  the  plaintiff  had  sus- 
tained by  the  misconduct  of  the  defendant,  in  violating  his 
orders.  The  jury  had  given  only  the  principal  sum  due, 
without  interest ;  and  in  this  and  other  respects  had,  as  was 
alleged,  disregarded  the  charge  of  the  court.  And,  al- 
though the  motion  on  this  ground  was  refused,  the  princi- 
ple is  thus  laid  down  by  WcLshing-ton,  J. — "  11^  indeed,  the 
verdict  were  against  the  charge,  we  would  not  hesitate  to 
do  it,  and  would  continue  to  do  so,  as  often  as  such  a  ver- 
dict should  be  given.  For,  whilst  we  always  respect  and 
secure  to  the  jury  the  privileges  to  which  they  are  entitled} 
which  is  to  decide  upon  the  facts,  we  will  take  care  that  the 
rights  of  the  court  to  decide  the  law  shall  never  be  impair- 
ed by  the  jury ;  and  new  trials  will  foe  granted  so  long  as 
the  verdicts  are  against  law."(3) 

In  The  Commissioners  of  Berks  v.  Ross,(A)  on  appeal. 
The  action  was  for  debt  on  bond.  There  was  no  dispute 
about  facts,  and  the  charge  of  the  court  was  in  &voar  of 
the  plaintiffs.  But  the  jury,  as  another  jury  had  daae  be- 
fore, found  for  the  defendants  ;  and  Judge  Brackenridge, 
although  the  verdict  was  decidedly  against  his  opinion, 
overruled  a  motion  for  a  new  trial,  that  it  might  be  heard 
in  bank  upoii  appeal.  Tilghman,  Ch.  J. — "  Here  is  no 
dispute  about  facts.  There  was  no  discordance  or  dif- 
ficulty in  the  evidence,  but  two  juries  have  differed  from 

_LI   .   ■_        .■    ■     I  I  ^1  -  I  -  ,  — -  ^ 

(1)  Vide  OlfMted  y.  MUer,  1  WendeU,  506.  Harris  r.  Wil- 
son^ Ibid.  511. 

(2)  1  Wash.  C.  C.  Rep.  202. 

(3)  Et  vide,  4  Wash.  C.  C.  Rep.  32.  (4)  3  Binney,  500. 
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the  coiiit  in  the  law  resiihing  from  the  facts.  It  is  said 
by  all  the  court,  in  the  case  of  Goodxom  v.  Gti6on9,(l) 
that  there  is  no  rule  of  law  against  granting  a  new 
trial  after  two  verdicts.  If  there  was  such  a  rule,  there 
would  no  longer  be  any  certainty  in  the  law.  Princi- 
ples the  most  firmly  established  might  be  overturned  be- 
cause a  second  jury  were  obstinate  and  rash  enough  to 
persevere  in  the  errors  of  the  first,  in  a  matter  confessed  by 
all  to  be  properly  within  the  jurisdiction  of  the  coiurt;  I 
mean,  the  construction  of  the  law  arising  from  undisputed 
facts.  This  is  a  state  of  things  which  no  man  would  wish 
to  see.  I  believe,  that  in  this  instance  the  two  juries  have 
erred  from  a  principle  of  humanity.  On  one  side,  they 
saw  a  rich  county,  to  whom  the  object  of  dispute,  though 
in  itself  considerable,  was  not  of  much  moment  On  the 
other  a  few  unfortunate  individuals  exposed  to  ruin. — But, 
when  it  is  reflected  that  a  precedent  is  about  to  be  set,  which 
may  have  a  pernicious  efifect  on  those  regulations  on  which 
the  peace  and  security  of  the  country  depend,  I  feel  it  a 
duty  incumbent  on  the  court,  to  submit  the  matter  to  the 
deliberate  consideration  of  another  jury ."(2) 

So,  in  Massachusetts.  Pierce  v.  Woodward.{^)  Action 
upon  a  parol  contract  not  to  set  up  the  business  of  a  grooer, 
within  a  certain  limited  distance  in  the  city  of  Boston. 
There  was  much  evidence  tending  to  prove,  that  a  princi- 
pal inducement  for  the  plaintiff  to  purchase,  was  the  suc- 
ceeding to  the  business  which  had  been  carried  on  in  the 
same  store,  and  it  was  proved  to  the  satisfaction  of  the  jury, 
that  in  order  to  induce  the  plaintiff  to  purchase^  the  defend- 
ant agreed  not  to  engage  in  the  same  business.  The  jury 
found  for  the  plaintiff  with  $100  damages.  And  on  in- 
quiry upon  what  principle  they  proceeded,  the  foreman 


(1)  4  Biur.  2108.  (2)  Et  vide,  4  Binney,  180. 

(3)  6  Piok.  206. 
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stated  that  they  could  not  ascertain  the  damages  for  the 
precise  time,  it  being  very  difficult  to  get  a  knowledge  of 
the  degree  of  injury  done,  and  that  they  gave  the  sum  of 
$100,  upon  an  expectation  that  it  would  settle  the  whole 
matter.  Per  Curiam — "A  new  trial  must  be  granted,  be- 
cause the  jury,  in  assessing  damages,  did  not  confine  themr 
selves  to  the  period  before  the  action  was  commenced.  It 
is  said,  that  we  cannot  interfere  with  the  verdict,  upon  the 
declarations  of  jurors  in  regard  to  their  proceedings,  but 
that  the  evidence  should  come  aliunde.  The  court  are  not 
disposed  to  disturb  verdicts  by  making  unnecessary  inqui- 
ries ;  but  where  the  judge  is  surprised  by  the  verdict,  it  is 
not  unusual  to  ask  the  jury  upon  what  principle  it  was 
found.  Here  the  principle  upon  which  they  proceeded 
was  incorrect."(l) 

And  in  South  Carolina.  Moore  v.  Cherry.{2)  Motion 
for  a  third  trial,  and  to  change  the  venue.  This  was  a  case 
tried  to  determine  the  right  of  propeity  to  a  negro  man 
slave,  taken  during  the  war,  and  sold  to  the  defendant. 
The  property  was  admitted  to  have  been  in  Moore  before 
the  war,  and  immediately  previous  to  the  capture.  Chrimke^ 
J.,  who  sat  at  the  first  trial,  gave  a  charge  decidedly  against 
the  defendant.  The  jury,  however,  returned  a  verdict  in 
favour  of  the  defendant ;  in  consequence  of  which  a  new 
trial  was  moved  for,  and  granted.  At  the  second  trial, 
Burke,  J.,  sat  and  charged  in  favour  of  the  plaintiff,  and 
the  jury,  notwithstanding  the  judge's  direction,  again  found 
for  the  defendant.  And  now,  per  Bay,  J. — "  Wherever  the 
jury  find  a  verdict  against  the  plain  and  obvious  principles 
of  the  law,  and  against  the  directions  of  the  judges  who 
tried  the  cause  twice,  as  well  as  against  the  opinions  of  the 
judges  at  bar,  there  ought  to  be  a  third  trial ;  otherwise 


(1)  Vide  Dillingham  y.  Snmo,  5  Mass.  Rep.  547. 

(2)  1  Bay,  269. 
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clearly  proved  the  defendant's  right  of  way.  But  it  ap- 
peared upon  the  evidence,  that  this  way  did  not  lead  from 
a  common  highway,  but  from  a  certain  private  way.  It  was 
therefore  objected,  that  the  defendant  had  not  proved  his 
prescription  to  the  way.  But  the  right  to  the  way  over 
the  plaiutiflPs  closes  being  clearly  proved,  Gould,  J.,  be- 
fore whom  the  cause  was  tried,  left  it  to  the  jury,  who 
found  a  verdict  for  the  defendant,  for  his  .right  of  way. 
A  new  trial  was  moved  for,  on  the  ground  that  the  de- 
fendant had  failed  in  proving  his  case,  and  the  jury  had 
found  against  the  law.  Lord  Chief  Justice  De  Ghrey — "  This 
is  a  motion  for  a  new  trial,  because  the  defendant,  in  his 
plea,  has  mistaken  one  abuttel  of  the  way.  If  a  new  trial 
was  to  be  granted,  the  defendant  would  amend  his  plea 
according  to  the  evidence,  and  would  have  another  ver- 
dict, in  all  human  probability,  having  gi^en  such  clear 
proof  of  his  right  by  many  witnesses.''  Nares,  J. — "  I  am 
of  the  same  opinion ;  and  the  court  never  grants  a  new 
trial,  when  they  clearly  see  the  merits  have  been  fairly  and 
fully  tried."    New  trial  refused  per  totam  curiam.{l) 

This  principle  is  clearly  stated  in  the  leading  -case, 
Bright  V.  Eyn<m,{2)  where  it  was  said  by  Denison,  J., 
"  That  it  would  be  difficult,  perhaps,  to  fix  an  absolute 
general  rule  about  granting  new  trials,  without  making  so 
many  exceptions  to  it,  as  might  rather  tend  to  darken  than 
explain  it ;  but  the  granting  a  new  trial  must  depend  upon 
the  legal  discretion  of  the  court,  guided  by  the  nature  and 
circumstances  of  the  particular  case,  and  directed  with  a 
view  to  the  attadnment  of  justice.'' 

Being  an  application  to  the  discretion  of  the  court,  who 
ought  to  exercise  that  discretion  in  such  a  manner  as  will 
best  answer  the  ends  of  justice,  where  they  perceive  com- 
plete and  substantial  justice  has  been  done,  they  will  not 


(1)  Vide  2  Venn.  Rep.  185.  (2)  1  Burr.  390. 
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discuss  the  question  of  law,  nor  suffer  it  to  prevail  to  work 
injustice.     This  is  the  reason  of  the  rule. 

As  in  Edmonson  v.  Machell^i} )  therefore  where  an  ac- 
tion was  broufifht  by  the  aunt  for  a  violent  assault  on  her 
niece,  for  loss  of  service,  and  the  judge  held  that  the  aunt 
stood  m  loco  parentis^  whereon  large  damages  were  given; 
the  plaintiff  undertaking  to  pay  the  damages  to  the  niece, 
and  the  niece  not  to  proceed  in  the  action  which  she  had 
brought  for  the  assault,  the  rule  for  a  new  trial  was  difr- 
charged. 

So,  in  Farewell  v.  Chaff ey ^{2)  a  new  trial  was  denied  upon 
the  nature  of  tlje  action,  the  value  of  the  matter  in  dispute, 
and  other  circumstances  of  the  case.  Lord  Mansfield  said 
a  new  trial  ought  to  be  granted,  to  attain  real  justice,  but 
not  to  gratify  litigious  passions  upon  every  point  of  sumr 
mum  ju^f  and  cited  a  number  of  cases  where  the  verdicts 
were  against  the  strict  rule  of  law ;  but  the  court  would 
not  give  a  second  chance  of  success  to  a  hard  action  or  un- 
conscionable defence.  Therefore  the  court  upon  the  same 
principle,  refused  to  grant  a  new  trial  in  the  present  case, 
and  discharged  the  rule. 

And  in  Allen  v.  Peshall,{3)  held  by  all  the' judges,  that 
in  granting  new  trials,  regard  is  to  be  had  to  the  true  merits 
of  the  case ;  and  when  substantial  justice  appears  to  have 
been  answered,  the  court  will  not  suffer  the  chance  of  its 
being  defeated.(4)  This  is  forcibly  put  in  Estwick  v.  Cail- 
laudj{&)  where  the  defence  set  up  was  fraud,  and  verdict 
for  plaintiff.  The  court  say,  on  an  application  for  a  new  trial, 
the  only  question  is,  whether,  under  all  the  circumstances  of 
the  case,  the  verdict  be  or  be  not  according  to  the  justice  of 
the  case ;  for,  though  the  judge  may  have  made  some  little 


(1)  2  Tenn  Rep.  4.    Ante,  p.  302.  (2)  1  Ban.  54. 

(3)  2  W.  Black.  1177.  (4)  Vide  Lofft,  621. 

(5)  5  Teno  Rep.  420. 
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slip  in  his  directions  to  the  jury,  yet  if  justice  be  done  by 
the  verdict,  the  court  ought  not  to  interfere  and  set  it  aside." 

In  Wilkw^on  v.  Pai/ne,{l)  the  principle  was  strongly 
tested.  The  action  was  on  a  promissory  note,  in  con- 
sideration that  the  plaintiff  would  marry  the  defendant's 
daughter.  The  defence  set  up  was,  that  though  there  was 
a  marriage,  in  fact,  it  was  not  a  legal  one,  because  the  par- 
ties were  married  by  license ;  the  plaintiff  was  under  age, 
and  no  consent  of  parents  or  guardians.  It  also  appeared, 
that  when  the  plaintiff  came  of  age,  his  wife  was  in  extre- 
miSj  and  died  three  weeks  after.  Upon  these  facts,  the 
judge  left  it  to  the  jtlry  to  presume  a  subsequent  legal 
marriage,  which  they  did,  and  found  for  the  plaintiff.  And 
upon  motion  to  show  cause  why  the  verdict  should  not  be 
set  aside,  the  court  denied  the  motion  :  and  per  Lord  Ken- 
yon,  Gh.  J. — "  In  the  case  of  new  trials,  it  is  a  general  rule, 
that  in  a  hard  action,  where  there  is  something  on  which 
the  jury  have  raised  a  presumption  agreeably  to  the  jus- 
tice of  the  case,  the  court  will  not  interfere  by  granting  a 
new  trial."  Buller,  J. — "  If  the  verdict  be  consistent  wiA 
the  justice,  conscience  and  equity  of  the  case,  we  ought  not 
to  grant  a  new  trial." 

In  Cos  V.  Kiichin,{2)  The  wife  of  one  Wells,  but  lir- 
ing  in  a  state  of  open  adultery  with  a  man  of  the  name  of 
Kitchifij  was  sued  for  work  and  materials  in  fitting  up  a 
hotel  for  her  use.  ^Fhe  judge  directed  the  jury  to  find  a 
verdict  for  the  plaintiff,  in  case  they  should  be  of  opinion 
the  defendant  was  living  in  a  state  of  open  adultery  at  the 
time  of  the  contract.  A  verdict  was  found  accordingly, 
and  on  a  motion  to  set  it  aside,  on  the  ground  that  the  de^ 
fendant  was  not  answerable  as  a  feme  sole,  the  court  held 
this  language :  '^  Motions  for  new  trials  are  governed  by 
the  discretion  of  the  court,  and  therefore  we  must  look  to 


(1)  4  Term  Rep.  468.  (2)  1  Bos.  db  Pal  337.    Sapra,  303. 
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the  general  justice  of  the  case,  before  we  interpose  for 
granting  a  new  trial.  Whether  the  defendant  be  strictly 
liable  or  not,  she  has  lived  as  Kfeme  sole,  represented  her* 
self,  and  obtained  credit,  as  such.  The  defence,  therefore, 
is  dishonest  and  unconscientious,  and  on  that  ground  the 
court  ought  not  to  interpose." 

In  Carstairs  v.  Stein,{\)  where  the  question  arose,  whe- 
ther a  commission  of  one  half  per  cent,  upon  a  banking 
account  was  usurious  or  not,  it  was  held  to  be  a  question 
for  the  jury,  depending  on  whether  it  maybe  ascribed  to  a 
reasonable  remuneration  for  trouble  and  expense,  or  a 
colour  for  the  payment  of  interest  above  five  per  cent,  upon 
a  loan  of  money.  Verdict  for  plaintiff,  and  motion  for  new 
trial.  And  per  Lord  Ellenborough,  Ch.  J. — "  The  verdict 
ought  to  have  effect  given  to  it,  unless  it  appears  clear  that 
the  jury  have  drawn  an  erroneous  conclusion.  The  court, 
in  granting  new  trials,  does  not  interfere,  unless  to  remedy 
some  manifest  abuse,  or  to  correct  some  manifest  error  in 
law  or  fact."  Pointing  to  this  case,  a  rule  governing  the 
general  principle,  in  its  application  to  particular  cases,  has 
been  expressed  with  great  precision.  The  rule  as  laid 
down  is  substantially  this:  it  must  clearly  and  ma- 
nifestly appear,  that  the  jury  have  given  their  verdict 
under  a  misconception  of  the  law,  or  have  given  it  believing 
what  they  ought  to  have  disbelieved,  or  disbelieving  what 
they  ought  to  have  beUeved.  The  rule  of  law  which  ought 
to  govern  a  particular  case,  can  always  be  ascertained ;  the 
state  of  fects  is  frequently  doubtful,  when  it  is  peculiarly 
the  province  of  the  jury  to  decide  the  question ;  and 
wherever  there  is  room  to  doubt,  the  court  will  not  grant  a 
new  trial,  because  the  inclination  of  their  opinion  is  at  va- 
riance with  the  verdict  of  the  jury. 

Jones  V.  Darch.{2)    This  was  an  action  on  a  bill  of 


(1)  4  Maule  6l  Sel.  192.  (2)  4  Price,  300. 
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exchange,  drawn  by  Thomas  AspuU  on  the  defendants, 
and  accepted  by  them,  in  favour  of  William  AspuU,  and  by 
him  endorsed  to  one  Booth,  and  by  him  to  the  plaintiffs. 
The  defence  set  up  was,  that  in  point  of  law,  the  payee, 
who  was  of  course  the  first  endorser  of  the  bill,  being  an 
infant  both  then  and  now,  was  not  entitled  to  endorse,  nor 
could,  by  his  endorsement,  give  currency  to  the  bill,  or  ren- 
der it  legally  negotiable.  But  the  cause  being  suffered  to 
proceed,  it  appeared  that  all  these  circumstances  were 
known  to  the  acceptors,  (the  defendants,)  and  that  the  bill 
had  been  endorsed  before  they  accepted  it,  and  therefore 
the  jury  found  a  verdict  for  the  plaintifEs.  And  the  court 
refused  a  rule  nisi  to  set  it  aside,  saying,  that  as  far  as  these 
defendants  were  concerned,  who  were  proveld  to  have 
known  all  the  circumstances,  before  they  accepted  the  bill, 
and  as  it  appeared  from  the  evidence,  which  the  jury  be- 
lieved, to  have  been  their  object  to  get  all  the  money  they 
could  by  means  of  such  bills ;  they  ought  not  now  to  be 
permitted  to  avail  themselves  of  the  objection,  whatever 
weight  it  might  have  had  in  a  case  of  different  circum- 
stances. 

So  in  Gerbier  v.  Emery^{\)  the  court  refosed  to  grant 
a  new  trial  because  the  defendant  would,  in  the  event  of  the 
same  being  granted,  compel  the  plaintiff  to  submit  to  a 
nonsuit,  in  consequence  of  a  defect  in  the  declaration,  and 
thus  defeat  the  justice  of  the  case.  "  If  we  were,"  say  the 
court,  ^^  to  grant  a  new  trial,  it  would  be  upon  the  terms  of 
permitting  the  plaintiff  to  amend,  and  to  add  a  new  count, 
so  as  to  omit  that  part  of  the  case  which  states  a  promise 
by  the  defendant. — And  it  is  obvious  the  new  trial  could 
be  of  no  use  to  the  defendant  on  these  grounds."(2) 


(1)  2  Wash.  C.  C.  Rep.  413. 

(2)  Et  vide  1  Peiers,  183.    4  Day,  42.    1  Hay w.  U.    2  Hayw- 
132.    4  Ham.  Ohio  Rep.  513. 
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3.  Not  will  the  court  set  aside  the  verdict  in  trifling^  ac- 
tions, although  the  jury  may  have  found  against  law.  By 
the  English  practice,  in  addition  to  other  suits  frivolous  in 
in  their  nature,  an  action  is  considered  as  trifling  when  the 
sum  to  be  recovered  is  under  £20.(1)  This  of  course  is 
not  meant  to  comprehend  penal,  nor  what  are  called  hard 
actions,  sounding  only  in  damages.  And„  although  in  this 
country  no  particular  class  of  cases,  nor  any  specific  sum  is 
designated,  except  in  equity,  as  infra  dignitatem  curue  ; 
yet  numerous  cases  have  occurred,  so  utterly  frivolous,  as 
to  fall  within  the  principle  of  the  rule. 

In  Barker  v.  Dixie^{2)  case  for  a  malicious  prosecution 
of  an  indictment  for  felony,  the  jury  found  for  the  plaintiff, 
and  gave  6s.  damages.  And  upon  motion  for  a  new  trial, 
on  account  of  the  smallness  of  damages,  the  court  held 
there  could  be  no  new  trial  on  that  account ;  for  this  was 
not  a  false  verdict,  as  finding  for  the  defendant  would  be, 
and  would  subject  them  to  an  attaint. 

In  Marsh  v.  Bower. i^i)  Action  for  words.  The  defend- 
ant's wife  had  said  to  the  plaintiffs  wife,  who  had  been  a 
witness  on  a  writ  of  inquiry,  "  You  have  forsworn  yourselfj 
and  your  ears  ought  to  be  nailed  to  the  pillory."  The 
words  were  fully  proved  on  the  trial ;  but  the  jury  found  jql 
verdict  for  the  defendant.  Lord  Maiisjieldj  who  tried  the 
cause  on  the  home  circuit,  reported,  that  he  expected  a  ver^ 
diet  for  the  plaintiff,  but  with  very  small  damages,  as  the 
words  were  spoken  in  heat  and  passion,  and  never  after- 
wards repeated.  The  court  unanimously  declared  that 
they  would  not  grant  a  new  trial,  for  the  sake  of  sixpence 
damages,  in  mercy  to  the  plaintiff,  as  well  as  the  defendant. 
And  therefore  a  rule  having  beeil  obtained  to  show  cause 


(1)  Vide  2  Tidd,  916.    2  Cromp.  &  Jer.  14.    5  Price,  334.    9 
Price,  69,  and  1  Tyrwhitt,  Index,  "New  Trials." 

(2)  2  Str.  1051.    Et  7ide  Ibid.  940.        (3)  2  W.  Blacks.  S51. 
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why  a  new  trial  should  not  be  awarded ;  they,  without 
hearing  the  defendant's  counsel,  discharged  the  rule.(l) 

So  in  Burton  v.  Tkompson,{2)  On  showing  cause 
against  a  rule  for  a  new  trial,  Mr.  Justice  Foster  reported, 
that  it  was  an  action  for  a  libel ;  that  the  charge  was  proved 
by  the  plaintiff;  that  the  injury  done  to  him  thereby  appeared' 
upon  the  evidence  to  be  so  very  inconsiderable,  that  if  the 
jury  had  found  for  the  plaintiff,  he  should  have  thought  half 
a  crown,  or  even  a  much  smaller  sum,  to  have  been  suffi- 
cient ;  but  that  the  jury  had  gone  too  far,  and,  instead  of 
giving  the  plaintiff  very  small  damages,  had  found  a  ver- 
dict against  him.  Lord  Mansfield. — "  It  does  not  follow, 
by  necessary  consequence,  that  there  must  always  be  a  new 
trial  granted,  in  all  cases  whatsoever,  where  the  verdict  is 
contrary  to  evidence ;  for  it  is  possible  that  the  verdict  may 
still  be  on  the  side  of  the  real  justice  and  equity  of  the  case. 
Here  the  jury  have  found  for  the  defendant,  and  the  plain- 
tiff must  pay  the  costs  before  he  can  have  a  new  trial. — I 
do  not  think  that  we  ought  to  interfere,  merely  to  give  the 
plaintiff  an  opportunity  of  harrassing  the  defendant,  at  a 
great  expense'  to  himself,  where  there  has  been  no  real 
damage,  and  where  the  injury  is  so  trivial  as  not  to  deserve 
above  a  half  crown  compensation."(3) 

In  Brantingham  v.  Fay. {it)  Where,  in  an  action  of 
debt  for  a  penalty  in  a  special  agreement,  though  the  court 
were  of  opinion  that  the  plaintiff  was  entitled  to  a  verdict, 
but  no  dams^es  were  shown,  nor  any  rule  by  which  the 
jury  could  ascertain  the  damages,  they  refused  to  set  aside 
a  nonsuit  and  grant  a  new  trial,  merely  to  give  the  plain- 
tiff an  opportunity  to  recover  nominal  damages.(5) 


(1)  Vide  Prices.  Everitt,  1  East,  583,  in  notis. 

(2)  2  Burr.  664. 

(3)  Vide  Stevens  v.  Aldridge,  5  Price,  334. 

(4)  1  Johns.  Cas.  255.    Et  vide  3  Johns.  Rep.  239. 

(5)  Vide  Boberts  v.  Karr,  1  Taunt.  495. 
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And  in  Feeter  v.  Whipple.iXj  ^Jase  against  defendant 
as  sheriff  for  an  escape.  The  plaintiff  made  out  his  case, 
and  the  judge  charged  the  jury,  that  the  plaintiff  was  enti- 
tled to  recover  in  damages,  as  much  as  he  had  lost  by  the 
escape ;  and  that  they  would  be  warraoited  to  find  a  ver- 
dict for  the  plaintiff  for  $46,  the  amount  of  property  sold 
on  the  executions.  The  jury  found  a  verdict  for  the  de- 
fendant. A  motion  was  made  to  set  aside  the  verdict,  which 
was  submitted  to  the  court  without  argument.  Per  Cu- 
riam— "  The  action  is  sounding  in  tort,  the  sum  in  contro- 
versy small,  the  value  of  the  prisoner's  property  uncertain, 
and  the  evidence  on  that  point  contradictory ;  it  is  not  a 
case  for  a  new  trial." 

So,  in  Hurtin  v.  Hopkins.{2)  Action  for  a  Ubel,  and 
proof  for  the  plaintiff  complete.  The  judge  charged  the 
jury  that  the  publication  was  libellous,  and  that  the  defend- 
ant, having  wholly  failed  in  his  justification,  the  plaintiff 
was  entitled  to  a  verdict.  The  jury  found  a  verdict  for 
the  defendant.  A  motion  was  made  to  set  aside  the  ver- 
dict and  for  a  new  trial.  Per  Curiam — "  The  general 
rule  is  not  to  ^ant  a  new  trial,  in  actions  of  this  nature 
when  the  verdict  is  for  the  defendant,  and  there  is  no  other 
ground  for  the  motion  than  that  the  jury  have  misunder- 
stood or  disregarded  the  evidence. — The  case  before  us 
was  not  that  of  a  very  aggravated  libel,  nor  were  the 
cases,  in  general,  of  that  character  to  which  the  rule  has 
been  applied.  A  jury  would  rarely,  in  a  gross  case  of  de&- 
mation,  find  a  verdict  against  the  plaintiff;  if  they  did  it 
would  be  pretty  good  evidence  of  prejudice,  partiality  or 
corruption.  The  court  do  not  mean  to  lay  down  a  rule 
for  such  extreme  cases,  but  they  certainly  would  not  be 


(1)  8  Johns.  Rep.  369.  (2)  9  Johns.  Rep.  36. 
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justified,  by  the  precedents,  to  interfere  in  the  present 

case."(l) 

And  in  ex  parte  Baily,{2)  on  an  application  for  a  man- 

damtiSy  the  court  having  intimated  that  they  would  hold 
the  courts  below  to  the  discharge  of  their  duty  in  extreme 
cases,  and  would  correct  their  decisions,  where  their  discre- 
tion has  been  abused,  say,  in  conclusion — "  Even  where  a 
verdict  is  plainly  against  law,  the  court  may  many  times 
properly  deny  a  new  trial ;  as,  if  the  controversy  be  very 
trifling  in  its  nature,  or  contemptible  in  amount.''(3) 

In  Vermont,  in  Bullock  v.  Beach^(/i)  the  court  adopts 
these  positions,  that  a  new  trial  will  not  be  granted  on  the 
ground  of  new  discovered  evidence,  if  such  evidence  be 
merely  cumulative ;  neither  will  a  new  trial  be  grimted, 
unless  the  court  be  of  opinion  that  injustice  has  been  done 
by  the  verdict ;  nor  will  a  new  trial  be  granted  where  the 
amount  in  controversy  is  trifling.(&) 

4.  But  where  an  important  principle  is  involved,  and  the 
verdict  is  to  be  followed  by  serious  consequences  to  the  party 
against  whom  it  is  found,  if  against  law,  a  new  trial  will 
be  granted,  without  regard  to  the  amount,  or  any  othqr  col- 
lateral matter. 

This  rule  is  sufficiently  illustrated  in  the  case  of  Levi  v. 
M%ln,{&)  where  the  jury  found  for  the  defendant,  although 
the  plaintiffs  case  was  clear.  Burroughs  J.,  cites,  with 
approbation,  a  saying  of  Justice  Buller,  that  the  courts 
would  not  permit  a  jury  to  find  contrary  to  the  facts  of  the 
case. 


(1)  Vide  4  Marsh.  Kent.  Rep.  450.  546.        (2)  2  Cowen,  479. 

(3)  Vide  5  Johns.  Rep.  137.     10  Johns.  Rep.  447. 

(4)  3  Venn.  Rep.  73. 

(5)  Vide  post,  "  Smallness  of  Damages,"  Chap.  XII. 

(6)  4  Bingham,  195.    Supra,  p.  123.    fit  vide  Vernon  t.  Hafir 
keyy  2  Tenn  Rep.  113. 
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So,  in  Turner  v.  Lewis,{l)  Gurney  moved  for  a  new 
trial,  on  the  ground  that  the  verdict  was  against  evidence, 
and  the  opinion  of  the  l^rned  judge  before  whom  the 
cause  was  tried.  It  was  an  action  of  trespass  for  entering 
the  plaintiff's  close,  and  cutting  down  trees.  Defendant 
pleaded  the  general  issue,  and  liberum  teiiementum^  which 
was  denied  in  the  replication.  The  question  upon  the  trial 
was,  as  to  the  exact  line  of  boundary  in  a  fence  between 
the  plaintiff's  and  the  defendant's  land,  and  whether  the 
trees  were  on  the  plaintiff^s  or  the  defendant's  side.  The 
jury,  after  a  view  of  the  locus  in  quo,  found  a  verdict  for 
the  plaintiff,  for  the  value  of  the  trees  cut  down,  and  taken 
away  by  the  defendant.  The  court,  after  inquiring  what 
was  the  amoimt  of  the  damages  found  by  the  jury,  and 
ascertaining  that  they  were  under  £20,  suggested  that  the 
smallness  of  the  damages  might  afford  an  answer  to  the 
application;  but,  upon  Gurney's  observing,  that  as  the 
action  was  brought  for  the  purpose  of  trjring  a  right  of  a 
permanent  nature,  and  which  might  become  {he  subject  oi 
ftiture  litigation,  this  case  was  not  affected  by  the  general 
rule,  that  a  new  trial  is  not  to  be  granted  where  the  dama- 
ges are  under  £20;  the  court  assented  to  that  proposition, 
and  granted  a  rule  nisi. 

And  the  court  will  order  a  new  trial  on  questions  de- 
ciding important  rights,  where  the  judge  expressed  an  opi-^ 
nion  on  the  trial  contrary  to  the  verdict,  although  he  after- 
wards report,  that  he  was  not  dissatisfied  with  the  finding 
of  the  jury.  As  in  the  Earl  of  Mountedgecombe  v.  /Sy- 
mons.{2)  The  plaintiff  had  brought  an  action  on  the  case 
for  diverting  a  water  course.  The  jiuy  found  a  verdict 
for  the  plaintiff.  The  defendant  obtained  a  rule  nisi  for  a 
new  trial,  on  the  ground  that  the  finding  by  the  jury  was 
adverse  to  the  direction  of  the  judge.    The  judge  reported 


(1)  1  Chitty'g  Rep.  266.  (2)  1  Price,  378. 
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that  on  the  part  of  the  plaintiff,  it  was  proved  thalt  the  an- 
cient bed  of  the  water  lay  between  the  two  estates.  The 
defendant  answered  that,  by  pjroof  that  the  stream  had 
been  diverted  since  the  year  1790,  and  proved  that  he  had 
used  it  to  work  a  lead  mine  till  1803,  when  the  work  ceased : 
and  that  as  soon  as  the  mine  was  re-opened,  he  again  em* 
ployed  the  water  as  before.  The  judge  then  observed,  that 
during  the  trial  his  inclination  was  in  favour  of  the  de« 
fendant,  and  that  had  he  been  on  the  jury,  he  should  so 
have  found ;  but  he  added  that  he  was  not  dissatisfied  with 
the  verdict  as  it  stood.  Thompson,  chief  baron,  having 
stated  the  case — '^  This  question  is,  whether  the  property 
in  this  water  belongs  to  one  party  or  the  other,  and  is  cer- 
tainly one  of  very  considerable  importance  to  their  interest, 
as  the  verdict  of  the  jury  will  have  the  effect  of  conclusively 
deciding  the  right  on  all  future  occasions ;  and  therefore 
we  think  that  it  ought  to  go  down  to  another  trial."(l)  And, 
although  in  ordinary  cases,  the  ignorance  or  neglect  of 
counsel  will  be  visited  on  their  cUent,  as  we  have  seen,  yet 
where  the  verdict  would  prove  decisive  of  his  rights, 
to  the  irreparable  injury  of  the  party,  the  court  will  inter- 
pose, unless  the  counsel  expressly  waive  the  principle  of 
law,  which  would  have  protected  his  client.    As, 

In  the  Queen  v.  Corporation  of  Helston,{2)  the  question 
was,  whether,  if  upon  a  trial  a  point  in  law  be  started  by 
the  judge,  and  the  counsel  do  not  take  it  up,  but  insist 
upon  other  facts,  which  are  found  against  them,  whereas, 
had  the  counsel  insisted  upon  the  matter  of  law  stirred  by 
the  judge,  the  verdict  must  have  passed  for  them,  this  is  suf- 
ficient cause  to  move  for  a  new  trial.  Parker,  Ch.  J. — "The 
question  in  this  case  I  take  to  be  this,  whether  we  are  so 
bound  down  by  forms  of  law,  as  that,  though  we  see  a  ver- 
dict given  contrary  to  a  point  of  law,  which  the  judge 

(1)  Vide  11  Price,  736.  (2)  10  Mod.  302. 
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himself  took  notice  of,  and  yet  for  want  of  the  counsels^ 
doing  their  duty  to  their  cheat,  was  not  insisted  upon,  we 
cannot  grant  a  new  trial.  When  a  point  of  law  arises, 
whether  the  counsel  insist,  or  do  not  insist  upon  it,  ttie 
judge  is  bound  to  direct  the  jury  accordingly.  But  yet  if 
the  suf^rting  of  this  verdict  be  of  no  more  ill  consequence 
than  in  point  of  costs,  and  the  party  has  another  remedy 
left  him,  then  I  am  of  opinion  that  the  party  ought  to  suf- 
fer for  the  neglect  of  his  counsel.  But  if  the  verdict  binds 
and  concludes  the  right  of  the  party,  then  I  think  it  hard 
tha,t  the  party  3hould  lose  his  right  by  a  mistake  or  slip  of 
the  counsel. — There  must  be  no  new  trial,  and  I  so  far  as- 
sent to  my  brothers,  that  though  a  verdict  should  leave  the 
party  remediless,  yet  if  the  counsel  do  not  only  not  insist, 
*  but  expressly  waive  it,  that  then  there  ought  to  be  no  new 
trial." 

5.  It  is  a  general  rule,  with  but  few  exceptions,  thai  in 
pefuU  and,  what  are  denominated,  hard  actions,  the  court 
will  not  set  aside  the  verdict,  if  for  the  defendant^  although 
there  may  have  been  a  departure  from  strict  law,  in  the  find* 
ing  of  the  jury.(l)    Thus, 

In  Sharks  v.  Sp%ccr.{2)  One  was  ordered  by  the  judge 
of  assize  to  be  hanged  in  chains ;  the  officer  hung  him  in 
privato  solo.  The  owner  brought  trespass;  and  upon 
not  guilty,  the  jury  found  for  the  defendant ;  and  the  court 
would  not  grant  a  new  trial,  it  being  done  for  convenience 
of  place,  and  not  to  aflfront  the  owner. 

So  in  Dunkly  v.  Wade^i^)  in  case  for  n^Iigently  keep- 
ing his  fire.  A  verdict  was  found  for  the  plaintiff,  and  a 
new  trial  granted.  But  Per  Curiam. — ''  Had  a  verdict  been 


(1)  Vide  post,  "  Hard  Actions,"  Chap.  XIV. 

(2)  2  Salk.  648.  (3)  Ibid.  653. 
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for  the  defendant,  we  would  hardly  have  granted  a  new  trial, 
because  it  is  a  hard  action." 

In  Reavely  v.  MainwaringjlX)  Action  for  taking  plain-' 
tiffs  apprentices  away  forcibly.  It  appeared  the  boys  had 
been  picked  up  by  a  press  gang,  headed  by  Walker,  one  rf 
Ae  defendants,  but  went  with  their  own  consent.  Aquestion 
arose,  whether  ^n  action  trespass  vi  et  armis  would  lie, 
for  it  was  said  there  was  no  force.  On  the  other  hand,  it 
was  urged  the  sending  the  press  gang  was  sending  a  force. 
The  jury  found  all  the  defendants  not  guilty.  On  a  motion 
for  a  new  trial.  Lord  Mansfield,  who  tried  the  cause,  said, 
^*  I  thought  then,  and  now  think,  that  Walker  was  liable  to 
this  action,  because  he  sent  a  force,  a  press  gang  to  take 
them.  As  to  the  justices,  there  was  no  colour  to  maintain 
the  action  against  them.  A  special  jury  of  gentiemen  found  ' 
all  the  defendants  not  guilty.  I  think  they  ought  to  have 
found  Walker  guilty,  upon  the  evidence.  Yet  it  would 
have  been  very  hard  if  Walker  had  suffered  for  his  beha- 
viour  on  this  occasion,  because  he  seems  to  have  acted  with 
good  intentions.  Therefore  I  think  there  ought  not  to  be  a 
new  trial."    And  by  the  whole  court  a  new  trial  refused. 

In  Ranstan  v.  Etteridge.{2)  Action  against  a  post- 
master, for  penalties.  The  plaintiff's  case  was  clearly 
established,  but  the  jury  found  for  the  defendant ;  and  on 
motion  for  a  new  trial,  on  the  ground  that  the  verdict  was 
against  law,  per  Abbott,  Ch.  J. — "  Without  saying  that  the 
hands  of  the  court  are  in  all  cases  tied  down,  I  must  say 
thus  much,  that  the  court  will  not  interfere  without  express 
proof  of  misconduct  in  the  jury,  and  none  such  is  here.  1 
think  they  were  mistaken,  but  that  is  not  sufficient.  They 
were  mistaken,  because  this  was  a  matter  of  direction  in 
revenue  law,  and  the  provisions  of  that  law  were  intended, 
and  have  been  always  held,  to  exclude  all  questions  of  in- 


(1)  3  Bun.  1306.  (3)  2  Chitty's  Rep.  873. 


Chap.  XJ  VERDICT  AGAINST  LAW.  366 

tention.  That  was  their  object.  Perhaps  the  j  ury  thought 
Ibere  was  no  intention  of  fraud ;  that  was  wrong,  but  was 
no  misconduct"    A  new  trial  was  refused.(l) 

It  may  be  proper  to  add,  that  of  this  class  of  cases,  slafir 
der  is  emphatically  one,  where  the  court  will  rarely  dis- 
turb the  verdict  if  for  the  defendant,  although  against  law. 
Indeed,  it  appears  to  have  been  r^rarded  at  one  time  as  a 
rule  so  general,  as  hardly  to  admit  of  an  exception.  "  The 
court,"  says  Holt^  Oh.  J.,  "  never,  or  very  rarely  grant  new 
trials  in  actions  for  words."(2)  This  subject  will  be  more 
fully  discussed  in  its  proper  place.(3) 

In  all  cases,  however,  much  stress  is  laid  od  the  opinion 
of  the  judge  who  tried  the  case  ;  if  he  is  satisfied  with  the 
verdict  upon  reflection,  although  against  his  charge,  a 
new  trial  will  generally  be  refused.  As  in  Green  v. 
Speakman,^\i)  Action  of  assumpsit  for  use  and  occu- 
pation, and  verdict  for  the  defendant,  contrary  to  the 
opinion  of  the  judge,  who  expressed  his  surprise  at  the 
result  Vavghan  applied  for  a  rule  nisiy  that  this  verdict 
might  be  set  aside,  and  a  new  trial  granted*  One  ground 
was,  that  the  verdict  was  directly  contrary  to  the  opinion 
of  the  learned  judge.  But  the  judge  having  manifested  no 
dissatis&ction,  upon  reflection,  the  court  observed,  that 
although  it  was  a  general  rule,  that  they  would  not  inter- 
fere in  cases  where  the  damages  did  not  exceed  i&20  ]  and 
Aat,  notwithstanding  that  rule  might  be  dispensed  with  on 
particular  occasions,  still  as  the  verdict  in  question  did  not 
appear  to  have  been  given  on  a  mistake  of  law,  although 
in  opposition  to  the  charge,  there  was  no  ground  whatever 
£>r  the  present  application. 

And  in  Cain  v.  Henderson.{b)    The  defendant  moved 


(1)  Vide  3  Wils.  59.    4  Maule  io  Sel.  337.    1  Bam.  ^  Aid.  63. 

(3)  2  Salk.  644.        (3)  Vide  post, "  Hard  Actions,"  Chap.  X;iV, 

(4)  8  Moore,  339.  (5)  2  Binney,  108, 
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fer  a  new  trial  in  the  circuit  court,  which  was  refused,  and 
he  appealed  for  various  causes.  Judge  Yeates^  aipoo 
reporting  the  case,  said  that  he  was  not  dissatisfied  with 
the  verdict ;  and  the  court  thereupon  remarked,  that  as  to 
the  point,  that  the  verdict  was  against  evidence,  it  must  be 
a  very  strong  case  indeed,  which  would  induce  them  to 
order  a  new  trial,  where  the  judge  who  tried  the  cause 
Was  not  dissatisfied  with  the  verdict.(l) 

But  if  the  judge  who  presided  at  the  trial  expresses  his 
dissatisfaction  with  the  finding  of  the  jury,  it  will  induce 
the  court,  at  least  in  doubtful  cases,  to  direct  the  cause  to  be 
vent  to  another  jury  for  re-consideration. 

In  Willis  v.  Farrer,{2)  there  was  a  verdict  for  the  plain- 
tiff and  the  defendant  moved  for  a  new  trial.  One  ground 
was,  that  the  finding  of  the  jury  was  against  the  opinion  of 
the  judge,  who  was  about  to  comment  upon  the  evidence 
in  &vour  of  the  defendant,  when  stopped  by  the  jury, 
who  instantly  rendered  a  verdict  against  his  opinion  ;  and 
for  this  cause  a  new  trial  was  granted. 

So  in  Pringle  v.  Gaw.{Z)  Action  in  ejectment  brought 
for  eight  inches  of  ground.  The  case  before  the  jury 
turned  entirely  on  matters  of  fact  involving  a  question  of 
boundary.  The  verdict  was  for  the  defendant,  and  the 
plaintiff  now  moved  for  a  new  trial,  on  the  ground  that  it 
was  against  the  evidence  and  the  charge  of  the  court 
Gibsofij  J.,  befere  whom  the  case  was  tried  at  nisi  priuSj 
having  declared  that,  in  his  opinion,'  the  verdict  was  great' 
ly  against  the  evidence  and  the  justice  of  the  case,  the 
court,  after  having  heard  counsel  in  behalf  of  the  defend- 
ant, ordered  a  new  trial,  without  hearing  plaintiff's  counsel 
in  support  of  the  motion. 


(1)  Et  vide,  2  Serg.  &  Rawle,  119.    7  Ibid.  457. 

<2)  3  Tounge  &  Jeivis,  264.  (3)  6  Serg.  &  Rawle,  d98. 
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6.  When  the  plaintiff  would  be  entitled  to  tfie  benefit  of 
the  veTdict  in  another  form  of  action,  the  court  will  not 
tiimhim  round,  by  setting  aside  the  verdict,  upon  the  ground 
tfiai  he  has  not  framed  his  action  with  technical  pi:eci- 
8iofn.(l) 

Foxeroft  v.  Devonshire.{2)  This  matter  came  before 
the  court  upon  a  motion  for  a  new  trial,  on  the  ground  of 
a  misdirection  by  the  judge  who  tried  the  cause.  It  was 
an  action  of  assumpsit^  brought  for  moneys  had  and  re- 
ceived by  the  defendants,  to  the  use  of  the  plaintiffs  as  as- 
signees of  a  bankrupt  The  defendants  pleaded  nan  om- 
aumpsit,  and  issue  was  joined  thereon.  The  cause  was 
tried  before  Mr.  Justice  Noel,  and  a  verdict  found  for  the 
plaintiff,  with  which  the  judge  declared  himself  satisfied. 
Lord  Manafieldy  in  delivering  the  opinion  of  the  court,  oa 
a  motion  to  set  aside  the  verdict,  said,  that  the  counsel  fat 
the  plaintiff  had  urged  as  a  preliminary  point,  that  the  de- 
fendants were  guilty  of  a  fraud  in  paying  biUs  of  exchange 
drawn  upon  them  by  the  bankrupt. — '^  Upon  this  prelimi- 
nary point  only,''  observes  his  lordship,  '^  it  was  left  to  the 
jnry,  and  upon  this  point  only  they  found  their  verdict 
Upon  hearing  all  the  evidence  they  were  of  opinion^  that 
the  transaction  was  firaudulent  on  the  part  of  the  defend- 
ants, and  they  gave  a  verdict  for  the  plaintiff  for  the  whole 
money,  deducting  only  the  commission  due  to  the  defend- 
ants, and  the  expenses  of  the  sale  of  the  goods.  Though 
the  ground  of  the  verdict  should  be  wrong,  yet,  if  it  dear- 
ly appeared  to  us  now,  that  upon  the  whole  no  injustice  bad 
been  done  to  the  defendants,  or  if  it  clearly  appeared  to  us 
now,  that  the  plaintifis,  by  another  form  of  action,  could  re- 
cover all  they  have  got  by  this  verdict,  we  think  the  court 
ought  not  to  grant  a  new  trial." 

The  rule  was  recognised  and  illustrated  in  AylM  v 


(1)  Vide  sapn,  p.  341.  (2)  2  Burr.  931. 
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ZrOtra.(l)  Debt  on  mutuatus,  for  £200,  and  nil  debet 
pleaded.  On  the  trial,  before  De  Grey,  Ch.  J.,  there  was 
proof  that  the  loan  was  for  £100,  and  on  motion  for  a  new 
trial,  the  court  refused  to  grant  it,  on  the  ground  that,  though 
the  verdict  was  irregular,  justice  had  been  done. 

And  where  the  plaintiff  has  recovered  a  verdict  for  a  sum 
of  money,  composed  of  several  items,  some  of  which  he  was 
not  in  strict  law  entitled  to  recover  under  the  declaration  in 
that  form  of  action,  but  which  he  would  be  clearly  entitled 
to  recover  by  declaring  in  a  different  form,  the  court  wiH 
not  reduce  the  damages.  Mat/field  v  Wadslef/.{2)  Inde- 
bUaius  assumpsit.  Plea,  general  issue,  and  verdict  for 
plaintiff.  A  rule  nisi  was  obtained  for  entering  a  nonsuit, 
on  several  grounds — that  no  evidence  of  part  performance 
of  the  contract,  by  the  defendant,  had  been  shown ;  and 
that  if  even  there  were  part  performance,  still  this  action 
was  not  maintainable  within  the  fourth  section  of  the 
statute  of  frauds,,  the  contract  being  subsidiary  to  a  con- 
tract relating  to  the  sale  of  an  interest  in  land.  On  the 
latter  point,  Abbott,  Ch.  J.,  after  disposing  of  the  question 
of  nonsuit,  observes — "Supposing  that  the  plaintiff  cannot 
recover  the  residue  on  a  declaration  for  crops  bargained 
and  sold,  founded  on  the  original  contract,  on  the  ground 
that  it  is  void  by  the  statute  of  frauds,  yet  I  think  he  may 
recover  on  a  declaration,  stating  that  the  defendant  was 
indebted  for  the  value  of  crops  sown  by  the  plaintiff  on  land 
in  his  possession,  and  which  the  defendant  was  allowed  to 
take,  and  for  which  he  promised  to  pay.  If  the  plaintiff 
is,  in  strict  law,  entitled  to  recover  part  of  his  demand  in 
this  action,  and  in  another  form  of  action  would  be  en- 
titled to  recover  the  residue,  we  ought  not  to  reduce  the 
damages  in  this  case,  for  this  would  only  have  the  eflect 


(1)  2  W.  Blacks.  1221.  (2)  3  Bam.  &  Ores.  357. 
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of  putting  both  parties  to  further  expense,  when  the  final 
result  must  be  the  same."(l) 

So  in  Smith  v.  Elder, {2)  Special  action  on  the  case, 
brought  against  the  defendant  for  putting  on  board  of  an 
American  vessel,  bound  from  New- York  to  Scotland,  goods 
which,  by  the  laws  of  Great  Britain,  were  prohibited  firom 
being  imported  into  that  country  in  foreign  vessels,  in  con- 
sequence of  which  the  plaintiffs  vessel  was  seized,  and  the 
master  compelled  to  pay  a  large  sum  of  money  to  procure 
her  release.  There  was  a  verdict  for  the  plaintiff,  and  a 
motion  for  a  new  trial,  one  ground  of  which  was,  that  as 
the  plaintiff  had  declared  in  tort  the  evidence  was  not  suf- 
ficient to  prove  it,  inasmuch  as  an  action  for.a  misfeasanee, 
or  tort  cannot  be  maintained  for  an  act  done  merely  in  con- 
travention of  the  revenue  laws  of  Great  Britain.  Upon 
this  point  the  court,  per  Van  Ness,  J.,  observes^-*^  The  de- 
fendant cannot  avail  herself  of  the  first  ground  on  a  mo- 
tion for  a  new  trial.  If  the  plaintiff  has  not  disclosed  in  his 
declaration,  a  cause  of  action,  cognizable  by  this  court,  that 
must  be  taken  advantage  of  in  another  way. — ^But  I  think, 
if  this  objection  were  permitted  to  be  urged,  on  a  motion 
for  a  new  trial,  that  it  comes  too  late." 

So  in  Van  Slj/ck  v.  Hogeboom.(3)  Action  of  debt  for 
the  escape  of  one  Van  Alstyne,  who  had  been  surrendered 
by  his  bail,  not  in  execution;  the  defendant  was  permitted 
to  show  the  insolvency  of  Tan  Alstyne  in  mitigation.  The 
jury  found  a  verdict  for  the  plaintiff,  not  for  the  debt,  but 
for  six  cents  damages  and  no  more.  Per  Curiam. — '^  The 
action  here  was  misconceived  under  the  statute ;  debt  for 
an  escape  lies  only  when  the  prisoner  is  in  execution«-*-Th6 
action  therefore  for  the  escape,  in  this  case,  ought  to  have 
been  an  action  upon  the  case,  in  which  the  measure  of 


(1)  Vide  8  Mass.  Rep.  336.    1  Ham.  Ohio  R«p.  168. 

(8)  3  Jolms.  Rep.  105.  (3)  6  Johns.  Rep.  270. 
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damages  is  open  to  the  investigation  of  the  jury,  and  not 
in  action  of  debt,  in  which  the  whole  judgment  is  to  be  re- 
covered, or  nothing.  But  as  the  defendant  was  here  per- 
mitted to  avail  himself  of  every  defence,  equally  as  if  the 
action  had  been  case,  and  not  debt,  and  as  only  nominal 
damages  have  been  recovered,  it  is  unnecessary  to  set  aside 
the  verdict,  merely  for  the  sake  of  giving  the  defendant  an 
opportunity  of  getting  rid  of  the  suit;  for  as  the  verdict 
stands,  the  defendant  will  recover  costs." 

So  in  Cogswell  v.  Broum^{l)  cited  above,  where  the 
objection  was  taken  to  the  form  of  action,  insisting  it  ought 
to  have  been  trespass  and  not  assumpsit.  The  court  say 
substantial  justice  has  been  done,  and  the  court  will  not 
turn  the  party  round  upon  a  formal  objection. 

And  in  Booden  v.  Ellis,{2)  Trover  for  cord  wood.  The 
evidence  clearly  showed  the  action  was  misconceived ;  but 
the  court  said,  that  although  the  form  of  action  adopted  in 
this  case  was  liable  to  many  objections  under  the  particu- 
lar circumstances,  they  were  all  agreed,  that  when  justice 
had  been  done  in  the  form  of  an  action,  upon  which  the 
verdict  had  been  found,  it  was  not  in  their  discretion,  nor 
were  they  required  by  the  agreement  of  the  parties,  to  dis- 
turb the  verdict  upon  a  question  of  form  only,  and  especial- 
ly where,  in  adjusting  the  demand,  the  defendant  had  every 
advantage  which  he  could  have  had,  under  any  other  form 
of  action.(3) 


(1)  1  Mass.  Rep.  237.  (2)  7  Mass.  Rep.  507. 

(3)  Vide  Livingston  ▼.  Harmany  9  Mart.  Louis.  Rep.  657,  and 
Bush  T.  Oritchfieldy  4  Ham.  Ohio  Rep.  117. 


CHAPTER  XI. 

VERDICT    AGAINST    EVIDENCE. 

Pacts  are  peculiarly  the  province  of  the  jury.  Whe- 
ther the  proof  offered  be  competent,  is  for  the  court— whe- 
ther it  be  sufficient,  when  produced,  is  for  the  jury.  Ad 
questionem  legis,  judices,  ad  questionemftictij'juratoreSj 
respondent  But  in  weighing  the  testimony,  the  passions 
and  prejudices  of  the  jury  are  apt  to  mingle,  or  from  igno- 
rance or  misapprehension,  or  mere  obstinacy,  they  may 
arrive  at  a  result,  directly  at  variance  with  the  truth  of  the 
testimony.  The  verdict  ought  to  be,  as  the  name  implies, 
the  very  enunciation  of  truth.  But  it  is  not  always  so.  It 
is  frequently  bottomed  upon  a  superficial  and  partial  exa- 
mination of  the  testimony,  and  announces  a  result,  directly 
repugnant  to  the  evidence,  as  a  whole.  It  is  then  a  ver- 
dict against  evidence,  and  calls  for  the  interposition  of  the 
court.  To  permit  it  to  remain,  would  be  to  sanction  injus- 
tice ;  and  to  deny  the  court  the  power  to  correct  the  fla- 
grant abuses  of  the  jury,  would  be  to  bring  the  administra- 
tion of  justice  into  contempt,  and  render  the  boasted  trial  by 
jury,  a  great  public  evil.  The  courts  have  the  power  to 
correct,  and  are  in  the  constant  habit  df  exercising  it,  on 
this  ground,  limited  only  by  their  own  discretion,  guided  by 
such  precedents  as  experience  has  furnished.  Although, 
owing  to  the  ever  varying  aspect  of  cases,  it  is  impossible 
to  reduce  the  practice  on  this  head  to  rules  of  universal 
application,  yet  we  are  not  without  some  well  settled  prin- 
ciples, forming  the  outlines,  and  giving  consistency  to  this 
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very  prolific  source  of  judicial  decision.  These  rules  vary 
with  the  degrees  of  evidence,  as  they  are  graduated  by  suc- 
cessive decisions,  from  the  point  of  incredibility  to  that  of 
moral  certainty ;  and  as  the  truth  of  the  finding  advances 
or  recedes,  the  decision  avoids,  modifies,  or  affirms  the  ver- 
dict. 

It  may  be  regarded  as  a  proposition,  containing  a  rule 
of  universal  application,  and  one  instar  omyiiunty  that 
where  an  issue  of  fact  is  fully  and  fairly  submitted  upon  its 
merits,  and  the  jury,  in  the  free  exercise  of  a  sound  judg- 
ment, pass  upon  it,  their  verdict  shall  stand.(l)  The  con- 
verse of  the  proposition  holds,  that  where  the  merits  are 
not  fiilly  submitted,  or  are  wholly  overlooked,  or  but  par- 
tially noticed  by  the  jury,  and  they  find  manifestly  against 
evidence,  or  the  weight  of  evidence,  or  the  equity  of  the  case, 
justice  requires  that  the  verdict  should  not  be  permitted 
to  stand. 

The  great  difficulty  that  presents*  itself  in  every  attempt 
to  enforce  these  general  positions,  is,  to  sufficiently  guard  the 
province  of  the  jury  against  encroachment,  to  leave  them 
in  possession  of  their  rights  uncontrolled,  on  questions  of 
fact,  and  yet  prevent  the  triumph  of  injustice.  To  accom- 
plish this,  and  at  the  same  time  to  extend  relief,  numerous 
distinctions  have  been  taken,  accompanied  with  decisions 
constituting  the  outlines  of  a  practice,  intended  to  govern 
the  courts  in  all  similar  cases. 

1.  Where  the  case  has  never  been  fully  submitted  on  its 
merits,  or  the  verdict  is  bottomed  upon  a  partial  view  of 
tfie  testimony,  and  therefore  clearly  unjust,  it  will  be  set 
aside,  and  a  new  trial  granted. 

UAyrolles  v.  Howard,{2)  Trespass  by  the  lord  of  a 
manor  against  the  commoner  for  spoiling  his  peat.    Plea, 

(1)  2  Arch.  Piac  222.    Qia.  Prac.  514.         (2)  3  Buir.  1385. 
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a  justification  under  a  right  of  common.  Replication,  de 
injuria  sua  propria  absque  tali  causa.  The  principal 
question  at  the  trial  was,  whether  the  plaintiff  Could,  upon 
this  issue,  give  in  evidence^that  there  was  a  sufficiency  of 
common  left.  The  judge  was  of  opinion  that  on  this  issue 
he  could  not.  The  court  now  concurred  in  the  same  «qpi- 
nion.  But,  however,  as  it  appeared  that  the  merits  had 
never  been-  fully  tried,  they  thought  that  the  present  ver- 
dict for  the  defendant  should  be  set  aside,  and  a  new  action 
brought  by  the  commoner  against  the  lord,  in  which  all 
the  matters  insisted  upon  might  be  given  in  evidence  ;  for 
both  sides  declared  a  desire  to  have  the  real  merits  &irly 
and  fully  tried. 

So,  Rex  V.  Malden.{l)  Information  in  the  nature  of  a 
quo  warranto,  to  show  by  what  authority  the  defendant 
claimed  to  be  bailiff  of  Maiden,  and  verdict  against  defend- 
ant. It  was  now  moved  to  show  cause  why  the  verdict 
should  not  be  set  aside,  and  a  new  trial  granted.  There 
were  in  all  five  issues ;  but  the  two  first  were  quite  out  of 
the  case.  The  present  question  turned  upon  the  third, 
fourth,  and  fifth  issues ;  which  were  found  for  the  prose- 
cutor, *by  the  judge's  opinion ;  but  were,  at  the  trial,  agreed 
to  be  subject  to  the  opinion  of  this  court,  the  judgB  giving 
the  defendant  leave  to  move  for  a  new  trial.  It  appeared 
that  a  majority  of  the  aldermen  and  burgesses  were  pre- 
sent, and  that  the  defendant  was  sworn  into  office  be^re 
the  presiding  officer,  and  also  before  two  others,  who  llad 
no  authority  to  swear  him,  and  this  became  the  chief  pomt 
on  the  defendant's  motion.  This  point  was  urged,  on  the 
ground  that  the  swearing,  which  was  not  in  the  issue,  had 
been  put  forth  as  the  main  issue,  to  the  exclusion  of  the 
election  of  the  defendant,  which  ought  to  have  been  the 
only  issue ;  and  upon  this  ground,  that  the  true  question 


(1)  4ButT.2135. 
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bad  never  been  submitted  to  the  jury,  a  new  trial  was 
granted.(l) 

So,  in  Farrant  v.  Olmius,{2)  where  the  jury  found  ar- 
bitrary damages,  instead  of  the  increased  rent,  which  was 
the  measure  of  damages  by  agreement,  and  to  which  the 
evidence  properly  applied.  It  is  true,  the  verdict  was 
against  law,  but  it  was  also  against  evidence ;  and  both 
causes  combining,  although  it  was  ui^ed  that  the  motion 
should  be  granted  on  payment  of  costs,  the  court  made  the 
rule  absolute  generally. 

And  in  Mumford  v.  Smith.{3)  Action  on  a  policy  of  in- 
sorance,  on  the  cargo  of  the  sloop  Mary,  and  claim  for  a 
total  loss,  and  the  jury  rendered  a  verdict  accordingly. 
The  defendant  moved  for  a  new  trial.  The  opinion  of  the 
court,  delivered  by  Livingston,  J.,  sufficiently  states  the 
testimony  at  the  trial — "  It  is  conceded  that  the  right  to 
recover  cannot  exist,  unless  the  vessel,  at  the  time  of  sail- 
ing on  the  voyage  insured,  was  seaworthy ;  that  her  not 
being  so  will  affect,  as  well  an  innocent  shipper  of  goods, 
as  the  owner  of  the  vessel.  This  is  certainly  so,  and  how- 
ever hard  the  law  may  bear  on  persons  of  this  description, 
the  underwriter  is  entitled  to  the  full  benefit  of  it,  and  ought 
not  to  be  held  to  payment  when  this  implied  warranty  has 
been  violated.  Whether  such  has  been  the  case  is  princi- 
pally a  question  of  feet,  and  we  would  not  willingly  disturb 
a  verdict  given  against  an  assurer  of  goods  on  a  defence 
of  this  kind,  where  there  had  been  a  contrariety  of  testi- 
mony, or  where  the  proo&  were  nearly  in  equUibrio  ;  per- 
haps not,  unless  their  decision  was  most  manifestly  against 
the  whole  of  the  evidence — such  we  think  is  the  casa  here. 
No  one  who  reads  the  testimony  can  hesitate  in  saying, 
that  the  breaking  «p  of  this  voyage  was  not  occasioned  by 


(1)  Vide  1  Monroe,  262.    4  Ibid.  480. 

(2)  3  Bam.  &  Aid.  602.    Supra,  p.  331.     '  (3)  1  Caines,  520. 


Chap.  XL]      VERDICT  AGAINST  EVIDENCE.  366 

any  oae  of  the  perils  insured  against.  The  Mary  must 
then  either  not  have  been  seaworthy  when  she  left  New- 
York,  or  so  &r  decayed  as  to  require  repairs  at  an  interme* 
diate  stage  of  the  voyage,  which  it  was.  either  impracticable 
to  give  her,  or  which  would  have  cost  more  than  she  would, 
when  repaired,  have  sold  for.  In  either  case,  the  defend- 
ant is  not  Uable.  Our  opinion  is,  that  this  is  a  verdict  pal- 
pably against  evidence,  which  established,  beyond  a  doubt, 
the  innavigability  of  the  vessel,  and  that  a  new  trial  must 
therefore  be  had."(l) 

In  Jadcson  v.  ParArer.(2)  A  new  trial  was  granted,  as 
well  because  the  verdict  was  against  evidence  as  against 
law.  It  appeared  that  Parker,  the  elder,  being  in  fitiling 
circumstances,  transferred  the  property  in  question  to  the 
son,  the  defendant,  for  an  alleged  valid  consideration ;  and 
Portly  thereafter  the  judgment  creditor  sold  all  the  right, 
title,  and  interest,  of  the  elder  Parker  in  the  premises,  to 
the  lessor  of  the  plaintiff.  The  judge  charged,  and  the 
jury  found  for  tfie  defendant.  Motion  for  a  new  trial. 
The  principal  question  urged  was,  that  the  assignment 
was  fraudulent.  It  was  admitted  that  question  had  been 
pnoperly  left  to  the  jury.  In  answer  to  the  motion,  Savtige, 
Gh.  J.,  observes — ''  Was  the  assignment  fraudulent  either 
in  &ct  or  in  law  ? — It  has  been  decided  that  a  fiEuling  debt- 
or may  prefer  one  creditor,  or  set  of  creditors,  by  an  as- 
signment of  his  property ;  but  if,  in  that  assignment,  a  pro- 
vision is  made  for  the  debtor  or  his  family,  the  whole  as- 
signment is  void.(3)  It  is  in  evidence  that  both  die  Par* 
kers  knew  of  this  debt  and  spoke  of  it,  and  of  their  deter- 
mination that  the  creditors  should  not  have  the  farm ;  and 
as  no  other  consideration  is  pretended  but  the  support  of 


(1)  Vide  TruTnbull  v.  Rivera^  3  M'Cord,  132. 

(2)  9  Cowen,  73.    Supra,  p.  335. 

(3)  Mackie  ▼.  Cairns,  6  Cowen,  647. 
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the  fiuuily,  it  seems  to  me  the  assignment  is  fraudulent 
and  void,  as  to  creditors.  If  I  am  correct  in  this  positioUi 
then  the  case  is  precisely  within  that  oi  Jackson  v.  Scott ^{\) 
and  the  plaintiff  is  entitled  to  recover.  I  am  of  opinion 
that  a  new  trial  be  granted." 

And  in  Olmsted  v.  Miller ,{2)  in  error.  Slander ;  ver- 
dict for  plaintiff,  and  motion  for  a  new  trial,  on  the  ground 
that  the  proof  did  not  sustain  the  plaintiff's  case,  and  the 
verdict  was  without,  and  contrary  to,  evidence.  Savage^ 
Ch.  J.,  delivering  the  opinion  of  the  court,  after  comment^ 
ing  on  the  proof  introduced  by  the  plaintiff  in  support  of 
the  words,  proceeds — "  These  words,  although  they  may  be 
said  to  be  equivalent  to  the  charge,  yet  within  the  rule 
heretofore  established,  they  are  not  the  same  in  substance; 
The  same  remark  is  apphcable  to  the  other  charges.  The 
same  idea  is  conveyed  in  the  words  charged  and  those 
proved ;  but  they  are  not  substantially  the  same  words, 
though  they  contain  substantially  the  same  charge,  but  in 
different  phraseology.  The  special  damage  shown,  is  pro- 
bably sufficient.(3)  The  plaintiff  was  refused  civil  treat- 
ment at  a  public  house,  in  consequence  of  the  slanderous 
words  spoken  by  defendant.  She  was  also  refused  the  hos- 
pitaUty  and  protection  of  a  friend,  in  consequence  of  simi- 
lar slanders ;  but  that  loss  is  not  proved  to  have  been  the 
consequence  of  the  words  spoken  by  the  defendant*  On 
the  whole,  I  am  constrained  to  say,  that  the  plaintiff  in  the 
court  below  did  not  prove  the  words  laid  in  her  declara- 
tion, and  therefore  ought  not  to  have  recovered."  Judg- 
ment reversed,  and  a  venire  de  "novo  awarded.(4) 

And  in  Lloyd  v.  NewelL{5)     Upon  the  first  trial  of  this 


(1)  18  Johns.  Rep.  94.  (2)  1  Wendell,  506. 

(3)  1  Taunt.  39.    8  Term  Rep.  130. 

(4)  Vide  infra,  "  Slander,"  Chap.  XIV.    Barker  t.    Eeavis, 
N.  C.  Law  Rep.  276.  (5)  3  Halst  Rep.  296. 
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cause  before  Justice  JFhrd,  a  verdict  was  rendered  for  the 
defendant,  which  afterwards,  at  the  instance  of  the  plain- 
tiff, was  set  aside,  and  a  new  trial  ordered.  A  second  trial 
took  place,  and  a  verdict  was  found  for  the  plaintiff.  The 
defendant  obtained  a  rule  to  show  cause,  why  this  verdict 
should  not  be  set  aside.  The  plaintiff  claimed  a  balance 
due  on  a  purchase,  and  his  deed  having  the  usual  ac- 
knowledg-ment  of  payment  of  the  consideration  money, 
put  on  him  the  burden  of  proof  to  rebut  the  presumption 
raised  by  that  receipt,  in  which  it  appears  he  entirely  foil- 
ed. Upon  this  point,  the  court  were  unanimous  that  the 
jury  had  drawn  erroneous  conclusions  in  point  of  fact  from 
the  proo&  before  them,  and  that  the  verdict  was  without 
evidence  to  sustain  it.  The  verdict  was  set  aside,  and  a 
new  trial  granted.(l) 

So  in  Commonwealth  v.  Malbone  Briggs  and  wife,{^) 
The  defendants  were  jointly  indicted  for  receiving  stolen 
goods.  The  indictment  set  forth  the  record  of  a  former 
conviction  of  Malbone  of  a  similar  offence,  with  the  usual 
allegations  of  identity.  Upon  the  trial  the  identity  was  not 
denied,  nor  was  any  evidence  offered  to  prove  it.  No  ques- 
tion was  made  to  the  jury  upon  the  point.  The  jury 
returned  a  general  verdict  of  guilty  against  Malbone,  who 
moved  for  a  new  trial.  One  ground  was,  because  there 
was  no  evidence  of  the  identity  of  the  Malbone  Briggs, 
named  in  the  former  conviction,  and  the  present  defendant, 
to  support  the  verdict.  Per  Curiam. — "  Upon  this  point, 
it  is  said  that  the  prisoner  did  not  deny  his  identity  with 
the  person  formerly  convicted.  But  the  plea  of  not  guilty 
is  a  denial.  No  presumptions  are  to  be  made  against  the 
prisoner.  The  government  must  prove  every  essential  alle- 
gation.   It  was  the  right  of  the  prisoner  to  take  advantage 


(1)  Vide  Hudson  v.  Williamson^  1  S.  C.  Con.  Rep.  193. 

(2)  5  Pick.  429. 
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of  the  omission  on  the  part  of  the  government.  The  attor- 
ney-general refers  to  the  statute  allowing,  in  some  cases, 
an  acquittal  of  part  of  the  offence  charged,  and  a  convic- 
tion of  the  residue ;  but  that  is  to  be  done  by  the  jury. 
Here  they  have  convicted  of  the  whole  charge.  The  court 
cannot  separate  the  part  improperly  found,  and  punish  for 
the  residue.(l)    Verdict  set  aside. 

2.  If  the  verdict  be  against  the  weight  of  evidence,  espe- 
cially if  the  justice  and  equity  of  the  case  is  not  with  the 
verdict,  it  will  be  set  aside.  The  distinction  between  a 
verdict  against  evidence,  and  against  very  weak  evidence, 
must,  in  many  instances,  appear  scarcely  perceptible,  and 
the  granting  of  new  trials  in  such  cases  entirely  discretion- 
ary. It  seems  as  if  the  several  cases  upon  the  subject 
warrant  the  conclusion,  that  the  courts  will  grant  a  new 
trial  where  the  verdict  is  manifestly  against  the  weight 
of  evidence,  although  some  proof  has  been  adduced  on  the 
other  side,  provided  injustice  seems  to  have  been  done  by 
the  verdict,  and  the  cause  is  of  sufficient  value;  as  in 
Corbett  v.  Brown.{2)  Action  in  deceit ;  plea,  not  guilty, 
and  issue  thereon.  At  the  trial,  before  Tindal^  Ch.  J.,  it  ap- 
peared that  H.  Brown  applied  to  the  plaintiffs  for  a  jsupply 
of  goods  upon  credit ;  and  upon  inquiry  as  to  bis  circum- 
stances, he  stated  that  he  had  a  capital  of  £300  to  begin 
with.  The  plaintiffs  were  particular  in  their  inquiries,  and 
H.  Brown  referred  to  his  father,  (the  defendant,)  for  the 
truth  of  this  statement,  who  assured  them  the  informa- 
tion given  by  his  son  was  perfectly  correct.  In  consequence 
of  this,  the  plaintifis  trusted  Henry  Brown  who  shortly 
after  became  insolvent,  with  a  deficit  in  the  plaintifi^s  books 
of  near  £400.    The  £300  defendant  had  lent  to  H.  Brown 


(1)  Et  vide  Sayer,  2^4.  3Wils.38.  4  Conn.  Rep.  426.  THalst. 
Rep.  153.  191.  2  Marsh.  Kent.  Rep.  195.  522.  6  Littell,  185. 
Hardin's  Kent.  Rep.  539.  (2)  8  Bingham,  33. 
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about  three  weeks  before  his  letter  tp  the  plaintiff,  the  de- 
fendant taking,  at  the  time  of  the  loan,  H.  Brown's  promis- 
{sory  note  for  the  amount,  payable  on  demand,  with  interest 
at  6  per  cent.;  but  the  defendant  declined  to  prove  the 
£300  as  a  debt  under  his  son's  commission.  The  jury 
found  for  the  defendant.  A  rule  nisi  was  obtained,  to  set 
aside  this  verdict  as  contrary  to  the  evidence,  the  plain- 
tifis  having  requested  to  know,  whether  the  defendant's  son 
had  £300  capital  of  his  own  property,  and  the  defendant 
having  stated  such  to  be  the  fact,  when  he  knew  his  son 
had  none  but  borrowed  capital.  Tindal,  Ch.  J. — "  We  think 
there  ought  to  be  a  new  trial  in  this  case  on  payment  of 
costs,  the  jury  having  drawn  a  conclusion  from  the  defend- 
ant's letter,  which  it  seems  to  the  court  its  contents  do  not 
warrant."  Alder sony  J. — "  The  question  is  whether,  from 
the  statements  being  false  within  the  defendant's  knowledge, 
the  court  must  not  infer  fraud."    Rule  absolute.(l) 

So  in  Kohne  v.  The  Insurance  Company  of  North 
America.{2)  Motion  for  a  new  trial,  upon  the  ground  that 
the  verdict  was  against  evidence,  on  a  policy  of  insurance. 
It  was  contended,  that  the  court  having  left  it  to  the  jury  to 
say  whether  the  trade  was  direct  or  not,  and  they  having 
found  that  it  was  not,  the  court  had  precluded  itself  from 
interfering  with  their  finding ;  and  that  jury  trials  must 
be  done  away,  if  the  court  shall  undertake  to  set  aside  their 
verdict  upon  the  ground  that  it  was  given  against  evidence. 
But  by  Washington,  J.,  who  delivered  the  opinion  of  the 
oourt^ — "I  certainly  shall  always  respect  the  opinion  of 
the  jury,  so  far  as  not  to  set  aside  their  verdict  in  a  doubt- 
fal  case,  because  I  might  have  drawn  a  conclusion  different 
from  what  they  have  done.  But  if  the  verdict  be  plainly 
against  evidence ;  or  if  in  a  case  of  great  consequence,  as 


(1)  Vide  Means  v.  Moore,  3  M^Cord,  282.    Mann  v.  Parker, 
2  Mmphy,  262.  (2)  1  Wash.  C.  C.  Rep.  123. 

47 


370  NEW  TRALS.  [Chap.  XL 

this  certainly  is,  where  some  doubt  might  exist;  as  to  the 
correctness  of  the  conclusion  drawn  by  the  jury,  it  would 
seem  right  that  the  case  should  be  more  deUberately  argued, 
and  considered  by  another  jury ;  it  is  certainly  most  con- 
sistent with  the  objects  of  justice  to  afford  such  an  oppor- 
tunity. I  cannot  conceive  how  the  granting  of  a  new 
trial  can  impair  the  benefits  of  a  jury  trial.  If,  by  setting 
aside  the  verdict,  the  consequence  would  be  a  judgment 
contrary  to  it,  the  position  would  be  correct ;  but  this  is 
not  the  case.  The  cause  is  merely  re-heard  before  a  new 
jury,  when  it  may  be  more  deliberately  considered."  New 
trial  awarded.(l) 

And  in  Hutchinaon  v.  Col€man,{2)  Action  on  the  case 
for  flowing  water  back  on  the  plaintiff's  mill,  and  verdict 
for  defendant.  Drake,  J.,  after  a  minute  recapitulation  of 
the  testimony — "  This,  in  some  cases,  would  not  be  suffi- 
cient to  disturb  a  verdict.  But  in  this  case  the  controversy 
is  important ;  there  is  much  reason  to  believe  that  justice  has 
not  been  done.  The  evidence  is  flatly  contradictory  on  points 
where  the  truth  is  capable  of  being  shown  with  certainty, 
which  the  parties  on  a  second  trial  may  be  able  to  do^ 
and  which,  on  the  first,  they  have  not  been  prevented  from 
doing  by  negligence,  each  having  made  a  reasonable  pre- 
paration for  the  trial ;  but  each,  no  doubt,  being  disappoint- 
ed in  the  adverse  testimony,  especially  upon  several  points 
where  the  evidence  is  so  contradictory  that  the  witnesses, 
upon  one  side  or  the  other,  must  have  grossly  mistaken  or 
wilfully  misrepresented  the  facts.  Let  the  rule  for  a  new 
trial  be  made  absolute." 

So  in  WcUlace  v.  Frazier.{'i)  Assumpsit  on  a  written 
warranty  of  the  soundness  of  a  negro.  At  the  trial,  the 
plaintiff^s  proof  was  conclusive.    The  jury  found  one  cent 


(1)  £t  vide  Bowman  y,  Cbjr,  Peck's  Tenn.  Rep.  364. 

(2)  5  Halst.  Rep.  74.  (3)  2  Nott  db  M<Cord,  516. 
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for  the  plaintijBf;  and  on  motion  for  anew  trial, on  the  ground 
it  was  a  verdict  substantially  for  the  defendant,  and  clearly 
against  evidence,  Notty  J.,  delivered  the  opinion  of  the 
court,  concluding — "  The  difference  between  the  value  of 
the  negro,  if  sound,  and  his  value  in  the  situation  which 
he  was,  became  the  rule  by  which  the  damages  ought  to 
have  been  estimated.  The  testimony  on  the  point  wa3 
clear  and  uncontradicted,  and  the  jury  were  not  authorized 
to  disregard  it,  and  adopt  an  arbitrary  rule  of  their  own, 
unsupported  by  any  testimony.  The  verdict  was  clearly 
against  evidence,  and  a  new  trial  mnst  be  granted."(l) 

Even  hard  actions  form  no  exception  to  this  rule,  for 
if  the  verdict  be  manifestly  against  evidence  and  the  justice 
of  the  case,  the  court  will  set  if  aside  and  grant  a  new  trial. 

It  will  be  granted  in  fraud.  Thus,  in  an  ananymouM 
cli9e.(2)  The  underwriter  had  sued  the  defendant  for  an 
insurance  fraudulently  obtained.  The  cause  had  been 
tried,  and  a  verdict  found,  by  a  special  jury  of  merchante, 
for  the  defendant.  The  question  turned  principally  on 
when  the  ship  to  be  insured  wds  to  sail,  whether  it  was  in 
port  or  no  at  the  time  of  the  insurance  procured,  and 
whether  the  defendant  knew  of  the  loss  when  he  wrote 
for  an  additional  insurance.  Motion  for  a  new  trial.  Lord 
Mansfield — "  It  is  very  proper  that  all  matters,  especially 
of  this  nature,  should  be  so  conducted,  that  the  party  guilty 
of  fraud  may  see  they  are  not  likely%  to  gain  .by  it  It  is 
always  by  circumstance  that  fraud  is  discovered.  And  it  is 
very  remarkable  here,  that  this  gentleman  insured  in  Lon*' 
don,  from  Poole  to  Newcastle,  £1000  only;  and  that,  after 
the  time  when  the  account  came  to  Poole  of  his  ship  being 
lost,  he  writes  for  a  further  insurance.  It  may  be  discovered, 

whether  he  did  not  actually  read  the  paper  which  gives  this 

^— ^^^-^^—     ^^^—         ■ —  ^_^^.^ 

(1)  Et  vide  Johnson  v.  Davenport,  3  J.  J.  Mar$h.  Rep.  391. 
Creel  v.  BeU,  2  Ibid.  310. 

(2)  Lorn,  212. 
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account ;  and  when  this  letter  was  put  into  the  post,  which 
it  was  strange  a  man  of  business  should  send  when  no  post 
went  out,  and  without  waiting  for  what  news  that  or  the 
next  should  bring,  and  that  on  the  next  day's  intelligence, 
he  did  not  correct  his  notice.  Something  too  may  be  col- 
lected from  any  endorsing  that  may  appear  to  have  been 
made  by  the  office,  importing  the  time  on  which  the  letter 
went  out.  I  remember  a  case  at  Poole,  which  turned  on 
that  only.  I  never  have  any  difficulty  in  altering  my 
opinion.  At  first,  I  thought  the  matter  suspicious ;  after- 
wards I  doubted;  and  am  now  returned  to  my  former 
opinion."    Rule  made  absolute  for  a  new  trial.(l) 

So,  in  quo  warranto.  It  was  once  doubted  whether, 
under  any  circumstances,  a  new  trial  could  be  granted  in 
a  case  in  the  nature  of  a  quo  warranto^  where  the  verdict 
was  against  evidence.  In  Rex  v.  Bennett  ji^)  upon  the 
trial  of  an  information,  in  the  nature  of  a  tfuo  warranto^ 
for  exercising  the  office  of  Mayor  of  Shaftesbury j  the  jury 
found  a  verdict  for  the  defendant ;  and  upon  a  motion  for 
a  new  trial,  great  doubts  arose  whether,  after  a  verdict  for 
the  defendant,  there  could  be  any  new  trial,  though  the 
judge  should  certify  (as  he  did  in  this  case)  that  it  was  a 
verdict  against  evidence.  After  the  point  had  been  twice 
spoken  to,  it  was  adjourned,  propter  dijicultatem,  to  be 
argued  before  all  the  judges  of  England.  Afterwards,  in 
the  King's  Bench,  Pratt,  Ch.  J.,  declared — "  That  they 
had  called  in  the  assistance  of  the  other  judges,  and  that, 
upon  the  whole,  they  were  equally  divided ;  so  no  rule  for 
a  new  trial  could  be  made." 

But  in  The  King  v.  Francis,{3)  a  verdict  having 
been  found  for  the  defendant,  in  a  quo  warranto  informa- 
tion, to  show  by  what  authority  he  claimed  the  office  of 


(1)  Vide  Barker  v.  Reaves,  N.  C.  Law  Rep.  276.    Ante,  "Per- 
Tene  Verdicts,"  p.  121. 

(2)  1  Str.  101.  (3)  2  Tenn  Rep.  484. 
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Alderman  of  Cambridge,  a  new  trial  was  tnoved  for,  on 
the  ground  that  the  verdict  had  been  given  against  the 
weight  of  evidence.  It  was  objected,  on  showing  cause, 
that  no  new  trial  could  be  granted  in  an  information  in  the 
nature  of  a  quo  warranto :  for  which  2'Ae  King  v.  Ben- 
net  was  cited.  But  the  court  granted  a  new  trial,  saying, 
that  of  late  years  a  quo  warranto  information  had  been 
considered  merely  in  the  nature  of  a  civil  proceeding ;  and 
that  there  were  several  instances,  since  the  case  in  Strange^ 
in  which  a  new  trial  had  been  granted. 

And  in  an  aggravated  case  of  assault  and  battery,  where 
there  was  a  nominal  verdict  for  the  plaintiff,  but  substan- 
tially for  the  defendant,  as  in  Bacot  v.  Keith^{\)  a  case  of 
a  cruel  and  unprovoked  assault  on  the  part  of  the  defend- 
ant, who  had  fired  a  gun  at  the  plaintiff,  loaded  with  buck- 
shot, which  had  nearly  taken  off  an  arm ;  and  for  this  in* 
jury  the  jury  had  only  given  him  one  dollar  damages.  On 
a  motion  for  a  new  trial,  the  judges  were  unanimously  of 
opinion,  that  the  jury  in  this  case  had  behaved  shamefully, 
and  deserved  the  severest  reprehension  of  the  court  for 
such  glaring  partiality  and  injustice.  They  observed,  that 
although  it  was  not  usual  to  grant  new  trials  on  account 
of  the  smallness  of  damages,  yet  this  was  so  extraordina- 
ry a  case,  in  which  every  principle  of  justice  had  been  out- 
raged, that  they  could  not  hesitate  a  moment  in  ordering  a 
new  trial. 

And  in  slander,  Johnson  v.  Scribner,{2)  Three  witnesses 
for  the  plaintiff,  in  an  action  of  slander,  testified  explicitly 
to  the  speaking  of  the  words  charged,  in  a  ball-room  where 
there  was  a  dancing  assembly,  with  the  music  of  a  violin, 
and  where  a  fraca^s^  with  much  confusion,  took  place,  at 
or  about  the  time  referred  to  ;  and  eleven  witnesses  for  the 
defendant  testified  that  they  were  in  the  room,  and  heard 


(1)  2  Buy,  466.  (2)  6  Conn.  Rep.  186. 
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no  such  words  as  the  plaintiff's  witnesses  had  sworn  to, 
and  that,  in  their  opinion,  they  should  have  heard  them  if 
they  had  been  spoken ;  and  a  verdict  was  found  for  the  de- 
fendant. A  new  trial  was  granted,  on  the  ground  that  the 
verdict  was  clearly  against  the  weight  of  evidence.(l) 

3.  It  is  a  general  rule,  that  where,  in  weighing  the  testi- 
mony, on  a  motion  to  set  aside  the  verdict  as  against  evi« 
dence,  they  are  satisfied  the  evidence  on  the  side  against 
which  the  evidence  preponderates,  was  not  fully  before  the 
jury,  they  will,  for  that  cause,  inchne  to  grant  a  new  trial, 
that  the  cause  may  be  disposed  of  on  its  merits. 

In  Norris  v.  Freeman,{2)  Debt  on  bond.  Plea,  gene* 
ral  release.  Replication  twn  est  factum,  and  joinder  inde. 
A  verdict  was  found  for  the  defendant,  and  a  new  trial  was 
moved  for,  upon  an  affidavit  that  very  strong  circum- 
stances of  forgery  and  perjury  appeared  upon  the  trial. 
The  release  produced  by  the  defendant  bore  to  be  executed 
the  10th  of  October,  1768.  One  Albert  and  one  Oath 
appeared  to  be  subscribing  witnesses.  Albert  was  called 
by  the  defendant,  but  Goth  was  not.  Albert  svrore  that  be 
saw  the  plaintiff  seal  and  deliver  the  release,  which  was 
done  about  one  o'clock  that  day,  at  the  plaintiff's  house, 
thirty  miles  distant  from  Worcester.  Two  respectable 
witnesses  swore  they  had  often  seen  the  plaintiff  write,  and 
that  his  name  subscribed  to  the  release  was  not  of  his 
handwriting,  as  they  believed,  and  that  on  the  10th  and 
11th  of  October,  the  plaintiff  and  the  witnesses  were  at 
Worcester  all  day.  A  witness  swore  he  heard  the  defend- 
ant say,  he  would  let  judgment  go  by  default  in  this  cause, 
and  that  he  did  not  then  pretend  he  had  a  release.  In 
reply,  the  defendant  called  several  witnesses,  who  swore  the 


(1)  Vide  7  Serg.  &  Rawle,  457.    2  Hayw.  224. 

(2)  3  Wile.  38. 
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name  subscribed  to  the  release  to  be  the  plaintiff's  hand- 
writing. On  cause  being  shown  against  a  new  trial,  the 
court,  without  hearing  the  counsel  for  the  plaiutilSr,  were  of 
opinion  there  ought  to  be  a  new  triaL  They  said — "  There 
are  many  cases  where  the  court  will  grant  new  trials, 
notwithstanding  there  was  evidence  on  both  sides — as 
where  M  the  light  hath  not  been  let  in  which  might  and 
ought  to  have  been.  We  think  the  other  subscribing  wit- 
ness Goth,  ought  to  have  been  called  and  examined." 

So  in  Jackson  v.  Stembergh^{Vj  in  ejectment.  The  plain- 
tiff deduced  a  title  to  a  certain  piece  or  tract  of  land  lying 
in  Schuyler's  patent,  and  which  was  known  and  distin- 
guished by  lot  No.  166.  The  only  inquiry  on  the  trial 
was,  whether  the  premises  in  question  were  comprised 
within  the  boundaries  set  out  in  the  plaintiff's  declaration. 
The  jury  found  a  verdict  for  the  plaintiff,  and  the  defend- 
ant moved  for  a  new  trial,  on  the  ground  of  the  verdict  be- 
ing against  the  weight  of  evidence.  Thompson,  J. — "  The 
testimony  is  certainly  very  contradictory,  but  none  of  the 
witnesses  appear  to  have  been  impeached.  Their  testi- 
mony, however,  may  make  a  very  different  impression 
when  put  on  paper,  from  what  it  would  to  hear  them  exa- 
mined. Judging  only  from  the  case,  the  weight  of  evi- 
dence is  with  the  defendant  And  although  this  of  itself  is 
not  a  sufficient  ground  for  granting  a  new  trial  in  all  casesi 
yet  from  the  whole  that  appears,  tliere  is  well  founded 
reason  to  believe  justice  has  not  been  done ;  and  that  an- 
other examination  of  the  cause  ought  to  be  made  before  the 
possession  is  changed.  V^e  are  therefore  of  opinion  that  a 
new  trial  ought  to  be  granted." 

But  if  no  additional  light  is  to  be  expected,  explanatory 
of  the  doubtful  points  of  the  testimony,  and  the  evidence 
be  sufficient  to  sustain  the  verdict,  it  will  not  be  disturbed. 


(1)  1  Caines,  163. 
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Camden  y.  Cowley. (1)  Motion  for  a  new  trial;  the  ver* 
diet  being  (as  was  suggested)  contrary  to  the  sense  and 
meaning  of  the  parties.  But  Lord  Mansfield^  Ch.  J.,  stated 
to  the  court,  that  it  was  an  action  on  a  policy ;  that  the  ship 
in  question  was  what  is  called  a  general  ship,  advertised  at 
Lloyd's  coffee-house  as  bound  to  the  island  of  Jamaica, 
generally,  and  by  the  course  of  trade  to  touch  at  the  several 
ports  of  the  island,  there  to  deliver  some  goods,  and 
take  in  others ;  that  it  was  insured  at  and  from  Jamaica, 
and  warranted  to  depart  with  convoy.  The  policy  was 
very  inaccurately  worded,  in  not  defining  what  was  meant 
by  being  at  Jamaica,  which  he  left  to  the  jury,  which  was 
a  very  capable  one.  The  inclination  of  his  opinion  was 
a  contrary  way;  but  his  lordship  thought  the  case  was 
thoroughly  tried,  that  no  new  light  could  be  thrown  on  it, 
and  therefore  was  against  granting  a  new  trial,  which,  if 
the  verdict  should  be  contradictory,  must,  in  the  end,  pro- 
duce a  third ;  and  the  motion  was  denied.(2) 

In  Lovat  v.  Parsons.{^)  Trover  for  a  cask  of  indigo, 
which  Allen,  the  assignor  of  the  defendants,  had  ordered 
previous  to  his  insolvency.  The  question  was,  whether, 
under  the  circumstances,  the  indigo  was  the  property  of 
Allen,  or  of  the  plaintiff,  the  vendor  ?  The  jury  found  a 
verdict  for  the  plaintiff.  On  motion  for  a  new  trial,  it  was 
urged  that  it  was  Allen's,  and  ought  to  have  been 'divided 
among  his  creditors,  with  his  other  property.  Lord  Mam- 
field "  Allen  rehises  to  receive  the  indigo,  and  next  ob- 
jects to  the  shortness  of  credit.  Subsequent  to  this,  the  de- 
fendants apply  to  Allen  for  an  assignment  of  his  effects  for 
the  benefit  of  all  his  creditors,  and  being  apprized  of  the 
dispute  relative  to  the  indigo,  request  him  to  assign  that 
among  his  other  effects.  This  Allen  positively  refuses  to 
do,  saying  he  would  sooner  rob  on  the  highway,  for  that 


(1)  1  W.  Blacks.  41S.  (2)  £t  vide  2  Blacks.  1221. 

(3)  1  Cowp.  61. 


r 


•  r 


•• 


4 


Ciiap.  XL]         VERDICf  AGAINST  EVIDENCE.  37?' 

he  bad  uever  accepted  it.  After  this  declaration,  the  as-^ 
signees,  with  full  notice  that  it  was  not  Allen's  property, 
bribe  the  carrier  to  deliver  the  indigo  to  them,  and  now 
insist  they  are  entitled  to  it,  as  claiming  under  Allen,  though 
he  has  renounced  all  claim  or  right  to  it  whatsoever.  I 
really  never  saw  a  case  so  void  of  pretence  or  law."(l)k 
Rule  discharged. 

So  in  Collinaon  v.  Larkins.{2)  Case  for  running  foul 
of,  and  injuring  plaintiff'  ship.  The  jury  found  a  verdict 
lor  the  plaintilSs.  A  new  trial  was  moved  for,  on  the  ground 
that  tfiere  was  not  sufficient  evidence  before  the  jury,  to 
entitle  the  plauiti£&  to  recover.  Mansfield,  Ch.  J. — "  I 
should  have  no  objection  to  the  cause  being  tried  again,  if 
I  thought  any  new  light  could  be  thrown  upon  it ;  and  had 
I  been  on  the  jury,  I  should  have  made  such  allowances 
for  the  darkness  of  the  night,  that  I  should  have  fotmd  for 
the  defendant^  attributing  the  cause  to  mere  accident,  and 
a  dark  foggy  night.  There  was  some  contradiction  between 
the  Witnesses,  as  to  the  distance  at  which  the  ships  first  dis* 
covered  each  other  and  hailed.  It  was  attempted  to  insi- 
nuate that  the  defendants  tried  to  delude  the  plaintiff  by 
concealing  the  name  of  their  ship ;  but  this  insinuation 
was  afterwards  done  away."  And  Per  totam  Curiam  ; 
rule  refiised.(3) 

So  also  in  Duff  v.  Budd.{i)  Case  against  a  carrier  for 
negligence.  He  had  directions  to  deliver  goods  to  one 
Parker,  but  while  in  the  defendant's  office,  a  stranger 
daimed^them,  paid-  the  carriage,  and  took  them  away.  The 
defendant  submitted,  in  evidence,  a  notice  exempting  him 
from  answering  for  the  value  of  parcels  more  than  £6  in 
value.  ^    DallcLSj  Ch.  J.,  directed   the  jury  to  consider 


(1)  Vide  Hankey  v.  Trotman,  1  W.  Blacks.  1. 

(2)  3  Taunt.  1. 

(3)  Vide  State  v.  FUher,  2  Nott  &  M*Cord,  261.    2  DaUai,  55. 

(4)  3  Brod.  db  Biog.  177. 
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whether,  under  the  circumstances,  the  defendant  had  been 
gwlty  of  gross  negligence  or  not,  explaining  to  the^ 
that  if  the  defendant  and  his  servants  had  not  taken  the 
same  care  of  the  property,  as  a  prudent  man  would  have 
taken  of  his  own,  he  had  been  guilty  of  gross  negligence. 
The  jury  found  a  verdict  for  the  plaintiff.  A  motion  was 
now  made  to  set  the  verdict  aside;  and  for  a  new  trial,  on 
the  ground  that  the  verdict  was  against  evidence."  Bur-^ 
nmgh^  J. — ^^  Carriers  are  constantly  endeavouring  to  nar- 
row their  responsibility,  and  to  creep  out  of  their  duties, 
and  I  am  not  singular  in  thinking  that  their  endeavours 
ought  not  to  be  favoured.  The  question  here  is,  whether 
there  "v^as  gross  negligence.  I  think  there  was,  and  I  am 
of  opinion,  that  the  case  was  properly  lejft  to  the  jury,  and 
that  they  have  given  a  proper  verdict."(l) 

So  in  a  case  of  deceit.  Ward  v.  Center, (2)  The  plain- 
tiff declared  against  the  defendant  for  having  recommend- 
ed one  Brown  to  credit,  as  a  solvent  man,  knowing  him  to 
be  otherwise.  Plea,  the  general  issue.  There  was  evidence 
on  both  sides,  and  the  whole  merits  of  the  case  exhausted. 
The  chief  justice  charged  the  jury,  that  the  only  inquiry 
for  them  was,  whether  the  defendant  had  fraudulently  re- 
commended Brown ;  that  it  was  a  question  of  fact,  on  which 
he  should  give  no  opinion,  but  leave  it  with  them  to  decide. 
The  jury  found  a  verdict  for  the  plaintiif.  A  motion  was 
made  by  the  defendant  to  set  aside  the  verdict,  as  being 
against  evidence.  And,  per  Van  Nessy  J. — '<  This  is  an  ap- 
plieation  for  a  new  trial  on  a  case  made,  and  the  only  ques- 
tion now  to  be  determined  is,  whether  the  court  can  deem  the 
the  verdict  so  much  against  the  weight  of  evidence,  as  to 
justify  the  setting  it  aside."  After  commenting  on  the  evi« 
dence,  the  learned  judge  concludes  thus: — ^'Upon  the 


(1)  Vide  2  Marsh.  Kent.  Rep.  195.    1  S.  C.  Con.  Rep.  165. 

(2)  3  Johns.  Rep.  271. 
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whole,  though  with  reluctance,  I  am  of  opinion,  that  it  is 
not  expedient  to  interfere  with  the  verdict.  The  question 
c{  fraud  has  been  fairly  submitted  to  the  jury,  and  they 
have  found  against  the  defendant.  They  had  a  right  to 
do  so ;  though  I  may  wish  that  they  had  done  otherwise.'' 

And  in  WcUker  r.  SmUh.{l)    The  plaintifTs  sued  the 
defendant  for  the  price  of  goods,  consigned  to  him  to  seU. 
The  defendant  set  up  various  grounds  to  excuse  himself 
from  paying  more  than  he  had  actually,  receiyed.    The 
OQurt  in  their  charge  to  the  jury  expressly  declared,  that 
on  the  evidence,  the  plainti£&  were  entitled  to  recover 
the  full  amount  of  the  original  debt,*with  such  reasonable 
compensation  for  the  delay  of  payment,  as  the  jury  should 
think  proper.    The  jury,  however,  gave  a  verdict  for  only 
468  dollars,  44  cents,  which  was  the  amount  of  the  plain- 
tiff's demand,  estimating  the  sterling  money  at  par,  and  after 
allowing  the  defendant  a  commission,  and  deducting  the 
interest.    The  plaintiffs'  counsel  then  moved  for  a  new 
trial,  because  the  verdict  was  against  law,  evidence,  and 
the  charge  of  the  court ;  but  after  argument,  the  motion 
was  overruled,  and  it  was  said,  per  Washingtany  J,,  that  al« 
though  he  was  not  satisfied  with  the  verdict,  nor  should  he 
have  assented  to  it  as  a  juror ;  yet  the  question  of  damages, 
or  of  interest  in  the  nature  of  damages,  belonged  so  pecu* 
liarly  to  the  jury,  that  he  could  not  allow  himself  to  invade 
their  province  ;  while  he  felt  a  determination  to  prevent, 
on  their  part,  any  invasion  of  the  judicial  province  of  the 
court.(2) 

So,  in  Qr^lUh  v.  Willing,{^)  Action  in  account  against 
the  defendants,  as  bailiff  and  receivers.  Plea,  ne  wiqtiea 
b^Uiff  or  receiver,  and  fiiUy  accounted.  The  chief  justice 
charged  the  jury,  that  the  plaintiff^s  claim  rested  upon  the 


(1)  4  Dallas,  389: 

(2)  Vide  Commonwealth  y.  Eberle,  3  Serg.  &  Rawle,  9. 

(3)  3  Binney,  317. 
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principle  of  his  being  jointly  interested  with  the  defend- 
ants, and  if  he  was  right  in  that,  of  which  they  would 
judge,  the  action  would  be  sustained.  The  jury  found  for 
the  plaintijOf;  and  now,  upon  motion  for  a  new  trial,  as  well 
upon  the  merits  as  upon  the  propriety  of  the  actioji,  TUgh- 
ffian,  Ch.  J. — "  The  great  point  in  dispute  was  matter  of 
•&ct,  viz.  whether  or  not  the  plaintiff  and  the  defendants 
had  undivided  interests  in  a  quantity  of  hides,  received  by 
their  agept  at  Buenos  Ayres,  and  shipped,  part  to  Phila- 
delphia, in  the  defendants'  ship  Canton,  and  part  to  Bor- 
deaux, in  the  plaintiff's  ship  America.  This  fact  depended 
on  a  mass  of  testimony,  written  and  parol,  which  it  is  un- 
necessary now  to  consider.  I  confess  that  neither  at  the 
trial,  nor  since,  on  further  reflection,  has  it  struck  me  in 
the  same  point  of  view  in  which  it  appeared  to  the  jury. 
But  that  is  not  sufficient  ground  for  awarding  a  new  trial. 
I  cannot  clearly  discern  any  principle  of  law  which  the 
jury  have  violated,  nor  will  I  undertake  to  say,  that  they 
have  gone  so  decidedly  against  the  evidence,  as  would 
justify  the  court  in  setting  aside  the  verdict."(l) 

4.  But  the  verdict  will  not  be  set  aside  as  against  evi- 
dence, where  there  has  been  evidence  on  both  side^,  and' 
no  rule  of  law  violated,  nor  manifest  injustice  done,  al- 
though there  may  appear  to  have  been  a  preponderance 
of  evidence  against  the  verdict. 

Ashley  v.  Ashley. (2)  The  judge  who  tried  this  cause, 
(which  was  upon  a  promissory  note  for  £5000,  which  the 
defendant  insisted  was  forged,)  certified,  that  the  weight  of 
the  evidence  was  with  the  plaintiff,  and  he  thought  the  jury 
would  find  for  the  plaintiff,  but  they  found  for  the  defend- 
ant. Et  per  Curiam — "As  there  was  evidence  on  the  part 
of  the  defendant,  the  jury  are  the  proper  judges  which  scale 


(1)  Et  vide,  3  W»sh.  C.  C.  Rep.  58.  (2)  2  Str.  1142, 


Chap.  XI.]      VERDICT  AGAINST  EVIDENCE.  381 

preponderates.    It  cannot  be  said  to  be  a  verdict  against 
evidence,  and  therefore  we  will  grant  no  new  trial.'' 

So,  in  an  Anonytnous  case.(l)  On  a  motion  for  a  new 
trial,  in  an  action  by  the  owner  of  the  inheritance  for  mak* 
ing  a  dam  across  an  ancient  water-course,  the  judge  who 
tried  the  cause,  certified  that  six  witnesses  were  examined 
at  the  trial,  on  each  side  ;  that  the  jury  found  for  the  de- 
fendant, which  was  against  his  opinion ;  but  that  he  could 
not  take  upon  himself  to  say  that  this  was  a  verdict  against 
evidence,  because  there  was  evidence  on  both  sides.  And 
a  new  trial  was  refused. 

And  in  Swain  v.  HalL{2)  Covenant  on  a  lease.  The 
judge,  in  summing  up  to  the  jury,  intimated  that  he 
thought  the  weight  of  evidence  was  with  the  plaintiff;  but 
they  found  a  verdict  for  the  defendant.  A  new  trial  was 
moved  for,  and  on  showing  cause,  the  chief  justice  made 
his  report,  stating  there  were  two  issues.  He  had  laid  the 
first  entirely  out  of  the  case,  as  being  clearly  with  the  de- 
fendant. As  to  the  second  issue,  he  said  the  plaintiff  called 
and  examined  three  witnesses.  And  per  WUmot^  Ch.  J. — 
"  Where  verdicts  have  been  given  contrary  to  evidence,  or 
where  there  hath  been  no  evidence  at  all  to  support  such 
verdicts,  the  court  hath  granted  new  trials ;  but  if  there 
hath  been  a  contrariety  of  evidence  on  both  sides,  the  courts 
have  never  granted  new  trials,  notwithstanding  the  judge 
before  whom  the  cause  was  tried,  hath  been  of  opinion  that 
the  strength  and  weight  of  evidence  was  against  the  ver- 
dict In  the  present  case,  there  was  a  contrariety  of  evi- 
dence on  both  sides ;  and  although  I  am  still  of  opinion 
that  the  weight  of  evidence  was  with  the  plaintiff,  yet 
I  disclaim  any  power  to  control  the  verdict  of  the  jury,  who 
are  the  legal  constitutional  judges  of  the  &ct."(3) 

(1)  1  Wils.  22.  (2)  3  Wils.  45. 

(3)  Vide  2  S.  C.  Con.  Rep.  431.  337.    Lo^vol  v.  CromweU, 
Con.  Rep.  Tread,  ed.  517. 
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So  also  in  Levns  v.  Peake.{l)  Action  on  the  warranty 
of  a  horse,  and  verdict  for  plaintiff.  Motion  for  a  new  trial, 
upon  die  ground  of  the  weight  of  evidence  being  against 
the  verdict  Cfibbsy  Ch.  J. — "  This  application  stands  on 
two  grounds ;  as  to  the  first,  there  is  no  doubt,  on  the  de- 
fendant's own  statement,  but  that  there  was  evidence  on 
both  sides  ;  it  is  Uke  a  case  that  was  before  us  last  term, 
tried  before  Wood,  Baron,  who  said  that  if  the  verdict  had 
been  the  other  way,  he  should  have  been  better  satisfied ; 
but  we  held  that  it  was  a  question  peculiarly  fit  fiyr  the 
consideration  of  a  jury,  and  we  refused  to  interfere."  Rule 
discharged. 

And  in  Hartwright  v.  Badham,{2)  Trespass  quare 
dausum  /regit.  Plea,  not  ^ilty,  and  justification  by 
right  of  way.  The  jury  found  for  the  plaintifi*,  negativing 
the  right  of  way.  Motion  for  a  new  trial  on  various 
grounds,  and  among  others,  that  the  verdict  was  against 
evidence.  Baron  Garrow  reported,  that  the  whple  case 
was  left  to  the  jury,  who  found  for  the  plaintiff;  that, 
according  to  his  recollection,  he  had  directed  the  jury  to 
find  according  to  the  conclusion  to  be  drawn  from  the  evi- 
dence, as  to  whether  the  acts  of  user  proved  were  referable 
to  permission  and  indulgence  or  negligence,  on  the  one 
hand)  or  to  the  exercise  of  an  adverse  right  on  the  other. 
Per  Ricfiordsj  Lord  Chief  Baron — "  The  single  question 
in  this  case  is,  whether  we  shall  direct  a  new  trial ;  and 
that  question  will  depend  on  whether  the  verdict,  which 
has  been  obtained,  be  supported  by  the  evidence  which  was 
given  on  the  trial  or  not.  If  it  were  not,  we  certainly 
ought  to  send  the  cause  down  to  be  tried  again.  There 
was  much  contradiction  in  the  evidence  given  on  both 
sides  no  doubt ;  but  that  must  have  been  well  considered 
by  the  jury,  who  were  the  most  proper  persons  to  decide 


(1)  7  Taunt.  153.  (2)  11  Price,  383. 


Chap.  XL]     VERDICT  AGAINST  EVIDENCE.  503 

between  the  parties  in  that  respect^  for  it  was  their  pecn-' 
liar  province  to  do  so.  And,  Per  totam  Curiam — New 
trial  refosed.(l) 

The  principle  of  the  rule  is  expressed  with  great  clear* 
nesa  in  Carstairs  v.  lStein.{2)  Assumpsit  for  work  and 
labour  by  the  bankrupts  before  their  bankruptcy.  PleOi 
non  assumpsit.  The  chief  difficulty  at  the  trial  was  oc- 
casioned by  a  charge  of  a  commission  of  one  half  per  cent, 
which  was  filleged  to  be  usurious.  Lord  EUenborough^ 
Ch.  J.,  directed  the  juty  upon  the  evidence,  that  if  the  com^ 
mission  could  be  fairly  set  to  the  account  of  trouble  and 
inconvenience,  it  was  not  usurious :  otherwise,  if  the  com^ 
mission  overstepped  the  bona  fide  trouble,  and  was  mixed 
with  an  advance  of  n^oney,  as  mere  pretext,  his  lordship  in^ 
clined  to  the  conclusion  that  this  commission  was  usurious^ 
butleft  that  question  upon  theevidence  to  the  jury,  who  found 
§n  the  plaintifk  And  on  motion  for  a  new  trial,  the  court, 
per  Lord  EUenborough,  Ch.  X,  after  commenting  very  fyl-* 
ly  upo^  the  case^  concludes — ^^  These  circumstances  cer* 
tainly  laid  a  foundation  for  suspecting,  that  the  high  rate 
of  commission  contracted  for  was  a  colour  for  usury  upon 
loans  which  were  stipulated  not  to  be  required,  but  whidi 
were,  in  fact,  required,  and  made  from  the  beginning  to  the 
end  of  this  business.  But  this,  whether  colour  or  not,  was 
a  question  for  the  consideration  of  the  jury ;  and  to  their 
consideration  it  was  fully  left,  with  a  strong  intimation  from 
the  judge,  that  the  transaction  was  colourable,  and  the  com- 
mission of.  course  usurious.  The  jury  have  drawn  a  dif* 
ferent  conclusion,  and  which  conclusion,  upon  the  view 
they  might  entertain  of  the  facts,  they  were  at  liberty  to 
draw ;  and  they  having  done  so,  for  the.  reasons  already 


(1)  Vide  Johnson  v.  Scribner,  6  Cona.  Rep.  185.    2  Millet's 
Louis.  Rep.  12. 21.  449.    3  Ibid.  68. 

(2)  4  Maule  4  Sel.  192.    Supra,  345. 
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stated,  we  do  not  feel  ourselves  as  a  court  of  law,  and  act- 
ing  according  to  the  rules  by  which  courts  of  law  are  usu^ 
ally  governed  in  similar  cases,  at  liberty  to  set  aside  that 
verdict  and  grant  a  new  trial." 

The  principle,  so  fully  illustrated  in  the  above  cases,  has 
received  the  repeated  sanction  of  the  courts  of  this  state. 
Thus  in  Woodard  v.  Paine.{l)  Trespass  against  a  jus- 
tice of  the  peace,  who  had  proceeded  to  trial,  judgment, 
and  execution,  in  a  case  in  which  he  had  no  jurisdiction. 
The  judge  charged  the  jury  that  the  plaintiff  was  entitled 
to  recover,  as  the  justice  had  no  jurisdiction  in  the  cause 
which  he  tried,  and  therefore  his  judgment  was  void,  and 
all  acting  under  it  were  trespassers  ;  that  if  the  jury  be- 
lieved that  the  justice  had  acted  from  ignorance  merely, 
they  ought  to  give  such  damages  only,  as  would  compen- 
sate the  plaintiff  for  the  actual  loss  that  he  had  sustained. 
The  jury  found  a  verdict  for  the  plsdntiff,  for  two  hundred 
and  seventy  doUsurs,  which  was  about  the  value  of  the 
property  in  question.  Motion  for  a  new  trial,  and  the  ground 
was,  the  verdict  was  against  evidence.  Per  Curiam — 
''  From  the  nature  of  the  cause,  and  the  testimony  that  was 
given,  there  was  room  for  an  honest  difference  of  opinion 
as  to  the  conduct  of  the  defendants,  and  as  to  the  damages 
sustained  by  the  plaintiff.  We  are  inclined  to  think  that 
the  better  conclusion  is,  that  the  magistrate  acted  under  an 
honest,  and  real  impression,  that  he  had  jurisdiction  of  the 
case  before  him. — It  was  fairly  submitted  to  the  jury ;  and 
we  cannot  say  that  they  have  so  much  erred  as  to  warrant 
us  in  interfering,  and  setting  aside  the  verdict."(2) 

So  in  Ackley  v.  Kellogg,{3)  Case  against  the  de^dants 
as  common  carriers.  The  judge  charged  the  jury,  that 
the  defendants  were  common  carriers  as  far  as  Troy,  where 


(1)  15  Johns.  Rep.  493.  (2)  Vide  3  Johns.  Rep.  371. 

(3)  8  Cowen,  223. 
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that  character  ceased,  and  they  became  mere  storers  or  for- 
warders ;  that  the  only  question  wasj  whether  they  had 
pursued  the  plaintifPs  instruction ;  as  to  which  the  question 
was  one  of  fact  upon  contradictory  evidence,  and  of  which 
the  jury  were  the  judges.  Verdict  for  the  defendants.  A 
motion  was  made,  on  behalf  of  the  plaintiflb,  for  a  new  trial, 
upon  several  grounds ;  and  among  others,  that  the  verdict 
was  against  the  weight  of  evidence.  Sutherland,  J. — 
'^  There  was  much  testimony  on  both  sides.  The  captain 
of  the  defendant's  sloop,  which  carried  the  goods  to  Troy, 
swears  positively,  that  one  of  the  plaintifSs,  after  the  goods 
were  put  on  board  at  New-York,  came  on  board  the  vessel, 
and  directed  him  to  forward  the  goods  immediately  on  his 
arrival  at  Troy. — The  testimony  of  this  witness  was  pro- 
bably decisive  with  the  jury,  especially  as  the  evidence  on 
the  other  side  was  either  of  a  negative  or  circumstantial 
character.  We  cannot,  within  the  established  principles 
which  regulate  the  discretion  of  the  court,  interfere  with 
this  verdict,  as  being  against  the  weight  of  evidence." 

And  in  Douglcts  v.  Tousey.{\)  Slander,  and  verdict  for 
th6  plaintiff  $500.  The  defendant  moved  for  a  new  trial, 
and  one  ground  on  which  he  mainly  relied,  was  the  ver* 
diet's  being  against  the  weight  of  evidence.  Upon  this 
point  the  court  observed — ^^  It  is  said  the  verdict  is  against 
the  weight  of  evidence.  The  evidence  presented  in  the 
case  seems  to  be  in  favour  of  the  defendant ;  but  whether 
it  is  so  manifestly  against  the  finding  of  the  jury  as  to  call 
on  this  court  to  grant  a  new  trial,  is  a  matter  of  some  doubt. 
There  was  contradictory  evidence  as  to  the  words  spoken. 
This  devolved  upon  the  jury  the  duty  of  reconciling  the 
conflicting  testimony,  and  in  case  that  could  not  be  done, 
of  deciding  upon  the  credibility  of  the  witnesses.     Their* 


( 1)  2  Wendell,  352. 
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decision  was  upon  a  matter  peculiarly  within  their  province, 
and  the  court  ought  not  to  review  and  reverse  it." 

So,  also,  in  Smith  v.  Hicks.(\)  Action  in  assumpsit,  for 
money  had  and  received.  The  plaintiff  had  a  verdict. 
The  defendant  moved  for  a  new  trial.  One  ground  was, 
that  the  verdict  was  against  evidence.  After  recapitulating 
the  testimony,  and  disposing  of  the  other  objections,  the 
court  observe — "To  set  aside  a  verdict,  as  contrary  to 
evidence,  there  should  be  a  decided  preponderance  against 
the  verdict ;  but  there  is  no  such  preponderance  in  the  case. 
For  the  defendant,  Imlay  and  Griswold  testified.  Griswold 
had  testified  differently  before  the  first  judge,  on  his  own 
application  for  a  discharge ;  and  it  appears  from  the  report 
in  the  Gase,(2)  that  he  testified  differently  on  the  former  triaL 
There  is,  then,  only  the  oath  of  Imlay  against  that  of  the 
defendant.  There  is,  therefore,  no  preponderance,  and  a 
new  trial  should  be  denied.'' 

A  still  stronger  case  presents  itself  in  Fmoler  v.  The 
Etna  Fire  Insurance  Companj/.{3)  Action  in  assumpsit, 
on  a  policy  of  insurance.  The  chief  question  at  the  trial 
was,  whether  the  house  that  was  burnt  down  was  a  frame 
house,  filled  in  with  brick.  The  judge  charged,  that  it  was 
competent  forthe  plaintiffs  to  have  established  a  usage,  and 
to  have  shown  the  meaning  of  the  words,  "  a  frame  house 
filled  in  with  brick,-'  as  between  assured  and  insurer,  and 
it  was  for  them  to  say,  how  far  the  evidence  went  to  es- 
tablish such  usage.  The  jury  found  a  verdict  far  the 
plaintiff,  and  the  defendants  moved  to  set  it  aside.  Two 
new  trials  had  been  granted,  the  first  for  the  misdirection 
of  the  judge,  and  the  second  because  the  verdict  was 
against  evidence.  Sutherland,  J. — "  It  was  undoubtedly 
competent  for  the  plaintiffs  to  show  that  the  words^  "  a 


(1)  5  Wendell,  48.  (2)  2  WendeU,  202. 

(3)  7  Wendell,  270. 
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frame  house  filled  in  with  brick,''  had,  by  the  custom  or 
usacre  of  insurers  and  insured,  acquired  a  particular  tech- 
nical meaning,  different  from  that  which  the  words  might 
be  generally  understood  to  import.' — But  the  difficulty  in 
this  case  is,  that  the  evidence  to  establish  such  usage  is 
entirely  defective,  while  the  charge  of  the  judge  was  per- 
haps calculated  to  make  an  impression  upon  the  jury,  that 
there  was  competent  and  sufficient  evidence  of  such  usage. — 
I  still  think  the  verdict  on  this  point  is  against  the  weight 
of  evidence ;  but  after  two  concurring  verdicts,  in  a  case 
where  there  were  many  witnesses,  and  a  great  deal  of  tes- 
timony on  both  sides,  upon  a  mere  question  of  fact,  (sup- 
posing there  was  no  misdirection,)  I  should  not  think  it  a 
di$creet  exercise  of  the  power  of  this  court,  again  to  inter- 
fere with  the  finding  of  the  jury."(l) 

So,  in  Hamrmmd  v.  Wadhams,{2)  Writ  of  entry. 
General  issue.  Joinder,  and  verdict  for  the  tenant.  The 
demandant  moved  for  a  new  trial,  on  the  ground  that  the 
verdict  was  against  evidence.  By  (he  Courts  after  no- 
ticing the  evidence — "  In  this  view  of  the  subject,  we  do 
not  feel  ourselves  authorized  to  deprive  the  tenant  of  his 
verdict,  and  to  send  the  cause  to  another  jury  ibr  trial. 
There  was  evidence  on  both  sides ;  the  credit  of  the  wit- 
nesses can  be  weighed  only  by  a  jury.  •  It  must  be  pre- 
sumed that  they  gave  due  weight  to  their  testimony.  We 
may,  and  we  ought,  to  grant  a  new  trial,  when  the  verdict 
is  against  the  evidence,  or  when  it  is  manifestly  against  the 
weiglit  of  the  evidence.  In  such  cases,  the  facts  ought  to 
be  inquired  into  by  another  jury.  Whatever  may  be  the 
inclination  of  our  opinions,  as  to  the  conclusions  the  jury 
have  made  from  the  testimony,  it  is  their  province,  and  not 
ours,  to  make  those  conclusions ;  and  we  cannot  say  that 


(1)  Vide  Reid  v.  Landford,  3  J.  J.  Marsh.  421. 

(2)  5  Mass.  Rep.  353. 


388  NBW  TRIALS.  [Chap.  XL 

this  verdict  was  given  against  evidence,  or  against  the 
weight  of  evidence.    It  must  therefore  stand." 

And  in  Baker  v.  Briggs.{\)    Assumpsit  on  a  promis- 
sory note.    One  of  the  counts  was  against  him  as  maker. 
The  defisudant  had  endorsed  it,  but  not  as  payee.    The 
question  was,  whether  he  was  held  by  his  endorsement,  as 
an  original  promiser  or  maker,  and  being  in  the  nature  of  a 
surety,  he  was  not  entided  to  all  the  rights,  by  way  of  de- 
fence, of  the  acknowledged  maker  of  the  note.    The  jury 
having  found  a  verdict  for  the  defendant,  the  plaintiff 
moved  for  a  new  trial  on  account  of  misdirection,  and  be- 
cause the  verdict  was  against  evidence.    Parker ^  Ch.  J., 
delivered  the  opinion  of  the  court — "  It  is  moved  to  set 
aside  this  verdict  on  the  ground  that  it  is  against  evidence, 
notwithstanding  there  was  a  great  deal  of  evidence  on  both 
sides  so  contradictory,  that  on  a  former  trial  the  jury  could 
not  agree,  and  on  this  trial  it  was  the  subject  of  elaborate 
argument,  and  scrupulous  comparison  of  testimony.    If, 
under  these  circumstances,  a  verdict  can  be  set  aside  as 
against  evidence,  no  action  can  be  tried  which  may  not  be 
brought  in  review  before  the  court  upon  the  &cts,  and  the 
trial  by  jury  will  be  virtually  superseded.    Perhaps  no 
cause,  which  really  has  two  sides  to  it,  can  be  determined 
.without  a  serious  belief  in  the  party  losing,  and  perhaps  in 
his  counsel,  that  the  verdict  lyas  wrong,  and  against  the 
weight  of  evidence."    New  trial  refused.(2) 

5.  A  rule  closely  allied  to  the  preceding,  is,  that  a  new 
trial  will  not  be  granted  on  technical  or  doubtful  grounds, 
especially  in  unimportant  cases,  if  there  be  sufficient  evi- 
dence on  the  merits  to  support  the  finding  of  the  jury,  who 
are  in  all  such  cases  the  sole  constitutional  judges. 


(1)  8  Pick.  122.  (2)  Et  vide  3  CaU,  276. 
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Thus,  in  an  Afianf/nwus  case,(l)  on  the  warranty  of  a 
borse.  The  court  did  not  choose  to  grant  a  new  trial,  though 
the  judge  who  had  presided  at  the  trial  expressed  himself 
rather  inclined  to  the  side  of  the  plaintiff,  and  the  jury  had 
found  for  the  defendant.  Lord  Mansfield  said,  the  courts 
were  usually  enough  troubled  at  the  first  trial  in  such  mat- 
ters; that  it  was  neither  clear  enough,  nor  important 
enough,  to  answer  a  second  trial. — "  It  does  not  follow  in 
every  case,  where  the  weight  of  evidence  may  seem  rather 
against  the  verdict,  that  a  new  trial  should  be  ordered.  The 
plaintiff  asks^  that  he  may  be  at  the  expense  of  £20,  at  least, 
for  the  chance  of  twenty,  which  is  the  whole  value  of  the 
horse.  Uncertain  justice  by  a  verdict  is  much  better  than 
certain  injustice  ;  which  latter,  I  think,  would  follow  by 
granting  a  new  triad." 

And  in  another  Anont/mous  case.(2)  On  a  motion  for 
a  new  trial,  upon  the  ground  that  the  jury  found  express- 
ly against  evidence.  It  was  an  action  of  trespass,  break- 
ing into  the  plaintiffs  shop,,  where  his  goods  were  at  auc- 
tion, damaging  his  goods  and  obstructing  the  sale.  No 
damages  were  proved.  Lord  Mansfield  said  he  left  it  to 
the  jur7  upon  the  damages  on  the  trial.  They  found  for 
the  defendant.  He  declared  himself  not  dissatisfied,  and 
said  he  thought  they  ought  to  waive  their  motion ;  for  if 
they  went  to  it  again,  they  might  probably  recover  six- 
pence, which  would  be  all  they  could  deserve* 

In  another  case,(3)  where  a  verdict  had  been  found 
against  evidence,  but  according  to  the  merits.  The  court 
said  they  would  not  grant  a  new  trial,  where  the  jury  have 
found  according  to  the  justice  of  the  case,  though  they  may 
have  found  against  the  form,  and  may  have  been  wrong 
in  so  doing. — ^^  When  the  substantial  justice  appears  to 
haVe  been  answered,  the  court  will  not  suffer  the  chance 


(1)  LoiV,  146.  (2)  Ibid.  391.  (3)  Ibid.  521. 
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of  its  bein^  defeated,  nor  the  parties  to  be  turned  round  to 
a  second  trial,  when  the  merits  have  been  decided." 

And  in  Smith  v.  Huggins^{\)  the  same  rule  as  in  ^^A- 
ley  V.  Ashley{2)  was  laid  down,  that  the  jury  are  the  proper 
judges,  which  scale  preponderates ;  and  a  new  trial  Was 
denied,  though  there  was  but  weak  evidence  for  the  plain- 
tiff, and  the  chief  justice  had  summed  it  up  strongly  for  the 
defendant. 

In  Smith  v.  Parkhurst,{3)  upon  a  trial  at  bar  in  eject- 
ment, the  parties  agreed  to  a  special  verdict,  as  to  a  point 
of  law  arising  upon  a  family  settlement.  But  there  being 
a  question  of  fact,  in  which  they  did  not  agree,  that  was 
left  to  the  jury,  who  found  it  for  the  plaintiff,  against  the 
weight  of  the  evidence.  The  defendant  moved  for  a  new 
trial,  and  several  objections  were  made,  which  were  disre- 
garded by  the  court.  But  the  main  point  on  which  the  new 
trial  was  denied,  was  because  the  evidence  was  doubtful. 

So  in  Francis  Y,  Bak€r,{i)  Pratt,  Ch.  J.,  before  whom 
the  cause  was  tried,  after  reporting  the  evidence  specially, 
said,  that  if  he  had  been  upon  the  jury,  and  had  known 
no  more  of  the  witnesses  than  he  did  when  this  cause 
was  tried,  he  should  have  thought  the  verdict  ought  to 
have  been  for  the  defendant ;  but  where  there  was  a  con- 
trariety of  evidence  as  to  the  principal  matter  in  issue,  and 
the  characters  of  the  witnesses  on  both  sides  stood  unim- 
peached,  the  weight  of  evidence  did  not  depend  altogether 
upon  the  number  of  witnesses ;  for  it  was  the  province  of 
the  jury,  who  might  know  them  all,  to  determine  which 
witness  they  would  give  credit  to,  and  no  judge  had  a  right 
to  blame  a  jury  for  excrcismg  their  power  of  determining 
in  such  a  case.  Clive,  J. — "  The  granting  of  a  new  trial 
in  this  case,  would  be  taking  away  that  power,  which  is  by 


(1)  2  Str.  1142.  (2)  Supra  p.  380. 

(3)  2  Str.  1105.  (4)  6  Bacon  Ab.  664. 
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the  constitution  vested  in  the  jury."  Bathurst,  J. — "  As 
there  was,  in  this  case,  strong  evidence  for  the  plaintiff,  a 
new  trial  ought  not  to  be  granted :  although  the  weight  of 
evidence  was,  in  my  lord  chief  justice's  opinion,  with 
the  defendant."  And,  per  Gouldj  J. — "  It  is  difficult  to 
draw  a  line  as  to  the  granting  of  a  new  trial ;  and  perhaps 
the  granting  or  not  granting  of  it,  must  always  depend 
upon  the  circumstances  of  the  case."  And  Per  iotam  Cu- 
riam— rule  discharged.(l) 

Palmer  v.  Hyde.{2)  Action  in  assumpsit.  The  defend- 
ant claimed  that  he  had  paid  the  sum  of  seventy  dollars. 
The  plaintiff  admitted  that  the  defendant  had  paid  him  that 
sum,  but  denied  that  it  was  paid  or  received  on  the  con- 
tract in  question.  Witnesses  were  introduced  by  both  the 
parties,  in  support  of  their  respective  claims,  and  on  their 
.testimony,  the  jury  gave  a  verdict  for  the  plaintiflf,  disal- 
lowing the  payment  claimed  by  the  defendant.  The  judge, 
thinking  the  preponderance  of  evidence  to  be  the  other  way, 
returned  the  jury  to  a  second  and  third  consideration,  but 
they  adhered  to  their  verdict.  On  motion  of  the  defend- 
ant, the  judge  then  stated  the  evidence  upon  the  point  in 
question,  expressing  his  opinion  thereon  in  opposition  to 
the  verdict.  Hosmer^  Ch.  J. — "  The  granting  of  a  new 
trial,  merely  because,  in  the  opinion  of  the  court,  the  ver- 
dict is  rather  against  the  weight  of  evidence,  would  reduce 
the  trial  by  jury  to  an  expensive  and  useless  form,  end  take 
away  the  power  vested  in  the  jurors  by  the  constitution. 
The  verdict  ought  to  be  manifestly  and  palpably  against 
the  weight  of  evidence,  to  authorize  a  vefiire  facias  de  tiavo^ 
and  this  is  the  law  of  Westminster  Hall."  The  other  judges 
concurred,  and  a  new  trial  was  refused.(3) 


(1)  Vide  Dixon  v.  Parmelee,  2  Verm.  Rep.  185.  Starkweather 
y,  Loomie,  Ibid.  573.  (2)  4  Conn.  Rep.  426. 

(3)  Vide  Snyder  y.  Fitdey,  1  Coze,  298.    £t  vide,  Ibid.  78.  424. 
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So,  in  Wait  v.  M^NeiL{l)  Assumpsit  for  goods  sold. 
On  the  trialj  before  Parker,  J.,  the  plaintijOrpBoved  a.  deli- 
very) and  a  regular  charge  in  bis  books,  as  of  goods  sold 
in  the  usual  course  of  business.  The  defence  was,  that  the 
parties  had  engaged  as  partners  in  the  manufacture  of  cer- 
tain carriage  boxes ;  in  which  business  the  plaintiff  was  to 
advance  all  the  stock,  and  the  defendant  to  pay  for  all  the 
labour  ;  and  the  boxes,  when  made,  to  be  sold  by  the  plain* 
tiff,  on  their  joint  account.  The  jury  found  for  the  plain- 
tiflf,  and  the  defendant  moved  for  a  new  trial,  as  upon  a 
verdict  against  evidence.  Sedgwick,  J. — **  The  objection 
in  this  case  is,  that  the  verdict  is  against  evidence ;  and  if 
it  be  clearly  and  manifestly  so,  it  certainly  ought  to  be  set 
aside.  The  plaintiff,  at  the  trial,  having  proved  his  case, 
the  only  positive  evidence  against  him,  was  the  testimony 
of  the  defendant's  son.  The  court  will  pay  all  due  respect 
to  the  testimony  of  a  witness  who  stands  uncontradicted 
and  unimpeached ;  but  the  credit  of  every  witness  must  be 
taken  into  the  consideration  of  the  jury ;  and  this  is  pecu ' 
liarly  and  emphatically  within  their  province.r-As  the  bur- 
den of  proof,  respecting  the  partnership,  was  on  the  defend- 
ant ;  if  the  jury  did  not  pay  full  credit  to  young  McNeil's 
testimony,  they  did  right  in  the  verdict  which  they  re- 
turned. On  the  whole,  we  are  all  of  opinion  that  we  can- 
not say  that  this  verdict  was  so  against  evidence  that  it 
ought  to  be  set  aside."  (2) 

De  Fonclear  v.  Shottenkirk.{3)  Assumpsit.  The  plaintiff 
counted  on  the  agreement  to  take  a  negro  on  trial,  and  if 
the  negro  did  not  like  him,  he  was  to  be  returned;  and  also 
for  his  price.  The  negro  in  the  meantime  had  ran  away. 
The  judge  charged  the  jury  in  substance,  that  if  from  tbe 


(1)  7  Mass.  Rep.  261. 

(2)  Vide  Bvck  y.  WaddeU,  1  Ham.  0^0  Rep.  357. 

(3)  3  Johns.  Rep.  170. 
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evidence  they  should  be  satisfied  the  sale  of  the  negro  was 
absolute,  the  plaintiff  would  be  entitled  to  their  verdict ;  but 
if  it  was  a  sale  upon  trial,  then  while  the  slave  remained  in 
possession  of  the  defendant,  he  was  bound  to  take  as  good 
care  of  him  as  he  would  of  his  own  slave,  and  if  he  had 
not  done  so,  the  plaintiff  was  entitled  to  a  verdict,  other- 
wise not.  The  jury  found  for  the  plaintiff.  A  motiourwas 
made  to  set  the  verdict  aside,  and  one  ground  taken  wa;^, 
that  it  was  against  evidence.  The  court,  per  Spencer^  J. — 
^'  Hie  negro  was  in  die  possession  of  the  defendant,  but 
whether  as  being  sold  to  him,  or  put  into  his  possession  untfl 
he  should  signify  his  assent  to  buy,  or  return  him,  will  de* 
pend  on  the  facts  of  the  case. — The  plaintiff  rests  on  cir- 
cumstances, from  which  to  infer  the  fact ;  these  the  defend- 
ant has  rebutted,  by  circumstances  and  by  positive  proof 
of  the  acknowledgment  of  the  plaintiff,  that  the  negro  was 
his  when  he  ran  away.  I  cannot  see  that  the  jury  have  de- 
cided against  the  weight  of  the  evidence  by  finding  for  the 
defendant,  and  I  am  therefore  unwilling  to  disturb  the 
verdict.»(l) 

So  in  Jackson  V.  D(mglas,{2)  In  ejectment.  There 
was  some  ambiguity  in  the  testimony,  as  to  the  boundary 
line.  The  jury,  under  the  direction  of  the  judge,  found  a 
verdict  for  the  plaintiff.  A  motion  was  made  to  set  aside 
the  verdict,  which  was  submitted  to  the  court  without  ar- 
gument. Per  Curiam, — "  There  is  not  a  suficient  cause 
for  interfering  with  the  verdict.  There  was  no  uncertainty 
originally  as  to  the  true  location  of  the  lots.  It  is  very  clear 
that  the  defendant  possesses  beyond  the  true  line,  and  the 
single  fact,  that  one  of  the  lessors  of  the  plaintiff,  about 
eight  years  ago,  showed  a  mistaken  line  as  the  true  line,  ier 


(1)  Vide  Cam.  &  Norwood,  104.    1  Hayw.  14.  132. 

(2)  8  Johns.  Rep.  367. 
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not  sufficient  of  itself  to  conclude  him  in  this  case.    The 
motion  is  therefore  denied."(l) 

In  fidl  these  cases,  the  proof  fluctuated  from  doubt  to  cer- 
tainty, but  the  credibiUty  of  evidence  being  universally  con- 
ceded to  the  jury,  th^  court  will  not  interfere,  unless  in 
manifest  eases  of  abuse,  or  when  their  own  province  of  law 
is  invaded  by  the  jury.  This  appears  to.  be  the  true  boun- 
dary line,  tending  to  preserve  something  like  order  and 
consistency  in  the  mass  of  apparently  conflicting  dedsiooa. 
The  mle  is  peculiarly  appUcable  to  that  claas  of  cases 
usually  designated  ^'  hard  actions.''  Here  the  power  of  the 
jury  is  left  almost  uncircumscribed.  The  court  will  ex- 
tend every  fair  presumption  in  aid  of  their  verdicts.  For 
examjde,  in  slander. 

The  jury  found  that  words,  directly  charging  t)ie  plain- 
tiff with  being  a  murderer,  and  having  murdered  his  bro- 
ther, were  spoken  by  the  defendant,  but  not  maliciouslyi 
on  which  a  verdict  was  recorded  for  the  defendant.  The 
court  would  not  grant  a  new  trial,  on  the  ground  that  it  was 
a  verdict  against  evidence,  although  it  had  been  proved 
on  the  trial  that  the  words  were  spoken  in  anger,  and  it 
appeared  that  the  plaintiff  had  accidentally  been  tli^  cauq^ 
of  his  brother's  deatb.(2) 

And  in  Harding  v.  BrookSi{3)  in  slander,  charging  the 
plaintiff  witjti  being  a  Uar,  a  knave,  an4  a  ra^cai.  Tb^ 
defendant  admitted  the  speaking  of  the  words^  aqd  filf4 
several  pleas  in  justification.  At  the  trial  before  WUde^  X, 
it  w;a;^  admitted  that  the  plaintiff  was  a,  clergymfm,  ai|d  tba 
trial  proceeded  upon  the  pleas  in  justification.  Queetiqi^ 
yere  reserved  for  the  court  on  all  the  pleas  except  the  tenthf 
and  this  went  to  the  jury,  who  found  for  the  plaintiff*  The 
defendant  moved  for  a  new  trial,  on  the  ground  that  the 
verdict  was  against  evidence.   Parker ^  Ch.  J. — "  The  evi- 

(1)  Vide  Gist  v.  Lybrand,  3  Ham.  Ohio  Rep.  307.    MfKUj. 
GarUngton,  3  M'Coid,  276.    Hotoard  v.  AiHfiy  Ibid.  467. 

(2)  2  Price,  282.  -  (3)  5  Pick.  244. 
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dence  to  support  this  plea  is  found  in  the  testimony  of  Clark 
Thompson,  who  states  that  the  plaintiff  said  '  he  had  as- 
certained that  the  person  who  signedthe  letter  was  not  en- 
titled to  M.  D.,  and  if  so,  he  was  nothing  better  than  a 
quack.' — The  words  testified  to  on  the  trial  varied  from 
those  ins^ted  in  the  plea,  which  probably  had  been  taken 
from  his  relation  at  a  former  period.  A  trifling  variance 
in  the  expression  from  the  form  of  words  testified  by  the 
witness,  would  have  rendered  them  wholly  inapt  to  prove 
the  issue.  The  lie  consists  in  the  plaintiff's  having  said, 
that  he  had  ascertained  that  Mr.  Smith  was  not  entitled  to 
the  distinction  of  M.  D. — Now  we  do  not  think  it  was  an 
illegal  stretch  of  charity  in  the  jury  to  doubt,  in  behalf  of ' 
a  minister  of  the  gospel  of  good  character,  of  his  having 
lied,  when  the  witness  by  whom  the  lie  was  to  be  proved 
intimated  doubts  of  his  own  correctness,  as  to  the  words 
used,  and  when  the  exactness,  and  even  the  collocation  of 
the  words,  might  be  important  to  settle  their  bearing  upon 
the  point  in  issue.  We  are  therefore  of  opinion,  that  judg- 
ment must  be  rendered  on  the  verdict." 

So  in  Paddock  v.  Salisbury, (1)  The  defendant  had 
charged  the  plaintiff  with  arson  and  larceny.  Plea,  the 
general  issue.  The  words  were  fully  proved.  The  jury 
found  a  verdict  for  the  defendant,  and  on  motion  for  a  new 
trial,  it  was  urged  the  verdict  was  against  evidence.  ^- 
therland,  J. — "  As  .to  the  verdict  of  the  jury,  we  cannot  dis- 
turb it.(2)  There  was  no  misdirection  of  the  judge,  or 
any  rule  of  law  violated,  and  the  general  rule  is  undoubt- 
edly as  stated  by  Mr.  Justice  Spencer,  in  Jarvis  v.  Hatha- 
iray,(3)  that  in  penal  actions,  and  in  actions  for  a  libel  or 
defamation,  and  other  actions  vindictive  in  their  nature, 
unless  some  rule  of  law  be  violated  in  the  admission  or 


(1)  2Cowen,  811. 

(2)  Vide  Dexter  v.  Taber,  12  Johns.  Rep.  239. 

(3)  3  Johns.  Rep.  180. 
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rejection  of  evidence,  or  in  the  exposition  of  the  law  to  the 
jury,  the  court  will  not  give  a  second  chance  of  Bucces8."(l) 

So,  in  an  action  for  malicums  prosecutun^  Narris  v. 
Tj/ler.{2)  The  defendant  had  preferred  a  bill  of  indict- 
ment afrainst  the  plaintiff,  for  forging  a  note  of  hand. 
Four  witnesses  were  called,  to  prove  that  the  handwriting 
was  not  the  plaintiffs,  and  the  judge  directed  the  jury  in 
bis  favour.  But  the  jury  found  a  verdict  for  the  defendant. 
Upon  a  motion  for  a  rule  to  show  cause  why  the  verdict 
should  not  be  set  aside,  as  being  a  verdict  against  evidence^ 
and  why  a  new  trial  should  not  be  granted,  the  court  said^ 
the  defendant  had  been  sufficiently  tried  once,  where  the 
•suit  was  of  a  criminal  nature,  and  motion  denied. 

So,  in  a  case  of  usury y  Brook  qui  tarn  v.  Middleton.{3) 
The  jury  having  found  a  verdict  for  the  defendant,  in  an 
action  for  usury,  Garrow  moved  for  a  new  trial,  with 
respect  to  oqe  of  the  counts,  as  being  a  verdict  against  all 
the  evideupe.  The  usury  consisted  in  taking  a  quarter 
per  cent,  upon  the  loan,  in  the  name  of  commission,  the 
lender  having  nothing  to  do  ibr  it  but  to  receive  the  money 
at  the  appointed  time  of  repayment.  Lord  Ellenborough 
referred  to  the  case  of  Fonnereau  v.  Bennet^{^)  where  the 
court  jsaid  tha.t  the  rule  had  been  laid  down  for  fifty  years 
pastf  not  to  grant  new  trials,  in  actions  on  penal  laws,  where 
the  verdict  was  for  the  defendant.  There,  indeed,  the  doc- 
trine was  laid  down  rather  too  generally,  as  the  court  would 
certainly  grant  a  new  trial  in  case  of  the  misdirection  of  the 
judge  in  point  of  law.  But  in  case  of  a  verdict  against 
evidence,  the  rule  was  now  settled,  that  no  new  trial  would 
be  granted.(6) 

So,  in  Baker  v.  Richardson.     Pebt  for  a  violation  of 


(1)  Et  vide  7  Co  wen,  613.  10  Wendell  119.        (2)  1  Cowp.  37. 
(3)  10  East,  268.  (4)  3  Wils.  59. 

(5)  Vide  The  King  v.  Mawbeyj  6  T^rm  Rep.  619,  aad  Wilson 
f,  BastdUj  i  Term  Rep.  753. 
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the  statute,  in  selling  whiskey  without  license,  and  verdict 
and  judgment  for  defendant.  And  on  certiorari.  Pet  Our 
riam, — '^  The  only  question  was,  whether  these  transac- 
tions were  £ur,  or  intended  as  mere  evasions  of  the  statute. 
Whether  the  verdict  was  such  as  we  should  have  given,  is 
not  the  point  of  inquiry.  The  question  belonged  to  the 
jury,  who  have  decided  in  favour  of  the  defendant,  and 
tbe  court  will  not,  in  such  a  case,  set  aside  the  verdict."(l) 

And  in  Comfort  v.  Thompson.{2)  Debt  on  statute  to* 
prevent  injury  by  dogs,  and  verdict  for  defendant,  and  on 
certiorari.  Per  Curiam. — "  The  verdict  is  no  doubt  clearly 
against  evidencei ;  but  this  being  an  action  for  a  penalty, 
there  is  no  new  trial  granted  in  such  cases,  on  the  ground 
of  the  verdict  being  contrary  to  evidence,  provided  the  ver- 
dict be  for  the  defendant,  and  there  be  no  irregularity  in, 
the  case.(3)  There  is  at  least  as  strong  reason  fi>r  applying 
this  rule  to  such  trials  in  justice's  courts,  as  in  any  other/' 

So,  if  the  action  be  vexatious.  Macrow  v.  HuU.{4:)  The 
defendant's  counsel  showed  cause  against  the  court's  grants 
ing  a  new  trial ;  which  had  been  moved  for  by  the  plain- 
tiff's counsel,  upon  the  foot  of  the  verdict's  being  against 
evidence.  Mr.  Justice  Foster,  who  tried  the  cause,  reported 
it  to  be  an  action  of  trespass,  extremely  frivolous,  but  suffi- 
ciently proved.  He  said  that  the  defence  was  a  very  strong 
one  indeed  in  mitigation  of  damages  ;  but  yet  was  not  a 
sufficient  denial  of  the  trespass :  so  that,  in  strictness,  the 
verdict  was  undoubtedly  against  evidence.  However,  he 
thought  the  action  so  frivolous  and  vexatious,  that  he 
should  have  thought  sixpence  damages  to  have  been 
enough.  Whereupon  the  court  held,  that  notwithstanding 
its  being  a  verdict  against  evidence,  yet  they  ought  to  re-- 
fuse,  and  accordingly  did  refuse,  to  set  aside  the  verdict. 


(1)  1  Cowen,  77.  (2)  10  ^na.  Rep.  101. 

iZ)  Vide  Mattison  v.  AUanson,  3  Sir.  1238.        (4)  1  B^m.  H. 
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So  also  for  a  ntmanc^.  The  King  y.  Mann.{\)  The 
defendant  was  acquitted  upon  not  guilty  to  an  indictment 
for  a  nuisance,  in  continuing  a  hut  erected  upon  the  high- 
way. And  now  Blosset,  sergeant,  moved  on  behsilf  of  the 
crown,  for  a  new  trial,  on  the  ground  that  the  verdict  was 
against  evidence!.  Dampier,  J. — '^  In  penal  actions,  where 
the  verdict  is  for  the  defendant,  the  court,  I  believe,  do  not 
grant  a  new  trial,  except  for  a  misdirection  of  the  judge." 
And,  Per  Curiam — ^rule  refused. 

6.  In  disposing  of  motions  to  set  aside  verdicts  and  grant 
new  trials,  on  the  ground  of  the  verdict's  being  against  the 
weight  ot  evidence,  the  court  will  look  into  the  merits, 
and  will  not  ^ant  the  motion,  against  the  equity  of  the 
ease. 

The  cases  of  the  Dutchess  of  Mazarine  and  of  Cox  v. 
Kitchiitf  already  cited,  illustrate  the  rule.  These  cases, 
however,  as  well  as  others  adduced  above,  showing  how 
strongly  the  courts  are  inclined  to  overlook  all  objections, 
where  justice  is  done,  rather  apply  to  verdicts  against  law 
than  evidence.  But  for  that  reason  they  more  strongly 
enforce  the  rule.(2) 

In  Wilkinson  v.  Payne,(3)  which  may  be  regarded  as 
the  leading  case  on  the  subject  of  new  trials,  where  ver- 
dicts are  clearly  against  evidence — the  jury  were  permitted 
to  indulge  in  a  presumption  not  only  without,  but  against 
evidence,  on  the  side  of  conscience  and  equity.  This  was  an 
action  on  a  promissory  note  for  £180,  given  to  the  plain- 
tiff by  the  defendant,  in  consideration  of  the  plaintifl's  mar- 
rying his  daughter.  The  defence  set  up  was,  that  though 
there  was  a  marriage  in  fact,  it  was  not  a  legal  one.  The 
whole  defence  was  put  on  strictly  technical  grounds, 
against  the  conscience  of  the  case.    On  the  denial  of  the 

I 

(1)  4  Maule  db  Sel.  337. 

(2)  2  Salk.  646.    1  Bos.  db  Pul.  338.    Supra,  303.  341. 

(3)  4  Tena  Rep,  468.    Supra,  344. 
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motion  for  a  new  trial,  the  court,  after  seizing  upon  every 
circumstance  in  aid  of  the  verdict,  conclude — "In  this  case 
the  parties  did  not  intend  to  elude  the  marriage  act ;  but 
all  thdr  friends  were  fully  informed  of,  and  concurred  in 
the  former  marriage  :  and  we  should  ill  exercise  the  dis* 
cretion  vested  in  the  court,  if  after  the  jury  had  presumed  a 
subsequent  legal  marriage,  under  alLthe  circumstances  of 
tills  case,  we  were  to  set  aside  their  verdict" 

And  in  De  Tasiei  v.  Baring.{l)  Action  on  two  bills  of 
exchange.  The  only  question  to  settle  at  the  trial  was, 
whether  the  piaintifis  were  entitled  to  re^xchange.  It  was 
tried  by  a  special  jury,  who  found  for  the  defendants.  Upon 
motion  for  a  new  trial,  on  the  ground  that  the  verdict  was 
against  evidence,  Lord  Ellenboroughy  Oh.  J.,  delivered  the 
opinion,  that  the  rule  for  a  new  trial  should  be  discharged} 
on  the  ground  that  the  question  was  property  put  to  the 
jury,  to  allow  the  plaintiff  damages  or  expenses  in  the  name 
of  re-exchangB,  if  the  plaintifis  were  either  liable  to  pay,  or 
had  paid,  re-exchange  on  these  bills.  And  that,  as  it  did 
not  appear  to  have  been  clearly  made  out,  that  there  was 
at  the  time  any  course  of  re-^xchange  between  Lisbon  and 
London,  the  court  must  presume  that  the  jury,  which  was 
(me  particularly  conversant  in  subjects  of  this  sort,  found 
for  the  defendant  on  that  ground.  And  the  rule  was  dis^ 
charged. 

So,  in  an  action  for  use  and  occupation,  where  the  plain* 
tiff  sued  under  circumstances  of  hardship,  and  the  testi«* 
mony  for  the  defendant  was  scarcely  sufficient  to  raise  a 
presumption.  Woodcock  v.  Nuth.{2)  The  judge  having 
left  it  to  the  jury,  to  say  whether  the  plaintiff  had  acfsepted 
one  Lewis  as  his  tenant,  a  verdict  was  found  for  the  de* 
fendant,  which  the  plaintiff  moved  to  set  aside.  It  appeared 
the  premises  in  question  were  originally  let  to  Nuihy  and  at 


(1)  11  East,  265.  (2)  8  Bingham,  170. 
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midsummer-day,  1829,  precisely  a  quarter  after  his  term 
had  expired,  he  paid  a  quarter's  rent,  deducting  £10  for 
certain  repairs ;  that  this  was  the  only  time  he  had  been 
fieen  on  the  premises  since  the  term  expired ;  that  the  rent 
had  never  since  been  paid  upon  the  precise  quarter  day ; 
and  that  all  the  subsequent  payments  had  been  made  by 
Lewis.    The  court  observed,  upon  this  state  of  &cts,  they 
could  not  say  there  was  not  evidence  to  go  to  a  jury ;  that 
Lewis  was  really  the  tenant,  and  therefore  refused  the  rule. 
So  in  Campbell  v.  Spencer^iX)  in  ejectment.  The  plain- 
tiff had  bartered  a  store  of  goods  for  a  farm  one  morning, 
while  drinking  bitters  at  a  tavern.  The  contract  was  mark- 
ed by  acts  of  indiscretion  on  the  part  of  the  defendant,  but 
with  no  positive  evidence  of  such  fraud  on  the  part  of  the 
plaintiff  as  would  avoid  it.     The  judge  told  the  jury  that 
there  was  nothing  in  the  evidence,  which  would  authorize 
the  court  to  say  that  the  contract  was  void,  however  indis- 
creet it  might  have  been  on  the  part  of  the  defendant ;  but 
the  evidence  was  for  their  consideration.    The  jury  found 
a  verdict  for  the  defendant,  which,  upon  a  motion  for  a  new 
trial,  was  set  aside ;  and  from  this  decision,  the  defend-' 
ant  appealed.  TUghman,  Ch.  J. — '^  It  is  said  by  the  plain- 
tiff's counsel,  that  the  jury  undertook  to  pronounce  the  con- 
tract altogether  void.    If  that  was  ascertained  on  the 
record,  and  the  case  could  be  reduced  to  that  point,  I  should 
have  no  hesitation  in  saying,  that  there  should  be  a  new 
trial ;  but  this  is  impossible.  We  cannot  say  on  what  point 
the  verdict  was  founded.    Suppose,  now,  the  jury  were  of 
opinion,  that  the  contract  was  so  far  binding  as  to  make  the 
defendant  answerable  in  an  action  for  damages,  but  that  it 
was  not  a  case  in  which  the  plaintiff  was  entitled  to  a  spe- 
cific performance ;  I  then  ask  mjrself  whether  I  am  clear, 
that  on  this  ground  the  jury  were  wrong.    1  have  thought 


(1)  2  Binn.  Rep.  129. 
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a  good  deal  of  it,  and  I  cannot  say  that  I  am.  It  is  one  of 
those  cases  in  which  I  would  not  interfere  with  the  ver- 
dict."(l) 

And  for  a  similar  reason,  the  court  will  not  frtant  a  new 
trial,  where  they  see  plainly  the  result  must  be  the  same ;  as 
in  High  t,  Wils(m.{2)  An  action  in  trespass  against  the 
sheriff,  for  taking  and  carrying  away  the  goods  of  the 
plaintiff.  The  defendant  justified  under  the  execution,  but 
at  the  trial  omitted  to  produce  the  judgment,  on  which  the 
execution  was  issued.  The  jury  found  a  verdict  for  the 
defendant,  and  the  plaintiff  moved  to  set  it  aside,  on  the 
ground  of  defect  of  evidence.  Per  Curiarfi. — "  The  de- 
fendant, in  this  case,  did  not  produce  the  judgment  at  the 
trial.  But  we  are  all  clearly  of  opinion,  that  the  plaintiff 
had  no  right  of  action,  for  the  sale  of  the  horse  was  evi^ 
dently  fraudulent  On  the  authority  of  the  case  of  Mar- 
iyn  V.  Podger,{3)  there  appears  to  be  no  use  or  justice  in 
granting  a  new  trial,  when  the  plaintiff  is  not  entitled  to 
recover.     For  that  reason  the  rule  is  refused." 

And  in  Pangbum  v.  BullJJi)  already  cited.  The  court 
held,  that  if,  on  a  review  of  the  case,  it  shall  appear  that,  from 
the  facts  not  disputed  at  the  trial,  there  was  evidently  a 
a  want  of  probable  cause,  the  verdict  ought  not  to  be  set 
aside,  if  they  see  that  the  jury  have  not  erred  in  point  of 
law,  although  the  charge  was  erroneous,  no  injury  having 
therefore  been  done  to  the  defendant  below,  of  which 
he  had  a  right  to  complain. 

7.  If  the  case  be  frivolous  in  itself,  and  attended  with 
unimportant  results,  the  verdict,  although  contrary  to  the 
weight  of  evidence,  and  even  to  the  charge  of  the  judge, 
will  not  be  set  aside,  and  a  new  trial  granted.(6) 

(1)  Vide  1  Bray  ton's  Vemi.  Rep.  170.        (2)  2  Johns.  Rep.  46. 
(3)  5  Bur.  2631.  (4)  1  Wendell,  345.    Siipra,  p.  MS. 

(5)  Vide  8ap^^  p.  347. 

61 


402  NEW  TRIALS.  [Chap.  XI. 

Anonymous  case.(l)  Action  in  covenant.  Defendant 
replied  /lem  /regit  oonventionetn.  The  question  turned 
upon  repairs ;  and  it  appearing  in  evidence,  that  there  were 
thirty-eight  years  to  run  on  premises,  out  of  a  term  of 
forty,  the  jury  thought  the  injury  was  rather  to  the  posses- 
sion than  to  the  landlord.  They  found  for  the  defendant, 
whereupon  the  plaintiff  moved  for  a  new  trial.  At  the  trial 
it  appeared  notice  had  been  given  to  the  tenant  to  repair. 
And  it  further  appeared,  lead  had  been  stolen  off  the  house, 
and  the  tiles  to  come  at  it.  But  the  damage  had  been  repair-* 
ed  in  a  great  measure ;  and  tlie  jury  said  they  believed  there 
was  not  above  a  shilling  damages,  upon  what  was  left  un^ 
repaired.  Mr.  Justice  Aston  said,  upon  so  small  an  oc«- 
casion  they  would  not,  and  the  court  never  was  used,  to 
grant  a  new  trial.(2) 

So  in  Roberta  v.  Karr,{3)  Action  of  trespass,  for  break* 
ing  and  entering  the  plaintiff's  close,  destroying  his  fence 
and  two  plants  of  ivy  there  growing,  and  ibr  an  injury  done 
to  a  wall,  by  inserting  raAers  into  it  The  defendant  plead* 
ed  several  pleas,  including  a  right  of  way.  Lord  Ellen- 
boroughj  Cb.  J.,  who  presided  at  the  trial,  directed  the  jury 
that  the  plaintiff  was  entitled  to  a  verdict  upon  the  last 
count  of  the  declaration,  upon  the  evidence  given  by  one 
witness,  who  gave  his  opinion  that  the  wal)  was  damaged 
to  the  amount  of  four  or  five  pounds.  The  jury  found  fov 
the  plaintiff  on  aome  issues,  and  for  the  defendant  on 
others.  Both  moved  for  a  new  trial,  pn  the  ground  of  issues 
found  being  against  the  weight  of  evidence.  Mavsjieldj 
Ch.  J. — "  The  judge  who  tried  the  cause  has  intimated  an 
opinion,  though  not  very  strongly,  in  favour  of  the  plaintiff, 
but  he  rested  it  chiefly  on  the  other  issue,  on  which  there 
was  evidence  of  the  plaintifi^s  wall  having  been  damaged 


(1)  LoSl,  528.  V  (2)  Et  vide  2  Blads.  851. 

(3)  1  Taant.  495. 
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to  the  amount  of  five  pounds.    But  as  to  that  issue  the 
court  will  not  grant  a  new  trial  for  so  trifling  a  sum  as  five 
pounds. 
And  in  Brown  v.  Ray,(\)  Action  of  replevin  fdr  talcing 

■ 

the  plaintiff's  cattle.  The  defendant  avowed  they  were  in  hia 
cjose  unlawfully,  and  that  he  took  them  imder  a  distresSi 
damage  feasant.  Plea  in  bar,  that  they  escaped  into  the 
defendant's  close,  through  a  defect  of  a  fence,  which  the 
defendant  ought  to  have  repaired.  The  jury  found  a  ver- 
dict for  the  plaintiff.  Damages,  four  guineas.  A  rule  uisi 
was  applied  for,  on  the  ground  that  the  verdict  was  against 
the  weight  of  evidence.  Lord  Chief  Justice  Best — "  If 
Mre  were  to  grant  a  new  trial,  it  is  quite  clear,  it  must  be  on 
the  terms  of  the  payment  of  costs  by  the  defendant,  and 
be  might  eventually  be. put  to  the  expense  of  £50,  to  get 
rid  of  the  trifling  sum  of  four  guineas,  for  which  the  plain- 
tiff has  obtained  a  verdict.  Although  the  rule  that  the 
court  will  not  grant  a  new  trial,  on  account  of  trifling 
damages,  may  not  extend  to  an  action  of  replevin,  still  it 
appears  to  me  to  be  so  far  salutary,  as  not  to  be  entrenched 
pn  in  the  present  instance,  or  induce  us  to  disturb  the  ver- 
dict."(2) 

So  in  Hunt  v.  Burrel^  and  others.(3)  Action  in  tre»« 
pass,  quare  claueum  f regit.  The  defendants  justified  at 
the  trial,  by  virtue  of  an  execution  against  the  plaintiflf. 
One  of  them  acted  as  the  deputy  of  the  under-sheriff,  and 
upon  offering  the  deputation  in  proof,  it  was  overruled  by 
the  judge  as  a  justification,  but  permitted  in  mitigation. 
The  jury  found  a  verdict  for  the  plaintiff  of  $5  damages. 
The  question,  whether  the  deputation  ought  to  have  been 
received,  was  submitted  without  argument    The  court 


(1)  9  Moore,  583. 

(2)  Vide  2  Verai.  Rep.  185.    Brayton's  Verm.  Rep.  170. 

(3)  6  Joimi.  Rep.  137. 
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held  that  it  was  competent  testimony,  but  denied  a  new 
trial,  concluding  thus : — "  But,  though  the  evidence  ought 
to  have  been  received,  this  case  will  not  justify  a  new  triaL 
As  the  plaintiff  recovered  but  five  dollars,  he  must  pay  liill 
costs  to  the  defandants,  as  no  certificate  of  the  judge  has 
been  given,  and  as  the  title  did  not  in  any  wise  come  In 
question.  It  certainly,  then,  would  not  be  fit  to  award  a 
new  trial,  and  create  all  that  additional  expense,  merely  to 
save  five  dollars  to  the  defendants,  and  on  that  ground 
only  the  motion  is  denied."(l) 

Nor,  on  the  contrary,  are  value  and  importance  of  them* 
selves  sufficient  to  procure  a  new  trial,  unless  coupled  with 
some  departure  from  law,  or  a  finding  against  the  eyi- 
dence,  as  in  Vernon  v.  Hankei/,{2)  Action  for  money  had 
and  received.  Plea,  general  issue,  and  verdict  for  plain^ 
tiff,  £16,930.  The  court  granted  a  rule  to  show  cause 
why  there  should  not  be  a  new  trial.  The  judge  reported 
that  one  Tyler  had  committed  a  clear  act  of  bankruptcy, 
on  the  night  of  the  second  of  May,  1785,  which  was  well 
known  to  the  defendants,  who  were  her  bankers ;  and  it 
appeared  by  their  books,  that  so  much  as  the  ver<Uct  was 
taken  for,  had  been  received  by  them  on  account  of  the 
bankrupt  afier  that  time.  On  a  motion  for  a  new  trial,  the 
case  was  elaborately  argued,  and  much  stress  was  laid  on 
its  importance,  by  reason  of  the  amount  of  the  verdict 
The  judges  delivered  their  opinions  seriatim,  and  dis- 
charged the  rule.  Butter,  J.,  best  illustrates  the  rule :  "  The 
grounds  which  have  been  mentioned  by  the  defendants' 
counsel,  have  frequently  been  allowed,  and  ought  always 
to  govern  the  court  in  granting  rules  to  show  cause  why 
there  should  not  be  a  new  trial.  But  there  is  a  wide  dif-* 
ference  between  the  reasons  which  ought  to  induce  tht 
court  to  grant  such  rules,  sind  those  which  are  sufficient  to 


\ 


(1)  Vide  3  Johns.  Rep.  237.  (2)  2  Tenn  Rap*  lia 
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.  grant  new  trials.  It  is  well  known  that  in  this  court  a 
rale  to  show  cause  why  there  should  not  be  a  new  trial,  is 
§pranted  for  little  more  than  asking,  if  any  plausible  doubt 
C8D  be  stated ;  but  if  this  were  to  be  followed  up  by  naaking 
the  rule  absolute  on  the  same  grounds,  it  would  be  great 
injustice  to  the  parties,  and  would  tend  to  multiply  litiga* 
lion  to  an  enormous  degree.  Value  alone  is  not  a  ground 
for  granting  a  new  trial,  although  it  frequently  weighs  in 
granting  a  rule  to  show  cause.'Xl) 

9.  When  the  judge  who  tries  the  case  expresses  him- 
self satisfied  with  the  verdict,  although  against  the  weight 
of  evidence,  the  court  will  seldom  set  it  aside  and  grant  a 
new  trial :  on  the  contrary,  when  he  is  dissatisfied  it  is  al- 
most of  course  to  grant  it. 

The  rule  is  thus  laid  down  by  Judge  Buller — "  Upon  a 
motion  for  a  new  trild,  the  way  is  to  grant  a  rule  to  show 
cause,  and  then  the  puisne  judge  of  the  court  speaks  to  the 
judge  who  tried  the  cause  (if  it  be  not  one  of  the  same  court) 
and  obtains  a  report  from  him  of  the  trial,  and  also  a  signi- 
fication of  what  his  sentiments  are  upon  it.  If  the  judge 
declare  himself  satisfied  with  the  verdict,  it  hath  been  usual 
not  to  grant  a  new  trial,  on  account  of  its  being  a  verdict 
against  evidence.  On  the  other  hand,  if  he  declared  him- 
self dissatisfied  with  the  verdict,  it  is  pretty  much  of  coarse 
to  grant  it.'X2) 

In  one  ctuse,  Wheeler  v.  Pitt,(3)  the  verdict  was  for  the 
plaintifi*,  but  on  the  report  of  Willes,  Oh.  J.,  before  whom 
the  cause  was  tried,  that  the  weight  of  evidence  was,  in  his 
opinion,  with  the  defendant,  a  new  trial  was  granted. 

In  Berks  v.  Mason,{i)  Ryder,  Ch.  J.,  before  whom  the 
case  was  tried,  reported  that  there  was  evidence  on  both 


(1)  Vide  Infra  «  Small  Damages,"  Chap.  XII. 

(2).B«11  N.  P.,  327.       (3)  6  Bac.  AK  663.     *  (4)  0«7ir,  IMi. 
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aidei ;  bat  that  the  evidence  for  the  party  in  whose  favour 
the  Terdict  was,  was  so  very  slight  that  the  jury  ought  not, 
m  his  opinion,  to  have  regarded  it,  and  that  the  evidence 
for  the  other  party  was  very  strong,  and  he  added  that  he 
waa  dissatified  with  the  verdict.    A  new  trial  was  granted. 

In  Rands  v.  7V/pp.(l)  The  plaintiff  was  a  tobacco* 
diflt,  and  lived  near  Guildhall,  London.  He  married  the 
daughter  of  the  defendant,  who  was  an  alderman  in  Hull| 
and  had  four  hundred  pounds  portion  with  her.  After  the 
marriage  the  defendant  spoke  merrily  before  three  wit- 
nesses, '^  That  if  his  son-in-law  would  procure  himself  to  be 
knighted,  so  that  his  daughter  might  be  a  lady,  he  would 
then  give  him  two  thousand  pounds  more,  and  would  pay 
one  thousand  pounds,  part  thereof  presently,  upon  such 
knighthood,  and  the  other  one  thousand  pounds,  within  a 
fear  after.  The  son-in-law,  without  acquainting  the  de- 
fimdant,  did,  about  nine  months  afterwards,  procure  himself 
to  be  knighted  and  brought  an  assumpsit  for  the  two  thou* 
sand  pounds,  which  was  tried  before  Norihy  Ch.  X,  at 
Guildhall,  and  the  jury  gave  £1,500  damages.  The  chief 
justice  thought  it  was  a  hard  verdict,  for  he  was  not  clearly 
Satisfied  that  the  agreement  was  good,  it  beiiig  only  for 
words  which  were  spoken  by  the  old  man  when  he  had 
bat  a  weak  metniory.  And  thereupon  a  new  trial  was 
granted,  because  the  chief  justice  thought  it  was  fit  so  to 
be.(2) 

80,  in  Letgoe  v.  Pt//,(3)  in  ejectment,  and  verdict  for 
ksMr  of  plaintiff.  The  chief  justice  certified,  that  the 
premises  in  question  were  copyhold,  and  both  parties 
claimed  under  one  George  Cromwell,  who  had  made  two 
several  surrenders.  The  question  upon  the  trial  was, 
whether  Cromwell  was  compos  mentis  at  the  time  of  the 


(1)  2  Mod.  199.  {%)  Vide  3  Yoonge  A;  Jmis,  364. 

(S)  Bvrne^  489. 
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surrender  under  which  the  defendant  claimed ;  that  nothing 
was  objected  to  Cromwell's  insanity,  till  twelve  years  after 
such  surrender,  and  that  the  chief  justice  was  of  opinion 
the  stren^  of  the  evidence  was  with  the  defendant.  The 
court  ordered  a  new  trial,  upon  payment  of  costs. 

In  Lessee  of  Cain  v.  Heiiderson^{\)  it  was  held,  when 
the  jndge  who  tried  the  cause  is  not  dissatisfied  with  the 
verdict,  it  must  be  a  very  strong  c^se  that  will  induce  Ats 
court  to  grant  a  new  trial. 

And  in  Harrison  v.  /?cHran.(2)  Verdict  for  {daintiff,  and 
motion  for  a  new  trial,  and  one  ground  taken  was,  that  the 
verdict  was  against  evidence.  Washington^  J.,  delivering 
the  opinion  of  the  court  upon  this  point,  asks — '^  Is  thk 
verdict  warranted  by  the  evidence?  or,  in  other  word% 
ought  we  to  be,  or  are  we,  satisfied  with  it  ?  Speaking  fet 
myself,  I  miist  declare,  that  I  am  satisfied.  But  my  brotheo*! 
who  sat  with  me  upon  the  trial  of  the  issue,  autboriaes  ml 
to  say,  that  he  is  not  entirely  so.  This  diflference  of  opt- 
nion,  upon  a  question  which  conscience  alone  can  decide, 
is  conclusive  to  induce  my  acquiescence  in  the  motion. 
As  a  man,  I  am  satisfied  with  the  verdict ;  but  as  a  jndgi^ 
I  ought  not  to  be  satisfied,  unless  the  court  is  iM>.  Let  a 
new  trial  be  awarded." 

But  a  new  trial,  when  no  injustice  appears  to  have  been 
done,  will  be  refused,  notwithstanding  the  verdict  was,  in 
the  opinion  of  the  judge  before  whom  the  cause  was  tried, 
contrary  to  the  weight  of  evidence.  In  Ashley  v.  Ashley  jl^) 
the  judge,  before  whom  the  cause  was  tried,  reported,  that 
the  weight  of  evidence  was  with  the  plaintiff,  and  that,  in 
his  opinion,  the  jury  ought  to  have  found  a  verdict  for  him. 
A  new  trial  was  refused,  the  court  observing,  that,  as  there 


(1)  2  Binn.  108.  (2)  4  Wash.  C.  C.  R.  22. 

(3)  2  Btr.  1142. 
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wms  evidence  for  the  defendant,  the  jury  were  the  proper 
persons  to  jud^  on  which  side  the  weight  of  evidence  was< 

Aqd  in  Smith  v.  Huggins,{l)  a  new  trial  was  refused, 
althouj^  Lecy  Ch.  J.,  reported,  that  the  evidence  for  the 
plaintiff  was  very  weak,  and  that  he  had  summed  up  the 
evidence  strongly  for  the  defendant.(2) 

And  held,  in  Fehl  v.  Goodj{3)  that  though  a  verdict  be 
against  the  opinion  of  the  judge  who  tried  the  cause,  yet 
if  it  turned  upon  the  credit  of  witnesses,  a  new  trial  will 
not  be  granted,  except  in  extraordinary  cases.''(4) 

It  may  be  proper  to  add,  that  in  most  of  the  states  a  dif-* 
fer^at  practice  prevails  from  what  obtains  in  England. 
There,  the  case  is  reported  by  the  judge  who  presided  at 
the  trial ;  here,  generally,  it  is  made  up  by  the  counsel  on 
both  sides,  and  settled  by  the  judge.  Of  course,  where  this 
jHractice  prevails,  it  is  not  probable,  that  the  opinion  of  the 
presiding  judge  can  have  the  same  controlling  influence  as 
in  the  English  courts.  With  us,  in  New- York,  not  only 
does  this,  practice  in  making  up  the  case  exist,  but  since 
the  amendment  of  the  constitution,  the  judges  of  the  su-* 
preme  court  sit  only  in  bank,  and  do  not,  as  formerly,  travel 
the  circuit,  and  preside  at  nisi  priua.  To  them,  therefore, 
this  last  rule  has  strictly  no  application. 


(1)  2  Str.  1142. 

(2)  Et  Tide  i  W.  Blacks.  1.    2  Str.  1105.  (3)  2  Binn.  49& 
(4)  Vide  2  Seig.  db  Rawle,  298.    2  S.  C.  Con.  Rep.  452.  323. 


CHAPTER  Xn. 

iSy  reason  of  the  damages. 

The  object  of  an  action  being  the  recovery  of  a  sum  trf 
money  for  a  demand  unjustly  withheld,  or  a  breach  of  con^ 
tract  or  wrong  committed,  it  is  the  special  province  of  the 
jury  to  ascertain  the  justice  of  the  demand,  the  terms  of  the 
^contract,  or  the  extent  of  the  injury,  and  by  their  verdict) 
to  liquidate  the  amount.  In  actions  on^  or  arising  out  of 
contracts,  they  are  furnished  by  the  evidence  with  a  rule 
to  measure  the  just  amount ;  but  in  actions  sounding  in 
damages,  or  torts  to  the  person,  they  are  to  be  guided  by 
their  sense  of  justice.  It  is  here,  however,  they  are  most 
liable  to  err.  Their  feelings  and  passions  are  appealed  to 
and  excited,  and  necessarily  less  or  more  n^  up  with  the 
&cts ;  and  hence  their  finding  frequently  betrays  undue 
motives,  and  manifests  an  excess  of  feeling  on  one  side  ot 
the  other ;  sometimes  in  a  culpable  excess  of  damages,  and 
at  others  in  an  unjust  diminution.  At  one  time,  it  was 
doubted  whether,  in  cases  of  mere  personal  tort,  the  court 
had  the  power  to  interfere^  on  the  ground  of  excessive 
damages;  or  the  contrary.(l)  But  the  practice  has  been 
long  settled,  conceding  to  the  court  the  right  to  control  ver- 
dicts in  relation  to  damages,  as  well  as  to  every  other  inci- 
dent, in  all  cases  without  exception  ;(3)  with  this  difference. 


(1)  Vide  Sayie's  Law  of  Damages,  210—238.     3  Anst.  808L 
1  Term  Rep.  277.    5  Taunt.  277. 

(2)  Vide  Sayre's,  ut  supra.    2  Tidd,  917.    Gra.  P)rae%  514% 
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however,  that  on  questions  of  contract,  or  when  an  ascer- 
tained test  of  the  correct  amount  is  ftirnished,  the  court  in- 
terposes the  correction  with  less  reluctance  than  in  cases  of 
mere  injury,  when  the  damage  is  at  large,  and  the  finding 
on  that  point  must  of  necessity  be  arbitrary.  The  prac- 
tice, in  this  particular,  is  thus  laid  down  by  Justice  Buller  ; 
— "  In  actions  founded  upon  torts,  the  jury  are  the  sole 
judges  of  the  damages ;  and  therefore,  in  such  cases,  the 
court  will  not  grant  a  new  trial  on  account  of  the  damages 
being  trifling  or  excessive.  But  in  actions  founded  upon 
contract,  and  where  debt  would  lie,  and  before  Slade's  case 
would  have  been  brought,  the  court  will  inquire  into  the 
circumstances  of  the  case,  and  relieve  if  they  see  reason.'*(l) 
To  this  part  of  the  subject  the  subsequent  rules  will  apply. 

I.  In  personal  torts  and  actions,  generally  sounding  in^ 
damages,  it  being  within  the  strict  province  of  the  jury  to 
estimate  the  injury ;  unless  there  be  a  manifest  abuse,  the 
court  will  not  interfere.  In  its  general  acceptation,  this 
rule  applies  equally  to  an  unjust  lessening  of  the  damages, 
as  to  an  intemperate  excess — as  well  in  inquests  as  contest- 
ed cases. 

In  an  Anonymous  case,(2)  the  defendant  moved  for  a 
new  writ  of  inquiry  into  London,  and  to  stay  the  filing  of 
the  former,  because  of  excessive  demages  given ;  but  it 
was  denied. 

Chisvers  v.  Lambert.{3)  Skinner  moved  for  defend- 
ants to  set  aside  the  inquisition  taken  before  the  coroner, 
upon  a  writ  of  inquiry  for  excessiveness  of  damages,  which 
were  £50.  It  was  an  action  brought  for  a  false  return  of 
a  rescous^  whereby  the  present  plaintiff,  one  Cripple,  hav- 
ing brought  his  action  against  the  defendants  for  the  fiilse 
return,  had  recovered  £20  damages.    The  court  made  a 


(1)  Bull.  N.  P.  3:^7.         (8)  1  Mod.  2.  (3)  Banes,  829. 
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rule ;  whereupon  Eyre  showed  cause,  and  produced  affi- 
davits, that  plaintiff,  who  kept  a  tavern  at  Twickenham, 
was  taken  up  by  a  writ  o(  rescous^ounded  upon  the  said 
return,  and  carried  to  Newgate,  where  he  was  sometime 
imprisoned  and  put  to  very  great  expenses  ;  and  the  coun* 
sel  for  the  defendants  attended  before  the  coroner  at  the 
execution  of  the  writ  of  inquiry.  The  court  discharged 
the  rule. 

So,  in  Surges  v.  Nightingale.{l)  A  writ  of  inquiry 
was  executed,  and  plaintiff  moved  to  quash  the  inquisi- 
tion, by  reason  of  the  smallness  of  damages,  which  was 
denied.  Prince,  for  plaintiff;  Wright,  for  defendant. 
The  court  ruled  that  where  the  jury  find  any  damages,  the 
inquisition  must  stand ;  cUiter,  had  they  found  no  dam* 
ages. 

And  in  Mauricet  v.  Brecknock.{2)  Motion  for  a  rule  to 
sliow  cause,  why  the  inquisition  taken  upon  the  writ  of 
inquiry  in  this  cause,  should  not  be  set  aside,  on  account 
of  the  smallness  of  the  damages.  It  was  an  action  on  the 
case,  for  maliciously  suing  out  a  commission  of  bankruptcy 
against  the  plaintiff,  and  also  for  maliciously  holding  him 
to  bail  for  £1020.  The  defendant  let  judgment  go  by 
default,  upon  which  a  writ  of  inquiry  was  executed,  and 
the  jury  gave  only  £5  damages.  The  affidavit  upon 
which  Baldwin  moved,  stated,  that  the  plaintiff's  attorney 
had  proved,  before  the  jury,  that  his  bill  of  costs  to  the 
plaintiff  for  superseding  the  commission  of  bankruptcyi 
amounted  to  upwards  of  £30,  and  that  no  evidence  was 
produced  on  the  part  of  the  defendant.  The  court,  after 
some  difficulty,  granted  the  rule.  And  upon  cause  shown, 
Lord  Mansfield — "He  has  confessed  malice  in  point  of 
form,  and  merely  for  the  purpose  of  letting  the  plaintiff  in. 


(1)  Barnes,  230.  (2)  2  Doug.  509. 
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to  prove  the  degree  of  injury  he  has  received."    And  rule 
di8charged.(l) 

These  are  cases  on  writs  c^  inquiry,  but  they  &U  within 
the  rule,  the  courts  taking  no  distinction  between  inquests 
and  verdicts,(2)  and  are  well  calculated  to  illustrate  the 
principle  embraced  in  it,  that  the  jury  are  the  sole  judges ; 
and  so  long  as  no  abuse  appears,  their  finding  will  be  con- 
clusive. As  a  further  illustration,  the  decisions  of  the 
courts,  in  contested  cases,  may  be  adduced,  in  applications 
for  new  trials  in  evert/  species  of  tort,  on  the  ground  of 
damages ;  Exempli  gratia, — 

Acticms  of  crim,  con.,  a  species  of  personal  tort,  sui 
generis,  from  its  nature  placed  almost  beyond  the  control 
of  the  courts,  and  emphatically  consigned  to  the  province 
of  the  jury,  in  the  matter  of  damages.  Here  the  courts  will 
not  interfere,  without  proof  of  the  most  flagrant  abuse. 

In  Wilford  v.  Berkley.{3)  Motion  for  a  new  trial,  for 
ezcessiveness  of  damages.  It  was  an  action  for  criminal 
conversation  with  the  plaintiff 's  wife,  and  the  jury,  a  spe- 
cial one,  had  given  £600  damages.  The  defendant  was  a 
clerk  in  the  exchequer,  during  pleasure,  and  at  a  salary  of 
£50  a  year  only,  which  was  his  whole  subsistence.  The 
court  were  all  clear  and  unanimous  that,  although  there 
was  no  doubt  of  the  power  of  the  courts,  to  exercise  a  pro- 
per discretion  in  setting  aside  verdicts,  for  excessiveness  of 
damages,  in  cases  where  the  quantum  of  the  damage  really 
suffered  by  the  plaintiflf  could  be  apparent,  or  they  were  of 
such  a  nature  that  the  court  could  properly  judge  of  the 
degree  of  the  injury,  and  could  see  manifestly,  that  the  jury 
had  been  outrageous  in  giving  such -damages,  as  greatly 
exceeded  the  injury;  yet  the  case  was  very  different,  where 
it  depended  upon  circumstances  which  were  properly  and 
solely  under  the  cognizance  of  the  jury.    They  held  the 


(1)  Vide  2  Str.  1259. 

(2)  Vide  5  Johns.  Rep.  138,  in  notis.  (3)  1  Bun-.  609. 


Chap.  XIL]  OCCASIONED  BY  DAMAGES.  413 

case  of  ciiminal  conversation,  to  be  of  this  l^ittei  kind ;  for 
the  injury  suffered  by  the  husband,  and  the  estimate  of  the 
damages  to  be  assessed,  must,  in  their  nature,  depend  en* 
tirely  upon  circumstances,  which  it  was  strictly  and  pro* 
perly  the  province  of  the  jury  to  judge  o^  and  in  the  present 
case,  they  could  not  say  that  £600  was  too  much,  or  that 
£50  would  have  been  too  little. 

The  case  of  Chem  v.  BrigJiV)  noticed  by  the  reporter, 
and  subjoined  to  the  last  cited  case,  before  Lord  Chief  Jus- 
tice PrcUty  was  exactly  similar  to  this ;  the  same  sum  of 
£600  was  given,  and  a  like  motion  was  rejected  then,  upon 
the  same  principle  as  the  courts  rejected  the  former  one. 

In  Dvberley  v.  Ghmning^i^)  an  attempt  was  made  to 
show  the  connivance  of  the  plaintiff  at  the  criminal  inter- 
course :  Lord  Kenyan^  in  summing  up  the  evidence,  told 
the  jury  that,  if  they  were  of  opinion  that  the  husband 
had  consented  to  the  infidelity  of  his  wife,  it  took  away 
the  ground  of  action,  and  they  should  find  a  verdict  for 
the  defendant ;  or  if  he  had  been  guilty  of  gross  negligence 
or  inattention  to  her  conduct,  that  would  go  far  in  miti- 
gation of  the  damages,  and  to  this  opinion  he  himself  most 
strongly  inclined ;  but  they  were  to  assess  what  damages, 
under  all  the  circumstances,  the  plaintiff  was  entitled  to. 
The  jury  found  a  verdict  for  the  plaintiff  with  £5000 
damages.  A  rule  was  obtained  to  show  cause  why  the  ver- 
dict should  not  be  set  aside,  and  a  new  trial  had,  as  a  ver- 
dict against  evidence,  and  on  the  ground  of  excessive 
damages.    It  was  pressed  upon  the  court  that  this  question 
of  damages  being  within  the  sole  province  of  the  jury,  ail 
apphcation  for  a  new  trial,  on  the  ground  of  excess,  is  an 
appeal  from  the  proper  jurisdiction  to  another  which  has 
no  cognizance  of  such  a  question.    But,  per  Lord  Kenyon, 
Ch.  J. — "  This  is  by  no  means  encroaching  upon  the  juris* 


(1)  1  Burr.  609. .  (2)  4  Term  Rep.  651. 


414  NEW  TRIALS.  [Chap.  XII. 

dictioQ  of  the  jury,  nor  drawing  the  question  to  the  exa- 
mination of  a  different  tribunal  from  that  to  which  the 
constitution  has  referred  it,  for  it  is  not  substituting  a  dif- 
ferent judgment,  in  the  place  of  that  which  has  been 
pronounced,  but  requiring  the  same  jurisdiction  to  recon- 
sider that  opinion,  which  appears  to  be  erroneous.  With- 
out this  general  power  in  the  court,  injustice  would  be 
done  in  many  cases.  Under  all  the  circumstances,  I  think 
the  damages  were  much  larger  than  ought  to  have  been 
given.  But  here  I  doubt  what  conclusion  I  ought  to  draw 
firom  all  the. premises.  And  my  difficulty  arises  from  my 
being  unable  to  fix  any  standard,  by  which  I  can  ascertain 
the  excess,  which,  according  to  my  view  of  the  case,  I  think 
the  jury  have  run  into.  Where  there  is  no  such  standard, 
how  are  the  errors  of  the  jury  to  be  rectified  ?  What  mea- 
sure csin  we  point  put  to  them  by  which  they  ought  to  be 
guided?  I  should  have  been  satisfied  even  if  nominal 
damages  only  had  been  given ;  but,  as  the  jury  have  form- 
ed a  different  judgment  upon  the  evidence,  I  know  not  why 
my  judgment  should  be  preferred  to  theirs  upon  such  a 
subject."  And  Per  totam  Curiam. — The  rule  was  dis- 
charged.(l) 

And  in  Charribers  v.  Caulfield.{2)  Action  of  crtm.  c(m.^ 
and  verdict  for  plaintiff,  with  £2000  damages.  Motion  to 
set  aside  verdict,  and  one  ground  taken  was,  that  the  dama- 
ges were  excessive.  It  appeared  that  the  plaintiff  and  his 
wife,  by  whom  he  had  many  children,  had  lived  happily 
together,  until  his  suspicions  of  the  defendant  began ;  after 
which  there  had  been  differences  and  occasional  separa- 
tions between  them,  from  time  to  time,  until  their  final 
separation,  in  consequence  of  the  adultery.  This  was  two 
or  three  years  after  a  deed  of  separation  had  been  entered 


(1)  Vide  2  Mod.  150.    1  Lev.  97.    Comb.  170. 

(2)  6  East,  244. 
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into  between  them,  and  after  they  had  lived  together  again. 
After  an  elaborate  argument,  Lord  Ellenborough  delivered 
the  opinion  of  the  court — "As  to  the  second  ground  upon 
which  the  new  trial  was  moved  for,  that  of  excessive  dama- 
ges, if  it  appeared  to  us,  £rom  the  amount  of  the  damages 
given,  as  compared  with  the  facts  of  the  case  laid  before 
the  jury,  that  the  jury  must  have  acted  under  Ate  influence 
either  of  undue  motives  or  some  gross  error,  or  misconcep- 
tion on  the  subject,  we  should  have  thought  it  our  duty  to 
submit  the  question  to  the  consideration  of  another  jury ; 
but  this  does  not,  upon  a  review  of  the  whole  evidence, 
appear  in  the  present  instance  to  have  been  the  case." 
And  rule  discharged. 

In  Torre  v.  Sum7nerSj{l)  a  case  of  crim.  can,^  tried  be- 
fore Mr.  Justice  Bay,  at  Charleston,  in  1819,  the  jury  gave 
$6000  damages ;  and  upon  a  motion  to  set  the  verdict  aside 
as  excessive,  the  court  refused  it,  giving,  as  their  reason, 
that  it  was  a  case  peculiarly  within  the  province  of  the 
jury,  that  it  was  not  too  much  for  Jthe  wounded  feelings  of 
a  husband,  nor  by  way  of  example  to  purify  and  sustain 
the  public  morals. 

So,  in  actions  for  a  malicious  prosecution;  as  in  an 
AnonymoiM  case.(2)  Defendant  moved  for  a  new  trial, 
and  Mr.  Justice  Page  certified  the  damages,  which  were 
£60,  to  be  excessive;  but  the  action  appearing  to  be 
brought  for  a  malicious  prosecution,  and  plaintifi*  having 
been  imprisoned  and  tried  for  felony,  the  court  were  of 
opinion,  that,  in  the  nature  of  the  thing,,  the  damages  ap- 
peared to  be  moderate,  and  therefore  refused  to  grant  a 
new  trial. 

And  in  Farmer  v.  Darling.{3)  Malicious  prosecution, 
and  dama^  £260.    Motion  to  set  aside  the  verdict  on  the 


(1)2  Natt  db  M<Cord,  267.  (2) '  Barnes,  436. 

(3)  4  Burr.  1971. 
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ipnound  of  excessive  damages,  and  verdict  against  evidence. 
The  defendant  had  maliciously  indicted  the  plaintiff  for 
two  nuisances,  in  defending  which  he  had  been  put  to 
great  expense.  Lord  Matisfield. — "  As  to  the  excessive- 
nesB  of  the  damages,  it  does  not  appear  by  the  verdict,  how 
fiir  the  jury  gave  it  upon  the  billj  and  how  far,  upon  the 
whole  circumstances  of  the  case  taken  together.  The  end 
and  tendency  of  these  two  indictments,  was  to  ^ive  this 
plaintiff  from  his  business  of  a  poulterer,  after  having  long 
carried  it  on.  This  was  sworn  to  have  been  the  prosecu- 
tor's view  in  preferring  them,  and  they  might  affect  the 
man's  credit  There  are  many  circumstances  which  make 
it  reasonable,  not  to  indulge  the  present  defendant  in  send- 
ing it  to  a  new  litigation,  only  to  abate  the  quantum  of  the 
damages,  when  he  has  been  so  much  in  the  wrong." 
Therefore,  a  new  trial  was  refused. 

And,  in  GHlbert  v.  Burtenskaw^{l)  for  maliciously  indict- 
ing the  plaintiff  for  perjury,  and  verdict  for  plaintiff,  with 
£400  damages.  Motion  for  a  new  trial,  on  the  ground  of 
excessive  damages.  Lord  Chief  Baron  Smythe,  before 
whom  the  cause  was  tried,  was  very  well  satisfied  with  the 
verdict.  Per  Lord  Mansfield,  denying  the  motion. — "  The 
whole  ground  of  the  application  rests  on  the  point  of  exces- 
sive damages.  I  should  be  sorry  to  say,  that  in  cases  of 
personal  torts,  no  new  trial  should  ever  be  granted  for 
damages,  which  manifestly  show  the  jury  to  have  been 
actuated  by  passion,  partiality  or  prejudice.  But  it  is  not 
to  be  done  without  very  strong  grounds  indeed ;  and  such 
as  carry  internal  evidence  of  intemperance  in  the  minds  of 
the  jury.  It  is  by  no  means  to  be  done,  where  the  court 
may  feel,  that  if  they  had  been  on  the  jury  they  would 
have  given  less  damages,  or  where  they  might  think  the 
jury  themselves  would  have  completely  discharged  their 


(I)  Cowp.  230. 
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duty  in  giving  a  less  sum.  Of  all  the  cases  left  to  a  jury, 
none  is  more  emphatically  left  to  their  sound  discretion^ 
than  such  a  case  as  this ;  and  unless  it  appears  that  the 
damages  are  flagrantly  outrageous  and  extravagant,  it  is 
difficult  for  the  court  to  draw  the  line."(l) 

And,  in  Leith  v.  Pope,(2)  where  the  defendant  had 
indicted  a  baronet  for  a  larceny,  under  circumstances  of 
great  outrage,  and  with  a  view  to  screen  himself  from  tho 
charge  of  usury  on  Joans  made  to  the  plaintiff,  and  the  jury 
gave  a  verdict  £10,000  damages.  On  an  application  to 
the  court  for  a  new  trial,  on  account  of  the  excessiveness 
of  the  damages,  Lord  Chief  Justice  De  Cfrey,  in  bis  re^- 
port  of  the  case,  added  his  opinion,  with  which  the  other 
judges  concurred,  that  in  cases  of  tort,  the  court  will 
not  interpose  on  account  of  the  largeness  of  damages,  un- 
less they  are  so  flagrantly  excessive,  as  to  afford  internal 
evidence  of  the  prejudice  and  partiality  of  the  jury.  That 
is,  unless  they  are  most  outrageously  disproportionate! 
edther  to  the  wrong  received,  or  to  the  situation  and  cir« 
cumstances  of  either  the  plaintiff  or  defendant.  Applying 
this  rule,  his  lordship  proceeded,  ^<  the  plaintiff  is  a  man  of  fa^ 
mily,  a  baronet,  an  officer  in  the  army,  and  a  member  of 
parliament,  which  may  render  the  value  of  an  injury  done 
to  him,  especially  when  directed  against  his  life,  adequate 
to  £10,000.  The  court  cannot  enter  into  stories  of  private 
scandal,  which  have* been  liberally  propagated  on  both 
sides.  The  defendant  appeared  upon  evidence  to  be  ex- 
ceeding wealthy,  and  well  able  to  sustain  such  a  verdict. 
In  possession,  upon  record,  of  seventy-seven  judgments,  to 
the  amount  of. more  than  £100,000,  in  the  actual  receipt  of 
near  £3000  per  annum,  annuities  for  young  gentlemen's 
lives.  This  was  not  then,  nor  is  now,  contradicted  by  the 
defendant."    And  rule  discharged.(3) 


(1)  Vide  Loflft,  771.  (2)  2  W.  Blacks.  1827. 

(3)  Vide  2  8tr.  691. 
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Hewlett  V.  Cr%ichieyj{\)  for  a  malicious  prosecution,  for 
causing  the  plaintiff  to  be  indicted  for  seven  distinct  felo- 
nies, and  verdict  for  the  plaintiff,  with  £2000  damages. 
The  principle  ground,  on  motion  for  a  new  trial,  was,  Uiat 
the  damages  were  excessive.  Matisfield,  Ch.  J. — "  As  to 
that,  it  is  extremely  difficult  to  estimate  damages.  You 
may  take  twenty  juries,  and  every  one  of  them  will  differ 
from  £2000  down  to  £200.  I  have  always  felt  that  it  is 
extremely  difficult  to  interfere  and  say  when  damages  are 
too  lai^.  Nevertheless,  it  is  now  well  acknowledged  in  all 
the  courts  of  Westminster  Hall,  that  whether  in  actions  for 
criminal  conversation,  malicious  prosecutions,  words,  or 
any  other  matter,  if  the  damages  are  clearly  too  large,  the 
court  will  send  the  inquiry  to  another  jury.  There  are 
some  damages  so  large,  that  it  is  impossible,  but  that  every 
man  must  acknowledge  they  are  too  large.  But  in  every 
case  where  the  courts  interfere,  they  always  go  into  all  the 
circumsteinces  of  the  plaintiff  and  the  defendant,  and  put 
themselves  in  their  situation,  and  enter  into  all  their  con- 
duct." And  after  enumerating  the  sufferings  of  the  plain- 
tiff, his  lordship  adds. — ^<  Could  any  one  say  that  any  ra- 
tional  man  of  character,  would  for  £2000  put  himself  in 
this  situation?    If  not,  the  damages  are  not  excessive.''(2) 

And  in  a  recent  case,  Cctddy  v.  jBar2otr,(3)  for  malicious- 
ly causing  the  plaintiff,  an  infant,  to  be  indicted  for  felonyi 
and  verdict  £100  damages.  Motion  for  a  new  trial,  and, 
among  other  reasons  assigned,  was,  that  the  damages  were 
excessive.  Lord  Tenterden^  Ch.  J. — ^^  The  damages  which 
she  has  obtained,  are  larger  perhaps  than  we  may  think 
altogether  called  for  by  the  circumstances  of  the  case.  But 
it  is  impossible  to  forget  that  the  defendant's  conduct  has 
been,  in  many  respects,  extremely  culpable ;  and  as  the 


(1)  6  Taunt.  277.  (2)  Vide  4  Tenn  Rep.  660,  iii  noeif, 

(3)  1  Man.  db  Ryl.  27?. 
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whole  transaction  was  fully  before  the  jury,  I  do  not  feel 
myself  at  liberty  to  say  that  they  have  exercised  an  im- 
proper discretion  in  awarding  the  damages  they  did.  Upon 
the  whole,  therefore,  I  am  of  opinion,  that  no  rule  ought  to 
be  granted  in  this  case.''  The  other  judges  concurred,  and 
rale  refiised. 

In  like  manner  in  actions  for  seduction.  Thus,  7\ilr 
lidge  V.  Wade,{\)  Trespass  against  the  defendant,  that  he 
made  an  assault  upon  A.  B.,  daughter  and  servant  of  the 
plaintiff,  and  got  her  with  child,  whereby  he  lost  the  bene- 
fit of  her  service.  The  defendant  pleaded  not  guilty.  Ver- 
dict for  the  plaintiff,  £50  damages.  Motion  for  a  new  trial, 
grounded  upon  an  siffidavit  tending  to  show,  that  under 
the  circumstances  of  the  case  appearing  at  the  trial,  the 
damages  were  excessive ;  and  also  that  evidence  of  a  pro- 
mise of  marriage  was  admitted.  Wilmot,  Ch.  J.,  denying 
the  motion. — "  Actions  of  this  sort  are  brought  for  exam- 
ple's, sake ;  and  although  the  plaintiff's  loss  in  this  case 
may  not  really  amount  to  the  value  of  twenty  shillings ; 
yet  the  jury  have  done  right  in  giving  liberal  damages. 
Brother  Oould  being  satisfied  with  the  verdict,  if  much 
greater  damages  had  been  given,  we  should  not  have  been 
dissatisfied  therewith,  the  plaintiff  having  received  t^is  in- 
sult in  his  own  house,  where  he  had  civilly  received  the 
defendant,  and  permitted  him  to  make  his  addresses  to  his 
daughter."(2) 

S05  Bennett  v.  Allcott.{3)  Trespass  for  breaking  and 
entering  the  plaintiff's  house,  debauching  his  daughter,  and 
getting  her  with  child,  per  quod  servitium  amisit.  Flea, 
not  guilty,  and  verdict  for  the  plaintiff  with  £200  damages, 
which  the  learned  judge  thought  were  not  excessive.    A 


(1)  3  Wils.  18. 

(2)  Vide  AppUgate  v.  Ruble,  2  Marsh.  Kent.  Rep.  130. 

(3)  3  Terai  Rep.  16ft. 
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motion  was  made  to  set  this  verdict  aside,  chiefly  because 
the  damages  were  excessive.  Ashhurst^  J. — "  It  is  true, 
indeed,  that  the  damages  are  considerable,  and  if  we  had 
been  on  the  jury,  we  possibly  might  have  been  disposed  to 
have  given  a  smaller  sum ;  but  in  an  action  for  this  spe- 
cies of  injury,  the  court  will  not  try  that  fact,  the  judge  who 
tried  the  cause  having  declared  himself  satisfied  with  the 
verdict,"  and  the  rule  was  discharged.(l) 

And,  in  Sargent  v.  Deniston.{2)  Case  for  seduction  of 
the  plaintifi^s  daughter  and  sen^ant.  Plea,  not  guilty,  and 
verdict  for  plaintiff,  $920  damages.  Motion  to  set  aside 
the  verdict,  upon  the  ground,  among  others,  of  excessive 
damages.  Sutherland^  J. — "  I  do  not  think  we  are  au- 
thorized to  interfere,  on  the  ground  of  excessivenessof  the 
damages,  although  they  appear  to  us  much  larger  than 
they  should  have  been.  There  were  no  aggravating  cir- 
cumstances in  the  case ;  no  arts  of  seduction  were  used, 
for  none  were  necessary.  The  character  of  the  daughter 
had  long  been  considered  loose  and  abandoned.  There 
were  no  wounded  feelings,  or  blasted  reputation,  to  aggra- 
vate the  moral  impropriety  of  the  defendant's  conduct,  and 
to  call  for  exemplary  damages.  We  should  have  been  bet- 
ter satisfied  with  a  verdict,  barely  sufficient  to  remunerate 
the  plaintiff  for  her  actual  loss.  But  the  damages  are  not 
80  flagrantly  outrageous  and  extravagant,  as  necessarily  to 
evince  intemperance,  passion,  partiality  or  corruption,  on 
the  part  of  the  jury ;  and  where  that  is  not  the  ease,  the 
court  will  not  undertake  to  3et  their  judgment  on  a  ques* 
tion  of  damages,  in  an  action  of  this  nature,  in  opposition 
to  the  judgment  of  the  jury.  It  is  the  judgment  of  the  jury, 
and  not  of  the  court,  which  is  to  determine  the  damages  in 
actions  for  personal  injuries."(3) 


(1)  3  Burr.  1878.    2  Lord  Raym.  1032.  (2)  5  Cowen,  106, 

(3)  Vide  Inffin  ▼.  Dearman,  11  East,  23. 
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It  may  be  added,  as  worthy  of  remark,  that  in  Morari  v. 
Dawes,{2)  where  the  jury  gave  a  verdict  for  the  plaintiff, 
and  $9000  damages,  the  force  of  the  rule  was  so  felt  by  the 
defendant's  couasel,  that  although  they  moved  for  a  new 
trial  on  other  grounds,  they  took  no  notice  of  the  exces- 
siveness  of  the  damages. 

Actions  for  false  imprisonment  are  wit^iin  the  rule,  and 
furnish  numerous  strong  examples  of  the  inflexible  determi- 
nation of  the  court  to  uphold  verdicts  objected  to  on  the 
ground  of  damages.  As  in  Leeman  v.  Allen,{2)  trespass, 
assault  and  imprisonment.  Plea,  the  general  issue ;  and 
verdict  for  the  plaintiff  with  £300  damages.  It  appeared 
that  the  plaintiff  kept  a  tavern  in  Chancery  Lane ;  that  the 
defendants  were  called  reforming  constables,  who,  under 
pretence  of  a  warrant  from  one  Kinaston,  a  justice  of  peace, 
entered  the  plaintiff's  house  with  staves,  there  seized  and 
carried  her  into  the  yard,  and  threatened  to  send  her  to  pri- 
son. Motion  for  a  new  trial  on  account  of  variance,  and 
that  the  damages  were  excessive.  Chief  Justice  WUmot — • 
^^As  to  the  excessiveness  of  damages,  courts  should  be 
very  cautious  how  they  overthrow  verdicts  that  have  been 
given  by  twelve  men  upon  their  oaths ;  however  if  damages 
be  unreasonable  and  outrageous  indeed,  as  if  £2000  or 
£3000  was  to  be  given  in  a  little  battery,  which  all  man- 
kind might  see  to  be  unreasonable  at  first  blush,  certainly 
a  court  would  set  aside  such  a  verdict. — The  court  must 
be  able  to  say  the  damages  are  beyond  all  measure  unrea- 
sonable, though  they  c€Uinot  say  exactly  what  damages 
ought  to  be  given.  I  do  not  think  the  damages  excessive 
in  the  present  case."  The  whole  court  refused  to  set  aside 
the  verdict,  and  the  plaintiff  had  judgment.(3) 

So  in  Huckle  v.  Money, {4)    Trespass,  assault  and  im- 


(1)  4  Cowen,  412.  (2)  2  Wils.  160. 

(3)  Vide  Dodd  v.  HamiUcn^  12  Price,  708.       (4)  2  Wilt.  20& 
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prisoninent,  issue  joined,  upon  the  general  issue  not  guilty, 
tried  before  the  lord  chief  justice,  when  it  was  proved  for 
the  plaintiff  that  he  was  a  journeyman  printer,  and  was 
taken  into  custody  by  the  defendant,  a  king's  messenger, 
upon  suspicion  of  having  printed  the  North  Briton,  nund)er 
46 ;  that  the  defendant  kept  him  in  custody  about  six  hours 
but  used  him  very  civilly,  so  that  he  suffered  very  little  or 
no  damages.  Verdict  for  the  plaintiff  £300,  and  motion 
to  set  it  aside  as  excessive.  Lord  Chief  Justice  WUfnot 
denying  the  rule — "  The  law  has  not  laid  down  what  shall 
be  the  measure  of  damages  in  actions  of  tort.  The  mea- 
sure is  vague  and  uncertain,  depending  upon  a  vast  vari- 
ety of  causes,  fiicts,  and  circumstances.  Torts  or  injuries 
which  may  be  done  by  one  man  to  another  are  infinite. 
In  cases  of  criminal  conversation,  battery,  imprisonment, 
slander,  malicious  prosecutions,  &c.,  the  state,  degree,  qua- 
lity, trade  or  profession  of  the  party  injured,  as  well  as  of 
die  person  who  did  the  injury,  must  be,  and  generally  are, 
considered  by  a  jury  in  giving  damages.  The  few  cases  to 
be  found  in  the  books  of  new  trials  for  torts,  shows  that 
courts  of  justice  have  most  commonly  set  their  faces  against 
them,  and  the  courts  interfering  in  these  cases  would  be 
laying  aside  jurie8."(l) 

So  in  Beardnwre  v.  Carritifftan,  and  others.(2)  Action 
of  trespass  and  false  imprisonment.  It  appeared  at  the 
trial,  that  the  defendants  entered  the  house  of  the  plaintiff, 
who  was  an  attorney,  examined  his  file  of  letters,  opened 
his  desk,  took  out  the  books,  looked  into  his  ledgers,  and 
finally  carried  the  plaintiff  away  in  a  coach  to  prison, 
where  he  was  detained  six  dajrs  in  close  custody,  not  be- 
ing permitted  to  speak  with  his  clients,  or  give  directions 
as  to  his  business ;  and  that  pen,  ink,  and  paper  were  re- 


.  (1)  Vide  Deacon  v.  AUeriy  1  Southard,  338.  Winans  v.  Brooks^ 
2  IWd.  847.  (2)  2  Wils.  244. 
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fiised,  and  he  prohibited  from  writing  to  his  friends.  The 
defendants  attempted  to  justify,  undor  a  warrant  of  the 
secretary  of  state,  which  turned  out  to  be  illegal.  The 
jury  found  a  verdict  for  the  plaintiff  of  £1000  damages. 
The  defendant  nioved  to  set  aside  the  verdict,  and  for  a 
new  trial,  alleging  that  the  damages  were  excessive.  Per 
Curiam. — "We  are  called  upon  on  our  oaths  to  say, 
whether  these  are  excessive  damages  or  not,  and  ought  to 
have  very  clear  evidence  before  us,  before  we  can  say  they 
are  excessive.  There  is  a  great  difference  between  cases 
of  damages  which  be  certainly  seen,  and  such  as  are  ideal ; 
as  between  assumpsit,  trespass  for  goods,  where  the  sum 
and  value  may  be  measured,  and  actions  of  imprisonment, 
maUcious  prosecution,  slander,  and  other  personal  torts, 
where  the  damages  are  matter  of  opinion,  speculation,  or 
ideal.  We  desire  to  be  understood,  that  this  court  does 
not  say,  or  lay  down  any  rule,  that  there  can  never  happen 
a  case  of  such  excessive  damages  in  tort,  where  the  court 
may  not  grant  a  new  trial ;  but  in  that  case,  the  damages 
must  be  monstrous  and  enormous  indeed,  and  such  as  all 
mankind  must  be  ready  to  exclaim  against  at  first  blush* 
The  court  must  consider  these  damages  as  given  against 
Lord  Halifax,  and  can  we  say  that  £1000  are  monstrous 
damages  as  against  him,  who  has  granted  an  illegal  war- 
rant to  a  messenger  who  enters  into  a  man's  house,  and 
prys  into  all  his  secret  and  private  affairs,  and  carries  him 
firom  his  house  and  business,  and  imprisons  him  for  six 
days? — We  cannot  say  the  damages  of  £1000  are  enor- 
mous, and  therefore  the  rule  to  show  cause  why  a  new 
trial  should  not  be  granted  must  be  discharged."(l) 

And  in  Fabrigas  v.  Mostpn.(2)  Action  of  trespass  and 
fidse  imprisonment  against  the  defendant,  who  was  gover- 


(1)  Vide  Smith  v.  Boucher,  Ibid.  250,  in  notU.    2  Taylor's  N* 
C.  Rep.  31.  (2)  3  W.  Blacks.  929. 
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Terdset  fer  plaintiff.  It  appeared  to  have  been  a  verjr  vio- 
lent  assault,  and  without  provocation  on  the  part  of  the 
plaintiff,  in  which  the  jury  gave  heavy  damages ;  sum  not 
reported.  The  present  was  a  motion  for  a  new  trial,  on 
the  gifound  of  excessive  damages.  But  the  judges  tmani* 
moosly  reAisedit,  on  the  ground,  that  wherever  an  assault 
was  wantonly  committed  upon  the  person  of  a  peaoeafaia 
citizen,  witfiout  provocation,  as  appeared  from  the  report 
of  the  judge  who  tried  the  cause,  it  was  a  very  proper  case 
fer  the  consideration  of  the  jury.  It  was  their  province  lo 
wiif^  well,  and  consider  all  the  circumstanees  of  the  case, 
and  to  assess  such  damages  as  they  thought  would  be  eoni» 
mensurate  with  the  nature  of  the  injury,  and  such  as  would 
aflbetnally  check  such  an  evil.  And  the  court  added,  tfaey 
would  never  interfere  in  such  cases,  unkss  the  damages 
were  unreasonable  beyond  measure. 

To  libel  Of  id  slander  suits,  the  rule  is  peculiarly  ^yplicap 
Ue.  Motions  for  new  trials  in  these  cases  are  greatly  dis» 
oonnteoanoed.  Next  to  actions  for  crim.  oon^  the  courts 
have  surrendered  them  to  what  Lord  Chief  Justice  De 
Qreif^  on  one  occasion,  citing  CSomberbacb,  called  thadespo- 
tic  power  of  the  jury.(l) 

Thus,  in  scandahtm  magnatum^  an  action  known  in 
this  country  only  by  name,  but  well  adapted  to  illustrate 
die  rule,  and  the  reasons  of  which  we  have  adopted  in  moM 
humble  instances  of  defamation.  Lord  T\yitn»end  ▼• 
Hiighe9,(^)  The  plaintiff  brought  an  action  of  standi 
him  mtzgnaium,  for  these  words,  spoken  of  him  by  the 
defendant — *^  He  is  an  unworthy  man,  and  acts  against  law 
and  reason."  Upon  not  guilty  pleaded,  the  case  was 
tried,  and  the  jury  gave  the  plaintiff  £4000  dam- 
ages. Motion  for  a  new  trial  for  various  causes;  one 
of  which  was  that  the  damages  were  excessive.    The 


(1)  SUfysv.  Briee,  2  W.  Blicks.  d42.         <9)  t  Med.  ISa 
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judffes  delivered  tbeir  opinions  seriatim.  In  denying  th« 
iDDtion,  Norths  Ch.  J^  said,  that  as  a  judge^  he  could  nel 
tell  what  value  to  set  upon  the  honour  of  the  plaintiff;  the 
jury  had  given  foftr  thousand  pounds,  and  therefore  be 
could  neither  lessen  the  sum  nor  grant  *a  new  trial,  espe* 
cially  since  by  the  law  the  jury  were  judges  of  the  dam^ 
ages ;  and  it  would  be  very  inconveaient  to  examine  Xxpaa 
what  account  they  gave  their  verdict  They,  having  found 
die  defendant  guilty,  did  believe  the  witnesses,  and  he 
cotild  not  DOW  make  a  doubt  of  their  credibility.  Wynd' 
hmmy  J.,  and  Seroggs,  J.,  accorded  in  omnibus.  The 
kilter  added — that  if  he  had  been  on  the  jury,  he  should 
not  have  given  such  a  verdict,  and  if  he  had  been  plainti^ 
he  would  not  take  advantage  of  it,  but  would  overcome 
with  forgiveness  such  follies  and  indiscretions,  of  which 
the  defendant  had  been  guilty ;  but  that  he  did  not  sii  there 
to  give  advice,  but  to  do  justice  to  the  people.(l) 

In  an  action  for  these  words  spoken  of  a  tradesman, 
"  thou  art  a  beggarly  rogue,  go  pay  thy  debts,"  the  jury 
found  a  verdict  for  the  plaintiff,  with  £800  damages.  A 
new  trial  being  moved  for,  on  account  of  the  excessiveness 
of  the  damages,  it  was  refused ;  because  the  judge,  before 
wlioin  the  cause  was  tried,  reported  that  the  plaintiff  had 
given  the  defandant  no  provocation,  and  that  he  believed 
the  jury  had  done  what  they  thought  to  be  right.(2) 

The  first  case  of  note  with  us,  in  which  the  rule  was 
laid  down  broadly,  is  Tillotson  v.  Cheelham.{'i)  Action 
for  a  hbel.  A  motion  was  made,  on  the  part  of  the  defend- 
ant, to  set  aside  the  inquisition,  taken  on  the  writ  of  inquiry 
in  tfaiaeaae ;  damages  assessed  at  $1400.  Tlie  grounds  of 
application  were  for  irregulariliy,and  for  excessive  damages^ 
Kenty  Ch.  J.,  delivered  the  opinion  of  the  court — '^  The 
second  ground  of  the  present  motion  is^  the  excess  of  dam* 


(1)  Vide  Duke  of  York  y.  PUkington^  3  Shower,  346. 

(2)  8.  Jones,  20a  (3)  2  Johns.  R^  60. 
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ages.  We  cannot  interfere  on  account  of  the  damages. 
A  case  must  be  very  gross,  and  the  jEecovery  enormous,  to 
justify  our  interposition  on  a  mere  question  of  damages,  in 
an  action  of  slander.  We  have  no  staddard  by  which  we 
can  measure  the  just  amount,  and  ascertain  the  excess.  It 
is  a  matter  resting  in  the  sound  discretion  of  a  jury.  The 
plaintiff,  when  libelled,  was  a  high  and  confidential  officer 
of  gOYemment ;  and  by  the  libel  he  is  held  out  to  the 
world  as  an  object  of  reproach.  He  is  represented  as  being 
seduced  into  unworthy  and  dishonourable  conduct,  .by' 
motives  equally  mean  and  unworthy.  This  was  a  printsd. 
defiimation,  which  is  regarded  in  law  as  the  most  injurious 
and  aggravated  species  of  slander,  because  it  has  a  wider 
circulation,  makes  a  deeper  impression,  and  has  a  more 
permanent  existence."  ( 1 ) 

Again,;  in  Coleman  v.  Southwick,{2)  Action  for  a  libel 
imputing  treasonable  sentiments  and  acts  to  the  plaintiff. 
The  defendant  pleaded  the  general  issue,  with  notice  of 
justification.  The  jury  found  a  verdict  for  the  plaintiff, 
with  ||1600  damages.  On  motion  for  a  new  trial,  it  was 
contended  for  the  defendant,  that  the  damages  were  exces- 
sive. The  court,  by  Kenty  Ch.  J. — "  The  question  of  da- 
mages was  within  the  proper  and  peculiar  province  of  the 
jury.  It  rested  in  their  sound  discretion,  under  all  the  cir- 
cumstances of  the  case  ;  and  unless  the  damages  are  so  out- 
rageous as  to  strike  every  one  with  the  enormity  and  injus- 
tice of  them,  and  so  as  to  induce  the  court  to  believe  that 
the  jury  must  have  acted  from  prejudice,  partiality,  or  cor- 
ruption, we  cannot,  consistently  with  the  precedents,  in- 
terfere with  the  verdict"  Again,  "  The  law  has  not  laid 
down  what  shall  be  the  measure  of  damages  in  actions  of 
tort.  The  measure  is  vague  and  uncertain,  depending  upon 
a  vast  variety  of  causes,  Acts,  and  circumstances,  as  the 


(1)  Et  vide  5  Cowen,  119.  (8)  9  Johns.  Rep.  45» 
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State,  degree,  quality,  trade,  or  profession  of  the  party  iAjured,' 
as  well  as  of  the  party  who  did  the  injury.  The  court  cai»>  •• 
not  interfere  unless  tlie  damages  are  apparent,  so  that  they 
can  properly  judge  of  the  degree  of  the  injury.  In  short, 
the  damages  must  be  flagranlly  outrageous  and  extravagant, 
or  the  court  cannot  undertake  to  draw  the  liue  ;  for  tfiey 
have  no  standard  by  which  to  ascertain  the  excess."  'The 
motion  was  denied,  Spencer  and  Yates^  Justices,  dissenting. 

AgaiUj  in  Southwick  v.  Stevens,{\)  Action  for  a  libel^ 
charging  the  plaintiff,  who  was  an  editor,  with  being  a  con-^ 
finned  lunatic.  The  defendant  pleaded  not  guilty,  with 
notipe  that  the  paragraph  coHipIaine<]^  of  was  mere.  iroQy. 
The  jury  found  a  verdict  for  the  plaintiff,  $640  damages. 
On  a  motion  for  a  new  trial,  it  was  urged  the  damages  were 
excessive.  But,  Per  Ckiriam. — "•  The  ground  of  the  motioii  •  ^  i 
on  account  of  excessiveness  of  damages  equally  &ils.  It 
was  for  the  jury  to  determine  how  &r  the  ridicule  of  the 
plaintiff  was  malevolent,  and  calculated  to  injure  his  feel- 
ings, or  prejudice  him  in  the  eyes  of  the  public.  After  the 
principles  laid  down  on  this  question,  in  the  case  of  Cole- 
man V.  Southtoick,  there  does  not  appear  any  reasonable 
ground  for  interference  on  this  point.  The  motion  on  the 
part  of  the  defendant  is  denied." 

Again,  in  a  more  recent,  and  what  may  prob&bly  be  re- 
garded as  a  more  important  case — Root  v.  King.{2)  Case 
for  a  libel  published  by  the  defendant,  as  proprietor  and  edi- 
tor of  a  newspaper  of,  and  concerning  the  plaintiff,  at  that 
time  president  of  the  senate  of  this  state.  Plea  not  guilty, 
and  notice  of  justification.  The  jury  gave  a  verdict  for  the 
plaintiff,  with  |^14^  damages.  A  new  trial  was  moved 
for  on  various  grounds,  and  among  others,  that  the  detroB^ 
ges  were  excessive.  Savage,  Ch.  J.,  delivering  the  opinioli 
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'  of  the  court — "  In  the  case  of  TUloison  v.  Cheethamyil) 
the  recovery  was  $1400  in  favor  o£  the  secretary  of  states 
against  a  printer  for  a  libel,  imputing  to  him  corrupt  con* 
duct.  The  court  said,  '^  we  cannot  interfere  on  account  of 
the  damages.  A  case  must  be  iiery  gross,  and  the  recovery 
enormous,  to  justify  our  interposition  on  a  mere  question 
of  damages,  in  an  action  of  slander.  The  same  point  waa 
80  decide^  in  Coleman  v.  SouthtDick,{2\  and  Soutkwiek  v« 
Sievens.{3)  These  cases  were  between  editors  and  printers 
of  neVspapers.  In  actions  for  libel,  and  for  other  de&ma- 
tkm,  unless  some  rule  of  law  has  been  violated^  or  there  has 
been  some  improper  conduct  4>y  the  parties  or  jury,  a  aew 
trial  will  not  be  granted." 

So  in  Cole  v.  Perry.(4)  Slander,  and  verdict  lor  plain* 
tiS,  $1000.  An^  on  mbtion,  the  excessiveness  of  the  da- 
magef  was  urged.  But,  Per  Curiam. — ^^  We  cannot  in- 
terfere with  the  verdict,  on  the  groimd  that  the  damages 
are  excessive.  Though  heavy,  they  do  not  afford  evidence 
either  of  partiality,  prejudice,  intemperance,  or  corruption, 
on  the  part  of  the  jury." 

Atid  in  Douglass  v.  Tonsey,{&)  Action  for  a  charge  of 
theft,  and  verdict  $600.  Motion  for  a  new  trial,  atid  the 
excess  of  the  damages  urged.  Marcy,  J. — '*  The  amount 
allowed  the  plaintiff  is  certainly  very  liberal ,'  but  the  rule 
is,  that  in  acti(His  of  slander,  the  court  will  not  grant  a  new 
trial,  on  the  ground  of  excessive  damages,  unless  the 
amount  is  so  flagrantly  outrageous  and  extravagant,  as 
manifestly  to  show  that  the  jury  acted  corruptly,  or  under 
the  influence  of  passion,  partiality  or  prejudice.  The  ver- 
dict in  this  case  does  not  warrant  such  an  inference.' 
.   But  the  strongest  case  reported  in  this  state  is,  Byckwum 


(1)  2  Johift.  Rep.  63.  (2)  9  Johns.  Rep.  45. 

3)  10  Johns.  Rep.  443.  (4)  8  Cowen,  214. 

b)  2  Weadell,  35^. 
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T.  Parkina,{l)  where  it  may  well  be  doubted  whether  the 
rule  has  not  been  pushed  to  its  utmost  verge.  The  plain- 
tiffs having  obtained  a  verdict  for  ||7000  damages,  in  an 
action  of  slander,  chai^^ing  him  with  perjury,  Uie  defend- 
ant made  a  case  with  a  view  of  moving  for  a  new  trial, 
on  Ihe  ground  of  the  excessiveness  of  the  damages ;  and 
detained  an  order  from  the  circuit  judge,  before  whom 
the  cause  was  tried,  staying  the  proceedings  until  the  case 
eould  be  heard.  But  the  plaintiff,  on  the  fiicts  set  ferth  in 
the  case,  and  on  affidavit  of  the  great  wealth  of  the  defend* 
ant,  now  apphed  for  a  rule  to  vacate  the  order  to  stay 
proceedings.  And  the  court,  per  Savage,  Ch.  J. — "  The 
slander  in  this  case  was  of  a  wanton  and  wicked  character, 
imputing  to  the  plaintiff  a  crime  of  the  most  atrodous 
nature ;  and  when  the  great  wealth  of  the  defendant  is 
taken  into  consideration,  there  is  nothing  in  the  case  to  in* 
dnce  the  suspicion  of  prejudice,  partiality,  or  corruption  on 
the  part  of  the  jury,  in  finding  a  verdict  against  the  defend- 
danty  to  the  amount  of  ||7000."  The  rule  vacating  the 
Older  to  stay  was  granted,  and  the  plaintiff  allowed  to  en* 
tar  up  ]udgment."(2) 

The  rule  has  been  adopted  in  its  full  extent  in  Maasa* 
cdiuaetts,  in  Clark  v.  Binney.{3)  Action  for  a  libel  con- 
tained in  a  pamphlet,  charging  the  plaintiff,  as  a  witness, 
with  undue  motives.  The  defendant  pleaded  a  justifica- 
tion. The  jury  found  a  verdict  fer  the  plaintiff  with 
$1000  damages.  The  defendant  moved  for  a  new  trial, 
because  the  damages  were  excessive.  Lincoln^  J.,  deli- 
vered the  opinion  of  the  court  After  adverting  to  the 
prominent  cases  in  England,  and  the  decisions  of  our  su- 
preme court,  on  the  question  of  extravagant  damages  in 


(1)  9  WendeU,  470. 

(2)  Vide  RundeU  ▼.  Butler,  10  Wendell,  119. 

(3)  3  Piok.  113. 
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actions  of  this  kind,  the  learned  judge  conclndes : — ^^  A 
plea  of  justification  deliberately  made,  and  placed  upon  the 
public  records,  and  which  the  jury  found  was  unwarranted 
by  the  truth  of  thematter  therein  alleged,  is  to  be  r^aided 
as  a  deep  aggravation  of  slander ;  and  without  regard  to  the 
extraneous  circumstances,  of  which  the  court  cannot  now 
be  judicially  informed,  we  are  constrained  to  the  conclu- 
sion, that  if  the  damages  are  not  in  exact  conformity  with 
the  rights  of  the  plaintiff,  yet  they  are  not,  in  the  language 
of  the  books,  so  flagrantly  outrageous  as  manifestly  to  show 
the  jury  to  have  been  actuated  by  passion,  partiality  or 
prejudice." 

So,  in  Bodwell  v.  03good,{l)  for  a  libel,  charging  the 
plaintiti^  who  was  a  schoolmistress,  with  want  of  chastity. 
Flea,  the  general  issue,  •  and  verdict  for  the  plaintiff,  with 
f  1400  damages.  The  defendant  moved  for  a  new  trial, 
because  the  damages  were  excessive.  Wilde,  J. — "As  to 
the  damages,  they  are  certainly  lai^,  perhi^  too  large, 
but  not  so  extravagant  as  to  justify  the  interference  of  the 
court.  We  do  not  doubt  our  power  to  grant  new  trials,  on 
the  ground  of  excessive  damages,  in  cases  of  personal  torts ; 
and,  when  they  are  clearly  excessive,  and  greatly  dispro- 
portionate to  the  injury  proved,  we  are  bound  to  interpose. 
But  a  strong  case  must  be  made  out,  and  this  does  not  ap- 
pear to  us  to  be  such  a  case,  considering  the  aggravated 
nature  of  the  charge,  and  the  situation  of  the  parties. 
The  plaintiff  being  an  unprotected  female,  having  nothing 
whereon  to  depend  but  an  unblemished  reputation,  and 
the  defendant  being  a  man  of  wealth  and  influence,  we 
cannot  say,  that  the  damages  are  clearly  exorbitant.'^ 

And  in  a  subsequent  case,  ShiUe  v.  Barrett.{2)  Action 
for  slander,  charging  the  plaintiff  with  adultery.  The  plain- 
tiff was  superintendent  of  an  alms-house,  and  the  defendant 


(1)  3  Pick.  379.  (2)  7  Pick.  88. 
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a  man  of  property.  The  words  were  spoken  at  a  town  meet- 
ing, on  a  debate  relative  to  the  appointment  of  a  new  super- 
intendent, and  the  verdict  was  for  ^707.  The  court  re- 
fused to  grant  a  new  trial,  on  the  ground  of  excessive  dama- 
ges. And  in  an  action  against  the  same  defendant,  by  an 
unmarried  female,  who  was  an  assistant  in  the  alms-house| 
for  the  same  slander,  where  the  verdict  was  for  $691  dama- 
ges, a  new  trial,  on  the  ground  of  excessive  damages,  was 
also  refused.  Parker^  Ch.  J.,  places  the  reason  for  refusing 
the  motion,  in  a  novel  and  imposing  view.  "It  is  im- 
possible," says  he,  <'  to  extract  any  rule  from  the  numerous 
decisions  and  dicta^  which  are  so  often  cited  as  to  become 
trite,  except  that  any  judge  to  whom  the  question  is  put, 
whether  the  verdict  shall  stand  or  not,  must  be  satisfied,  in 
his  own  mind,  that  the  rule  of  &ir  compensation  has  been 
departed  from ;  that  passion,  not  reason,  has  decided,  or 
that  some  undue  influence  has  swayed  the  minds  of  the 
jury.  And  this  conclusion  they  can  arrive  at  only  by  t^ 
vising  the  facts  in  the  case^  under  the  presumption,  in  fii^ 
vour  of  the  jury,  which  the  law  will,  in  all  cases,  imply."(l) 

So  in  South  Carolina,  Neal  v.  Lewi8.{2)  Slander,  for 
calling  the  plaintiff  a  rascal,  villain,  swindler  and  thief| 
and  verdict  for  the  plaintiff,  with  $3000  damages.  Motion 
for  a  new  trial,  because  damages  excessive.  The  Cmariy 
after  reviewing  the  facts,  conclude — "Shall  this  court, 
therefore,  take  upon  themselves  to  say,  that  $3000  for  such 
gross  slanders  were  unreasonable  or  outrageous  damages  ? 
They  have  no  such  power.  It  was  for  the  jury  to  deter- 
mine upon  that  point,  and  they  have  done  so.  The  court, 
therefore,  sees  no  ground  to  order  a  new  trial  on  that  ac^ 
coant." 

And  in  Davis  v.  Davis.{3)    Action  of  slander,  and  ver- 


(1)  Vide  Cqffiti  v.  Coffin,  4  Mass.  Rep.  1. 

(2)  2  Bay,  204.  (3)  2  Nott  &  M'Cord,  81. 
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diet  for  plaintiff,  with  $500  damages.  Motion  for  a  new 
trial.  On  the  point  of  exoessiveness  of  damages,  Johnson^ 
J.,  who  delivered  the  opinion  of  the  court,  observes — 
^'  There  are  cases  in  which  excessive  damages  alone  have 
been  made  the  basis  of  a  new  trial,  but  they  are  rare ;  and 
I  trust  that  this  court  will  never  add  to  the  number,  except 
in  cases  of  the  most  imperious  necessity.  They  are  al- 
ways a  subject  for  the  exercise  of  the  sound  discretion  of 
the  jury ;  and  this  court  will  never  interfere,  unless  they  so 
far  exceed  all  proportion  to  the  injury  as  necessarily  to 
strike  every  person  at  once  with  the  conviction,  that  the 
jury  have  been  led  away,  either  by  public  prejudice  or  pri- 
vate  feeling.^'    Motion  denied. 

Upon  the  whole,  it  appears  that  in  actions  for  defama- 
tion, although  the  courts  in  every  instance  assert  their 
power,  no  relief  on  the  mere  question  of  exoessiveness  of 
damages,  in  the  present  state  of  the  practice,  can  reasona- 
bly be  expected.  In  the  vast  range  of  this  subject,  and  the 
numerous  applications  that  have  been  made,  the  imagined 
case,  of  an  outrageous  verdict,  has  scarcely  ever  occurred. 

The  rule  has  been  held  to  apply  to  actions  of  trespass. 
Thus,  in  Redshaw  v.  Brooks  and  others.(l)  Trespass 
against  the  defendants,  who  were  custom-house  officers, 
for  breaking  and  entering  the  plaintiffs  house,  and  search- 
ing for  prohibited  and  uncustomed  goods.  Yerdict  for  the 
plaintiff,  and  £200  damages.  The  defendant  moved  Hat 
a  new  trial,  alleging  the  damages  were  excessive.  Lord 
Chief  Justice  Wilmot^  who  tried  the  case,  reported  the  evi- 
dence, that  the  defendants  came  to  the  plaintiff's  house  and 
desired  to  see  every  place,  and  to  search  for  prohibited 
goods,  which  they  did,  and  opened  many  bundles  of  goodSr 
but  lound  none  such ;  then  they  4esired  to  go  into  the  cel- 
lar, but  the  door  thereof  being  locked,  and  the  plaintiff 


(1)  SWil8.405. 
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himself  being  from  home,  and  having  the  key  of  the  cellar- 
door  with  him,  his  son  sent  for  a  blacksmith,  and  had  the 
door  opened ;  whereupon  the  defendants  entered  the  cellar 
to  search  for  cambrics  and  prohibited  goods,  but  found 
none.  The  plaintiffs  sons  then  told  the  defendants  they 
had  done  the  plaintiff  great  wrong,  and  would  be  brought 
to  justice ;  the  defendants  continued  the  search  about  twen- 
ty minutes,  and  then  departed.  The  chief  justice  further 
reported  he  was  not  dissatisfied  with  the  verdict  CKve, 
J. — "As  my  lord  chief  justice  is  not  dissatisfied,  how  can 
we  si^y  that  these  damages  are  too  large  ?"  A  rule  to  show 
cause  why  there  should  not  be  a  new  trial  was  refiised,  per 
totam  curiam. 

So,  in  Bruce  v.  Rawlins.{\)  Trespass  for  breaking  and 
entering  the  plaintiff's  housed  The  defendants  suffered 
judgment  by  default.  Upon  executing  the  writ  of  inquiry, 
it  was  proved,  that  the  defendants,  who  were  custom-house 
officers,  entered  the  plaintiffs  dwelling-house,  with  a  writ 
of  assistance,  to  search  for  uncustomed  goods;  the  plain* 
tiff^s  wife  and  daughter  being  only  at  home,  were  frighten*^ 
ed  and  much  surprised,  delivered  the  keys  of  several  boxes 
and  drawers,  which  the  defendants  searched,  but  found  no 
uncustomed  goods.  They  stayed  in  the  house  about  an 
hour,  and  did  very  little  or  no  damage.  The  jury  gave  a 
terdict  of  £100  damages.  The  defendant  moved  to  set 
aside  the  inquisition,  for  excessive  damages.  Wilmoi,  Ch. 
J. — "  This  is  sm  unlawful  entry  into  a  man's  house,  which 
is  bis  csLstle,  an  invasion  upon  his  wife  and  family,  at  p^aoe 
and  quietness  therein,  frightened  and  surprised  by  these 
defendants,  who,  under  pretence  of  information  received) 
and  colour  of  legal  authority,  demand  the  keys  of,  and 
aearch  all  the  boxes  and  drawers  in  the  house.-^The  plains- 
tiff  being  a  butcher  or  in&rioor  person  tiaikeB  no  diffexeaof 


(1)  3  Wils.  61. 
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in  the  case.  The  suspicion  of  having  run-goods  in  his 
bouse  is  a  very  injurious  imputation  upon  him ;  and  though 
he  is  but  a  butcher,  it  is  the  same  damage  to  him  as  if  he 
was  the  greatest  merchant  in  London.  I  am  very  clearly 
of  opinion,  that  this  is  one  of  those  cases  wherein  the  court 
will  not  interpose."  And,  Per  totam  Curiam — ^rule  refused. 

And  in  Sharps  v.  BriceJ(X)  Trespass  against  a  custom- 
house officer,  for  an  unsuccessful  search  after  prohibited 
and  uncustomed  goods.  Verdict  for  the  plaintiff,  with  £500 
damages.  Perroty  B.,  who  tried  the  cause,  reported  the 
damages  to  be  very  excessive,  and  that  he  advised  an  appli- 
cation for  a  new  trial,  which  was  accordingly  moved  for. 
De  Qreyy  Ch.  J. — ''  It  has  never  been  laid  down,  that  the 
court  will  not  grant  a  new  trial  for  excessive  damages  in 
any  cases  of  tort.  It  was  held,  so  long  ago  as  in  Comber- 
6adit,(2)  that  the  jury  have  not  a  despotic  power  in  such 
actions.  The  utmost  that  can  be  said  is,  and  very  truly, 
that  the  same  rule  does  not  prevail  upon  questions  of  tort 
as  of  contract.  In  contracts,  the  measure  of  damages  is 
generally  matter  of  account,  and  the  damages  given  may 
be  demonstrated  to  be  right  or  wrong.  But  in  torts,  a  greater 
latitude  is  allowed  to  the  jury ;  and  the  damages  must  be 
excessive  and  outrageous,  to  require  or  warrant  a  new  trial." 
The  court  discharged  the  rule. 

And,  in  Merest  v.  Harvey, {3)  Trespass  quare  clauaum 
fregU.  The  evidence  was,  that  the  plaintiff,  a  gentleman 
of  fortune,  was  shooting  on  his  own  manor,  in  a  common 
field  contiguous  to  the  highway,  when  the  defendant,  a 
banker,  a  magistrate,  and  a  member  of  parliament,  who  had 
dined  and  drank  freely,  after  taking  the  same  diversion  of 
shooting,  passed  along  the  road  in  his  carriage,  and  quitting 
it,  went  up  to  the  plaintiff,  and  told  him  he  would  join  his 
party,  which  the  plaintiff  positively  decUned,  and  gave  him 


(1)  2  W.  Blacks.  942.       (2)  Comb.  357.        (3)  5  Taunt.  442. 
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notice  not  to  sport  on  his  land.  But  the  defendant  declared, 
with  an  oath,  that  he  would  shoot,  and  accordingly  fiied 
several  times  upon  the  plaintiff's  land  at  the  birds,  which 
the  plaintiff  found,  and  used  very  intemperate  language. 
The  jury  Ibund  a  yerdict  for  the  plaintiff^  with  £600 
damages,  which  the  defendant  moved  to  set  aside  for  ex- 
cess. GfibbSf  Ch.  J. — "  I  wish  to  know,  in  a  case  where  a 
man  disregards  every  principle  which  actuates  the  conduct 
oi  a  gentleman,  what  is  to  restrain  him  except  large 
damages  ?  To  be  sure,  one  can  hardly  conceive  worse 
conduct  than  this.  What  would  be  said  to  a  person  in  a 
low  situation  of  life,  who  should  behave  himself  in  this 
manner?  I  do  not  know  upon  what  principle  we  can 
grant  a  rule  in  this  case,  unless  we  wore  to  lay  it  down 
that  the  jury  are  not  justified  in  giving  more  than  the  abso- 
lute pecuniary  damage  that  the  plaintiff  may  sustain." 
Heathy  J. — ^^  I  remember  a  case  where  a  judge  gave  £50Q 
damages  for  merely  knocking  a  man's  hat  off,  and  the  court 
refused  a  new  trial."(l)    Motion  denied. 

Woodard  v.  Paine.{2)  Trespass  for  a  pair  of  horses, 
wagon  and  harness.  The  defendant  was  a  justice  of  the 
peace,  and  tried  on  an  assault  and  battery,  and  issued  ex- 
ecution thereupon,  having  no  jurisdiction,  of  which  he 
had  been  apprized,  the  jury  rendered  a  verdict  of  $270, 
about  the  value  of  the  property  in  question,  which  the 
de&tiodant  moved  to  set  aside  as  excessive.  But  the  court) 
after  reviewing  the  case,  say — '^  Upon  the  whole,  althoufi^ 
the  damages  are  higher  than  we  think  they  ought  to  have 
been,  yet  as  it  is  an  action  sounding  in  tort,  the  verdict  must 
stand." 

So  in  Hazard  v.  IsraeL{3)  Trespass  against  a  sheriff 
for  misconduct  of  his  officer,  in  the  execution  of  a  writ 


(1)  Vide  10  Serg.  db  Rawle,  399.        (2)  15  Johns.  Rep.  493. 
(3)  1  Bina.  840. 
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The  jury  found,  under  circumstances  of  great  aggravation, 
a  verdict  for  the  plaintiff,  with  $760  damages.  The  de- 
fendant moved  to  set  it  aside  on  the  ground  of  excess. 
The  court,  per  TUghman,  Ch.  J.,  denying  the  motion — 
^^  The  last  reason  offered  for  a  new  trial  is,  that  the  dama- 
ges are  excessive.  This  is  the  only  point  on  which  there 
eould.be  a  doubt.  A  distinction  has  been  taken  between 
exemplary  damages,  and  those  which  are  only  a  compen« 
sation  for  the  injury  sustained.  This  distinction  is  cer- 
tainly worthy  of  great  consideration  by  a  jury,  when  a 
principal,  who  has  been  no  way  to  blame,  is  sued  for  the 
conduct  of  his  deputy.  But,  in  point  of  law,  if  the  sheriff 
is  answerable  at  all,  he  must  be  answerable  for  such  dama- 
ges as  the  jury,  on  the  whole  circumstances,  think  proper 
to  give.  In  the  present  instance,  they  have  given  exem- 
plary damages,  for  the  actual  injury  was  nothing ;  but  aa 
the  jury  have  thought  proper  to  make  the  conduct  of  the 
defendant's  deputy  an  object  of  public  example,  I  cannot 
say,  that  I  think  them  so  altogether  wrong  that  a  new  trial 
should  be  granted." 

And  in  Matthews  v.  West.{l)  Action  of  trespass  com- 
mitted with  force  in  taking  and  carrying  away  a  load  of 
peaches  from  off  the  land  of  plaintiff,  of  which  she  was  in 
peaceable  possession,  and,  from  the  judge's  report  who  tried 
the  case,  had  been  so  for  the  space  of  thirty  years.  Yer- 
dict  for  plaintiff,  with  $200  damages.  The  defendant 
moved  for  a  new  trial.  The  first  ground  was,  that  the 
damages  were  excessive.  Mr.  Justice  Grant  delivered  the 
opinion  of  the  court. — ''  In  answer  to  the  first  ground,  it  is 
to  be  remarked,  that  the  presiding  judge  reports  the  tres- 
pass to  have  been  wanton  and  aggravated,  by  the  circum- 
stance of  its  having  been  committed  in  despite  of  the  feel- 
ings of  the  plaintiff,  and  in  opposition  to  her  authority.    In 


(1)2  Nott  db  M'Cord,  415.    Et  vide,  Ibid.  446. 
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a  complicated  injury  of  this  kind,  the  rule  adopted  by  the 
jury  in  estimating  the  damages  is  not  only  correct  and 
legal,  but  redounds  much  to  their  credit,  as  it  evinces  a 
feeling,  on  the  part  of  the  jury,  friendly  to  the  good  order 
and  well  being  of  society,  and  hostile  to  acts  of  violence 
and  force.  On  this  ground,  therefore,  the  court  entertain 
the  opinion,  that  the  damages  given  are  by  no  means  to  be 
considered  as  excessive.*' 

In  Reed  v.  Davis,{l)  Trespass,  for  breaking  and  enter- 
ing the  pfaintiiTs  dwelling  house,  putting  out  his  household 
furniture,  and  forcibly  turning  out  the  plaintiff,  his  wife  and 
children.  Plea,  the  general  issue,  and  soil  and  freehold  in 
another.  The  jury  found  a  verdict  for  the  plainti£^  for 
$600  damages.  The  defendant  moved  for  a  new  triali 
because  the  damages  were  excessive.  The  court,  by  Put- 
namj  J. — "  As  to  the  question,  whether  a  new  trial  should 
be  granted,  because  the  damages  are  excessive,  the  court 
are  equally  divided ;  so  the  motion  for  a  new  trial,  upon 
that  ground,  cannot  prevail.  Those  of  the  court  who  afe 
against  a  new  trial  for  this  cause,  think  there  was 
such  a  combination  of  oppression,  and  personal  vicdencei 
and  indignity,  attending  the  trespass,  as  fully  to  jut* 
tify  the  verdict  The  jury  seem  to  us  to  have  manifested  a 
strong  sense  of  the  security  whic)i  the  dwelling-house 
should  afford  to  its  lawful  possessor.  They  have  proceeded 
upon  higher  grounds  of  damages  than  those  which  arise 
merely  firom  bodily  wounds  and  bruises.  They  have  dis- 
covered a  determination  to  vindicate  the  rights  of  the  poor 
against  the  aggressions  of  power  and  violence.  These 
motives  are  sound,  and  should  be  cherished ;  and  we  a#* 
cribe  the  amount  of  the  verdict  to  those  considetalionsy 
lather  than  to  partiality,  or  passion,  or  any  unworthy 


(1)  4  Pick.  216. 
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motive.  The  motion  for  a  new  trial  cannot  be  sus^ 
tained." 

The  rule  equally  applies  to  all  actions  generally,  sound'- 
ing  in  damages.  Es.g-r.  Breach  of  promise.  Ooddardr* 
Oray.{l)  Action  for  breach  of  promise  of  marriage ;  ver- 
dict £700,  and  motion  for  a  new  trial,  because  damages 
excessive,  the  defendant  being  on  a  salary  of  £200  a  year. 
Lord  Mansfield. — "  No  time  being  fixed  for  the  marriage, 
no  action  could  be  brought  until  he  had  put  himself  in  a 
situation  not  to  be  able  to  perform  his  promise. — ^It  is  im- 
possible for  the  court  to  control  the  jury  in  a  case  properly 
left  to  them.  If  the  jury  think  a  man  ought  to  make  satis* 
&ction  for  an  injury  he  has  done,  his  not  being  able  to  pay 
is  no  reason  for  setting  aside  the  verdict.'' 

So,  in  Johnston  v.  Caulkins,{2)  Action  on  a  promise  of 
marriage.  Plea,  general  issue,  and  verdict  for  plaintiff, 
with  $1000  damages.  Motion  for  a  new  trial,  and  it  was 
urged  on  the  argument  that  the  damages  were  excessive.  A 
new  trial  was  granted  upon  another  ground,  Laffsing, 
Ch.  J.,  dissenting :  his  opinion  contains  the  only  remarks 
of  the  court  upon  the  point  of  excessive  damages,  witfi 
which,  it  is  to  be  presumed,  the  other  judges  concurred. 
"  Something  was  said,"  observes  the  chief  justice,  ^  respect* 
ing  the  damages  which  were  alleged  to  be  excessive.  The 
jury  are  the  proper  judges  of  the  damages,  and  though  I 
am  not  prepared  to  say,  that  there  is  no  case,  however  out* 
nqi^us,  in  actions  of  this  kind,  in  which  the  court  will 
not  interpose  to  correct  a  verdict  on  that  ground,  I  think  it 
ought  certainly  never  to  be  done,  unless  the  inequality  be* 
tween  the  injury  and  compensation  is  extreme.  I  am  not 
perfectly  satisfied  with  the  verdict ;  I  think  less  damages 
would  have  been  nearer  the  line  of  just  retribution ;  b«t 


(1)  M.  T.  1776.  B.  R.  (2)  1  Johni.  Cas.  116. 
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considerkig'  all  the  circumstances,  I  do  not  think  ihem  ex- 
travagant."(1) 

In  a  recent  case,  however,  Gough  v.  i^arr,(2)  where  a 
doubt  arose  whether  thd  breach  of  promise  was  sufficient- 
ly proved,  and  a  verdict  was  taken,  reserving  to  the  defend- 
ant the  right  to  move  for  a  nonsuit,  the  jury  gave  £260 
damages.  A  motion  for  nonsuit  was  afterwards  made  and 
refused,  but  a  rule  nisi  was  granted  for  a  new  trial,  for  ex- 
cess' of  damages. 

So  in  trover  J  Ayer  v.  Bartlett,{3)  for  machinery.  Evi- 
dence was  produced  at  the  trial  by  the  plaintiff,  tend- 
ing to  show  that  the  value  of  certain  machinery,  for  which 
the  action  was  brought,  exceeded  $1900 ;  and  by  the  de- 
fendant, that  it  was  sold  at  the  sheriff's  sale  for  as  much  as 
it  was  worth,  and  that  the  sale  was  well  attended  and  pro- 
perly notified.  The  jury  found  a  verdict  for  the  plaintiff 
fi>r  $1900  damages.  A  motion  was  made  for  a  new  trial, 
on  the  ground  of  excessive  damages.  Putnam,  J.,  deliver- 
ed the  opinion  of  the  court.  After  disposing  of  the  other 
point  in  Ae  case,  he  proceeds — ^'  The  only  remaining  con- 
sideration is,  whether  the  damages  are  excessive.  The 
jury  have  found  three  times  as  much  as  was  produced  by 
the  sheriff's  sale  of  the  goods  by  auction.  The  jury  WBre 
to  compensate  in  damages  in  this  case,  upon  the  principle 
of  placing  the  plaintiff  in  as  good  a  condition  as  if  his  pro- 
perty had  not  been  taken ;  and  there  is  evidence  to  prove 
that  it  was  worth  a  sum  exceeding  the  amount  of  the  ver- 
dict, as  it  stood  connected  with  the  factory.  It  is  obvious 
that  the  auction  sale  in  parcels,  could  not  be  conclusive 
against  the  plaintiff.  And  although  we  all  think  diat  this 
verdict  is  for  a  larger  sum  than  we  should  have  given,  yet 
we  cannot  say  that  it  is  against  the  evidence,  or  even  the 


(1)  Vide  MKie  v.  NeUwi,  4  Gowen,  355. 

(2)  2  Car.  d;  Piiyne,  631.  (3)  9  Piek.  156. 
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\7eight  of  evidence."    The  motion  for  a  new  trial  must  b^ 

overruled.(l) 

2.  But  even  in  personal  torts,  where  the  jury  find  oti^ 
rageotis  damages^  clearly  evincing  partiality,  prejudice, 
and  passion,  the  court  will  interfere  for  the  relief  of  the 
defendant,  and  order  a  new  trial. 

Thus,  in  Clerk  v.  Udallj{2)  upon  a  trial  at  nisi  prius, 
the  jury  gave  excessive  damages,  and  for  this  cause  a  new 
trial  was  granted.  The  second  jury  gave  the  same  dama- 
ges, and  a  second  trial  was  moved  for,  and  denied,  because 
there  ought  to  be  an  end  of  litigation ;  but  several  cases 
were  cited,  which  the  chief  justice  allowed,  that  where, 
upon  the  second  trial,  the  jury  have  douUed  the  damages^ 
a  third  trial  had  been  granted. 

The  rule  will  apply  to  every  species  of  personal  tort 
Although  no  case  has  actually  occurred,  it  has  been  held, 
that  even  in  crim,  con,^  formerly  thought  to  be  an  excep- 
tion, if  the  court  can  perceive  that  the  jury,  in  their  find* 
ing,  were  actuated  by  undue  motives,  or  even  under  the 
inifaience  of  gross  errors,  the  verdict  would  be  set  aside,  as 
is  intimated  in  Chambers  v.  Cauljield.{^) 

In  cases  of  assault  and  battery.  Goldsmith  v.  L«rd 
jSeftan,{i)  The  plaintiiST,  a  sheriff's  officer,  had  arrested 
Colonel  M.,  who  immediately  escaped  into  the  defendant's 
house.  The  defendant  coming  home  soon  after,  fimnd  the 
plaintiff  there,  watching  Colonel  M.,  who,  however,  con- 
trived to  make  his  escape.  The  plaintifi^  some  time  after, 
retired  to  an  alehouse  in  the  neighbourhood ;  Ix>rd  Sefbim 
followed  him,  and  demanded  to  see  his  warrant  This  was 
at  first  refused.  Some  altercation  took  place,  and  hotd 
S^ton  held  out  his  horsewhip,  in  an  attitude  of  mfpai^  to 


(1)  Et  vide  MDowaU  v.  Murdoch,  1  Nott  A.  M'Cord,  287. 

(2)  2  Sulk.  64?*  (3)  6  East,  244.  (4)  3  Anst  808. 
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tfae  defendant,  who  opposed  his  stick,  which  Lord  Sefton 
took  out  of  his  hand,  and  threw  away.  For  Ais  assauh 
the  action  was  brott|(ht,  and  the  jiiry,  on  a  writ  of  inquiry^ 
gave  £200  damages.  A  rule  nisi  was  obtained,  on  tfae 
ground  of  excessive  damages.  And,  per  McLcdonaldj  C. 
B,_«  By  the  whole  current  of  authorities,  it  appears  thttt 
we  are  bound  to  protect  a  party,  where,  by  the  improper 
warmth  or  worse  passions  of  a  jury,  damages  glaringly 
and  outrageously  great  have  been  given  against  him.  We 
oannot  say  what  the  damages  ought  to  be,  but  can  only 
tend  it  for  the  investigation  of  another  jury."  Hoihaan^ 
Baron — "  It  is  as  much  the  duty  of  the  court  toprotect  the 
party  from  injustice  of  the  jury,  as  to  submit  to  their  find« 
ing  in  those  things  which  are  exclu^sively  within  Uieir  pr^ 
vince.  The  present  verdict  is  such  as  cannot  be  justified. 
It  is  an  insult  on  the  judgment  of  the  court,  to  suppose  it 
a  frir  verdiet."(  I ) 

So  in  Jones  v«  8paTrow.(2)  Action  of  assault  and  ba^ 
tery,  tried  before  Lord  Kenyon,  when  it  appeared  in  evi* 
dance,  that  the  plaintiff,  who  was  a  servant  to  the  defend- 
ant, after  having  received  a  slight  blow  from  his  master  fot 
impertinent  behaviour,  violently  beat  him.  The  jury  gave 
a  verdict  for  the  plaintiff,  with  £40  damages,  which  the 
defendant  moved  to  set  aside,  on  the  ground  of  excessive 
damages ;  and  Duberly  v.  Chmning  was  relied  on  in  re- 
fisting  the  motion.  Lord  Kenyofi^  Ch.  J. — '<  It  must  be  re- 
membered,  that,  although  the  case  of  Duberly  v.  Chinning 
was  decided  after  a  very  full  discussion  of  the  subject,  tfae 
court  were  not  unanimous  in  the  determination.  But 
whether  rightly  or  not  decided,  that  is  a  ease  sui  gemsria^ 
and  cannot  govern  the  present"    And  motion  granted. 


(1)  Vide  Qrey  v.  Grant^  2  Wils.  252.    Benson  v.  Frederick^  3 
Borr.  184&    Durham  v.  Wosdf  1  Tf  nn  Rep.  277. 
(%)  ^  Term  Rep.  257. 
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And  in  GMsmith  v.  Lord  Seftcn.{\)  Tkonvpsim^  &, 
mentions  a  case  in  the  common  plfias,  where,  upon  a  writ 
of  inquiry  for  an  assault,  £200  damages  were  given,  and 
set  aside  as  excessive. 

So  in  cases  of  malicious  prosecution.  Chambers  v. 
Robiiison.{2)  Action  for  a  malicious  prosecution  of  an 
indictment  for  perjury.  The  chief  justice  allowed  the 
plaintiff  to  give  in  evidence  an  advertisement  put  into  the 
papers  by  the  defendaut,  of  the  finding  the  indictment,  with 
other  scandalous  matter,  though  an  information  had  been 
granted  for  it  as  a  libel,  not  (as  he  said)  that  the  jury  were 
to  consider  it  in  damages,  but  only  as  a  circumstance  of 
malice.  The  jury  found  a  verdict  for  the  plaintiff  of 
£1000.  The  defendant  moved  for  a  new  trial,  on  account 
of  the  ezcessiveness  of  damages ;  and  the  court  said  it  was 
but  reasonable  he  should  try  another  jury  before  he  was 
finally  charged  with  £1000,  so  a  new  trial  was  granted 
upon  pa3rment  of  costs ;  and  a  new  trial  being  had,  the 
same  damages  were  given  again,  upon  which  the  defend- 
ant applied  to  the  court,  who  said  it  was  not  in  their  power 
to  grant  a  third  trial.  The  latter  clause,  it  is  presumed, 
after  so  many  repetitions  of  the  remedial  power  of  the  court, 
would  not  now  be  considered  as  law.(3)  Indeed,  the  whole 
decision  has  been  questioned.(4) 

And  in  Harry  v.  Waison,(S)  where  £3000  had  been 
given  in  an  action  for  a  malicious  prosecution,  the  court 
of  common  pleas,  on  a  motion  to  set  aside  the  verdict  for 
excessive  damages,  said,  they  had  the  power  of  granting  a 
new  trial,  and  inclined  to  grant  it  in  this  case ;  but  the 
plaintiff  agreed  to  accept  £1500,  and  so  the  matter  ended. 

So  in  actions  of  slafuler.  It  is  worthy  of  remark,  that 
diis  action  in  which  the  courts  evince  so  strong  a  disin- 


(1)  3  Anst  808.         (2)  1  Str.  691.         (3)  Vide  4  Bur.  2108. 
(4)  2  Wil.  249.  (5)  4  Temi  Rep.  059,  in  noHs. 
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clination  ta  interfere  on  cither  side,  has  proved  to  berths 
first  regularly  reported  case  in  the  whole  class  of  torts, 
where  the  court  granted  a  new  trial  on  the  ground  of  extra- 
Tagant  damages,  and  that  too,  after  a  trial  at  bar. 

In  Wood  v.  Cfunston,{l)  Wood  brought  an  action  against 
Gunston,  for  speaking  scandalous  words  of  him,  an49 
amongst  other  words,  for  calling  him  traitor^  and  obtain- 
ed a  verdict  against  him  at  bar,  with  £1600  damages. 
Upon  the  ground  that  the  damages  were  excessive,  and 
that  the  jury  favoured  the  plaintiff,  the  defendant  moved 
fi>r  a  new  trial.  Glyn,  Ch.  J. — "  It  is  in  the  discretion  of 
the  court  in  some  cases  to  grant  a  new  trial,  but  this  must 
be  a  judicial  and  not  an  arbitrary  discretion ;  and  it  is  fre- 
quent in  our  books  for  the  court  to  take  notice  of  miscar* 
riages  of  juries,  and  to  grant  new  trials  upon  them ;  and  it 
is  for  the  people's  benefit  that  it  should  be  so ;  for  a  jury  may 
sometimes,  by  indirect  dealings,  be  moved  to  side  with  one 
party,  and  not  be  indiff^ent  betwixt  them.  But  it  cannot 
be  so  intended  of  the  court ;  wherefore  let  there  be  a  new 
trial."(2) 

So  in  actions  for  false  imprisonment^  new  trials  have 
been  had,  because  of  outrageous  damages.    As 

In  Ash  V.  Ash.{3)  Action  for  false  imprisonment,  and 
verdict  £2000  damages,  although  the  plaintiff  had  been 
confined  by  her  mother  only  two  or  three  hours.  A  new 
trial  was  granted  on  account  of  the  excessiveness  of  the  da- 
mages. And  hy  Holt y  Ch.  J. — "  The  jury  were  shy  of  giving 
their  reason  for  their  verdict,  thinking  they  had  an  absolute 
power  to  find  it  as  they  pleased.  This  is  a  mistake,  fi>r  the 
jury  are  to  try  the  cause  with  the  assistance  of  the  judge." 

So,  in  a  recent  case  in  the  English  common  pleas,  Price 
V.  Severn.{4)    Action  for  false  imprisonment.    The  plain- 


(1)  Styles,  466.  (2)  Vide  supra,  3.  7. 

(3)  Comb.  357.  (4)  7  Bing.  316. 
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as,  claiming  relationship  to  the  defendant's  wife,  impor* 
tuned  him  for  pecuniary  relief,  until  he  was  obliged  to  warn 
him  off  his  premises.  He  still  continued  his  importunities, 
and  having  refused  to  quit  the  premises,  the  defendant  di^ 
rected  a  constable  to  take  him  into  custody,  and  the  plain- 
tiff was  taken  to  an  inn  for  the  night.  Next  morning  he 
was  brought  to  the  defendant,  and  after  some  little  con ver* 
sation,  said  he  must  have  some  money.  The  defendant 
went  away,  and  returned  in  a  few  minutes  with  two  sove- 
reigns, which  he  told  the  plaintiff  he  might  take,  or  go 
before  a  justice.  The  plaintiff  consented  to  take  the  mo- 
ney, but  said  he  must  have  something  for  the  keep  of  his 
horse.  The  defendant  gave  him  half  a  crown,  and  di* 
rected  the  butler  to  furnish  some  refreshment.  The  jury 
gave  a  verdict  for  the  plaintiff  £100  damages.  The  de- 
fendant obtained  a  rule  nisi,  on  the  ground  that  the  dama^ 
ges  were  excessive.  Tindal,  Ch.  J. — "  I  am  as  little  dis* 
posed  as  any  man  to  interfere  with  the  province  of  a  jury, 
and  I  should  not  be  induced  to  send  a  case  down  again  for 
excessive  damages,  except  where  those  damages  are  enor* 
mous  and  disproportionate.  I  consider  them  such  in  this 
case,  on  account  of  the  limit  which  the  plaintiff  himself 
put  on  his  demand  in  the  first  instance."  And  after  reca- 
pitulating the  facts,  his  lordship  concludes — ''  It  seems  to 
me,  that  if  accord  and  satisfaction  had  been  pleaded,  it 
would  have  been  a  bar  to  the  action.  A  verdict  for  £100, 
as  we  cannot  but  see  on  the  evidence  of  the  plaintiff  him* 
self,  is  &r  beyond  what  he  merits.  The  case,  therefore, 
must  go  before  another  jury."  The  other  judges  concuned| 
and  the  rule  was  made  absolute. 

So  in  the  supreme  court  of  this  state.  M^CormeU  v. 
Hamptcn.(l)  Action  for  false  imprisonment.  The  de- 
fendant was  conunander  of  the  army  of  the  United  States 


(1)  12  Johns.  Rep.  234. 
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at  Burlington,  when  the  plaintiff,  a  private  citizen,  was  ar- 
rested and  tried  by  a  court  martial.  The  plaintiff  came  to 
the  defendant  to  make  some  communication  relative  to  the 
enemy,  and  the  defendant  said  the  communication  was 
false,  and  ordered  the  plaintiff  to  be  taken  to  the  guard- 
house. The  plaintiff  was  confined  from  Tuesday  until 
Sunday,  and  lay  on  the  floor  of  the  guard-house  without 
any  bed,  but  was  allowed  to  procure  his  own  provisions 
and  rations  of  a  soldier,  and  was  permitted  to  speak  to 
others,  in  the  presence  of  the  oflScer.  The  jury  found  a 
verdict  for  the  plaintiff  for  $9000  damages.  A  motion  was 
made  to  set  aside  the  verdict,  and  for  a  new  trial,  on  the 
ground  of  excessive  damages.  The  court,  per  Tkomfh 
«oft,  J.,  after  reviewing  the  testimony — '^  It  must  strike  every 
one  at  first  blush,  that  the  damages  given  by  the  verdict 
are  unreasonable,  and  indeed  outrageous.  It  is  not,  there- 
fore, a  case  of  the  mere  assessment  of  daomg^,  upon  an 
undisputed  state  of  facts,  but  where  different  men  might 
very  honestly  draw  different  inferences,  as  to  the  motives 
which  influenced  the  conduct  of  the  defendant.  To  re- 
fuse a  new  trial,  would,  in  effect,  be  saying,  that  a  new 
trial  ought  never  to  be  granted  in  actions  of  this  descrip- 
tion."   New  trial  granted.    Tan  Ness,  J.,  dis6enting.(l) 

So  in  actions  on  the  case,  ex  delicto.  Thus,  in  PleydM 
T«  The  JEarl  of  Dor  Chester. {2)  Action  on  the  case  for  di- 
verting the  plaintiff^s  water-course.  The  jury  gave  a  ver- 
dict for  £3000,  which  this  court,  on  a  former  day,  set  aside, 
upon  motion  as  being  excessive,  and  not  warranted  by  the 
evidence — ^it  being  a  mere  question  of  the  deterioration  of 
property,  asd,  therefore,  not  like  cases  of  personal  iiyuriesi 
as  actions  for  adultery,  slander,  and  the  like.  The  court 
aaidy  that  having  taken  this  matter  into  their  consideratjoa 


(1)  Et  vide  3  Monroe,  145.    2  Southard,  847. 

(2)  7  Term  Rep.  525. 
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since  it  w«s  last  mentioned  in  court,  and  having  referred  to 
several  precedents,  particularly  one  in  Sty.  466,  by  which 
it  appeared  to  have  been  the  practice,  in  such  cases,  to  let 
in  the  defendant  to  a  new  trial,  upon  the  terms  of  the  for- 
mer verdict ;  standing  as  a  security,  in  the  mean  time,  for 
the  damages,  which  might  be  given  upon  another  trial,  they 
thought  the  nile  was  founded  in  justice  and  convenience, 
and  fit  to  be  enforced,  not  only  upon  this,  but  upon  all  fu- 
ture occasions  of  the  same  kind.(l) 

3.  In  personal  torts  and  actions  sounding  in  damages, 
the  court  will  refuse  new  trials  for  smallness  of  damageSi 
for  the  same  reasons  that  prevail  on  questions  of  excessive 
damages.  To  entitle  the  application  to  succeed,  the  jury 
must  have  clearly  manifested  an  abuse  of  their  power. 
Thus, 

In  Maraham  v.  Bidler  or  Bulwer,{2)  Action  of  tres- 
pass ;  the  jury  found  for  the  plaintiff,  and  gave  half  a 
farthing  damages.  Richardson,  in  arrest  of  judgment, 
said,  that  the  damage  which  the  jury  gave  ought  to  be  va* 
luable,  and  there  is  no  such  coin  as  half  a  farthing.  Dode- 
ridge,  J.,  said  to  Richardson — "  Your  purse  is  fiiU,  but  if 
you  were  at  Oxford,  you  would  get  a  draught  of  beer  for 
half  a  fiirthing.  Haughton,  J.,  said,  "  You  may  have  Jieri 
facias  and  levy  half  a  farthing  by  an  egg."  So  the  plaintiff 
had  judgment. 

Lord  Kenyan,  in  Duherley  v.  Grtinning,{^)  reci^ises 
the  principle — "  If  we  can  set  aside  a  verdict  in  such  a 
case  as  this,  for  excess  of  damages,  I  presume  we  shall 
be  equally  warranted  in  so  doing  where  we  think  the 
damages  too  small ;  and  yet  in  Lord  Strafford's  case, 
although  the  court  thought  that  one  shilling  damages 


(1)  Ante,  CuUon^,  Barnes,  Litt.  Sel.  Cas.  136. 

(2)  2  Ro.  Rep.  21.    Cn>.  Jac.  458.    Jenk.  335. 

(3)  4  Temi  Rep.  651. 
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given  against  him  were  much  too  small,  they  did  not  think 
Ibemselves  warranted  in  granting  a  new  trial  on  that  ac' 
count,  because  they  had  no  rule  to  go  by.''(l) 

in  slander  the  court  have  refused  to  interfere  on  this 
ground.  InLord6?— rv./fea/A.(2)  Action  upon  the  statute 
of  Scan*  Mag.  for  the  following  words  spoken  of  the  plain- 
tiff, "  G — d  d — ^n  my  Lord  G — r,  he  is  a  rogue,  and  all  on 
his  side  are  rogues ;  if  the  mob  would  stand  by  me,  I'd  drive 
tbem  all,  or  lay  the  town  in  heaps."  The  words  were  proved 
upon  the  trial,  notwithstanding  which  the  jury  found  only 
12cf.  damages.  Damal,  for  plaintiff,  moved  to  set  aside  the 
verdict  by  reason  of  the  smallness  of  the  damages ;  but 
not  being  able  to  produce  any  instance  of  a  verdict  being 
set  aside  merely  for  that  reason ;  though  for  excessive 
damages,  verdicts  have  been  frequently  set  aside,  and  in 
point  of  reason  there  is  the  same  cause  for  setting  aside 
otie  as  the  other,  yet  us  the  difference  had  been  always 
taken,  and  practice  long  settled,  the  court  said  they  would 
make  no  rule. 

So  in  Hayward  v.  Newt(m.{Z)  An  action  was  brought 
for  these  words,  spoken  of  the  plaintiff  as  a  wine  mer- 
chant— "  You  are  a  rogue,  villain  and  rascal,  and  fill  by 
i^ort  measure,"  and  the  jury  gave  twenty  shillings  dama^ 
ges ;  and  though  it  was  thought  a  hard  case,  yet  the  court 
said  it  has  always  been  denied  to  set  aside  a  verdict  for 
smallness  of  damages,  and  therefore  denied  it  in  this  case« 
Qtiaere  tamen  ?  Is  it  not  within  the  reason  of  the  rule 
setting  aside  a  verdict  for  excessive  damages  ?(4) 

In  cases  of  malicious  jjrosecution,  the  court  have  re- 
ftuied  to  set  aside  the  verdict  on  this  ground,  as  in  Barker 
Vi  Dixie,{2)    Though  the  court,  in  that  case,  held,  what 


(1)  Et  Tide  BuU,  N.  P.  27.       (2)  Barnes,  445.      (3)  2  Str.  940< 
(4)  Vide  J^arsh  v.  Bower,  2  W.  Blacks.  851.    2  Burr.  664. 
5  Price,  334.  (5)  2  Str.  1051.    Sapra,  p.  347. 
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it  is  presumed  would  not,  construed  strictly,  be  now  regard^ 
ed  as  law,  that  they  could  not  grant  a  new  trial  on  the  ac- 
count of  the  smallness  of  the  damages.  The  court  were 
evidently  driven  into  this  remark,  by  a  process  of  reasoning 
limiting  the  extent  of  their  remedial  power  to  cases  where 
aitaint  would  have  Iain ;  forgetting  the  large  discretion 
with  which  it  clothes  them,  extendinsf  to  all  classes  of  cases, 
and  which,  on  all  other  occasions,  they  uniformly  assert* 
It  is  the  only  modern  instance  in  which  the  court  have 
suggested  a  doubt  of  their  power. 

In  Mauricei  v.  Brecknock,{l)  it  is  laid  down,  as  a  gene- 
ral rule,  not  that  the  court  cannot,  but  that  they  will  not| 
set  aside  a  verdict,  in  an  action  for  a  tort,  on  account  oi 
the  smallness  of  the  damages.(2)  This  is  not  intended  to 
apply  to  extreme  cases.    They  form  an  exception. 

Wherever,  therefore,  the  jury  transcend  their  limits,  and 
suffer  themselves  to  be  influenced  by  caprice,  gross  par- 
tiality, or  passion,  it  presents  a  proper  care  for  the  inter-' 
ference  of  the  court,  who  will  correct  the  perversity  of  the 
verdict,  whether  it  appears  in  the  shape  of  damages,  or  a 
finding  intended  to  avoid  damages  entirely,  and  so  to  de* 
feat  justice.  (3) 

We  have  had  occasion  to  notice  a  salutary  applicatioa 
of  this  rule,  in  a  recent  case  in  England,  Levi  v.  ilfifrie,(4) 
where,  for  a  gross  libel,  the  jury  would  have  given  the 
plaintiff  one  shilling ;  but  that  costs  would  have  followed 
the  verdict.  Gasalee,  J.,  observes — "  It  is  impossible  to 
read  this  publication,  without  seeing  its  libellous  tendency. 
The  name  given  to  the  plaintiff  is  one  commonly  employed 
by  the  lower  orders,  as  a  term  of  reproach  to  persons  in 
his  station.  The  case  in  BurraWj{6)  does  not  lay  it  down 
as  a  general  rule,  that  a  new  trial  shall  never  be  granted, 


(1)  Supra,  p.  411.  (2)  2  Doug.  509. 

(3)  Vide  "  Perverse  Verdicts,"  ante,  p.  421. 

(4)  4  Bingham,  195.    Supra  p.  123. 

(5)  Burttm  v.  Thompwn^  2  Burr.  664. 
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where  it  is  probable  the  damages  may  be  small.  In  that 
case,  the  jury  found  for  the  defendant ;  and  Mr.  Justice 
Fbsiefy  who  tried  the  cause,  reported  that  the  chasge  was 
proved,  but  the  injury  was  so  inconsiderable,  that  half  a 
crown,  or  even  a  much  smaller  sum,  would  have  been 
sufficient  damages.  And  it  was  for  this  reason,  and  not 
the  probable  smallness  of  the  verdict,  in  the  event  of  a 
new  trial,  that  the  court  denied  the  motion." 

The  case  of  Biicai  v.  Kei£hj{l)  already  cited,  strongly 
recommends  the  rule.  The  jury,  in  so  aggravated  a  case 
as  the  shattering  of  the  plaintiff's  arm  with  buck-^hot,  hav- 
ing rendered  a  verdict  with  only  one  dollar  damages, 
against  the  man  Who  could  be  guilty  of  so  atrocious  an 
assault,  furnished  an  example  of  that  partiality  and  preju- 
dice, to  which  the  courts  constantly  refer  as  an  exception 
to  the  general  rule  of  not  granting  new  trials  in  personal 
torts.(2) 

In  Virginia,  it  appears,  the  rule  at  common  law  was  held 
so  strictly  against  a  motion  of  this  kind,  as  to  require  the 
interposition  of  a  statute.(3)  The  present  practice  there, 
is  thus  laid  down,  illustrated  by  an  eitample  in  slander, 
the  action  of  all  others  requiring  some  liberality  of  opinion 
in  motions  for  new  trials. — ^^  When  a  new  trial  is  granted 
for  such  cause,  it  is  not  necessary  to  state  on  the  record  the 
grounds  for  awarding  it,  since  it  will  be  presumed  that  the 
order  of  the  court  upon  a  subject  which  the  statute  has  put 
within  its  jurisdiction,  was  correct,  unless  the  contrary  ap- 
peared." In  Rixey  v.  >rarrf,(4)  for  slander,  the  jury 
assessed  the  damages  at  $60.  On  motion  of  the  plaintiff, 
on  the  ground  of  the  smallness  of  the  damages,  for  reasons 


(1)  2  Bay,  46e.   Ante,  373.   Et  ride  Johns.  Cas.  255.  9  Ibid.  36. 
8  Cowen,  479.    Ante,  *^  Verdict  Against  Endence,"  Chap.  XL 

(2)  Et  vide  N.  C.  Law  Rep.  276. 

(3)  Vide  1  Rob.  Prac.  37&  (4)  3  Randolph,  52. 
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appearing  to  the  court,  to  be  sufficient  evidence  of  the  per- 
versity of  the  jury,  the  verdict  was  set  aside  and  a  new 
trial  ordered.  At  tlie  second  trial  the  jury  gave*  $^00 
damages,  and  the  court  rendered  judgment  on  the  verdict, 
from  which  the  defendant  appealed,  and  by  the  court  of 
appeals,  the  judgment  was  affirmed. 

From  the  preceding  cases,  it  is  clear  the  reason  fi>r 
holding  parties  so  tenaciously  to  the  damages  found  by  the 
jury  in  personal  torts  is,  that  in  cases  of  this  class,  there  is 
no  scale  by  which  the  damages  are  to  be  graduated  with 
certainty.  They  admit  of  no  other  test  than  the  intelU* 
gence  of  a  jury,  governed  by  a  sense  of  justice.  It  is,  in- 
deed, one  of  the  principal  causes  in  which  the  trial  by  jury 
has  originated.  From  the  prolific  fountain  of  htigation, 
numerous  cases  must  daily  spring  up,  calling  for  adjudica* 
tion  for  alleged  injuries,  accompanied  with  facts  and  cir- 
cumstances affording  no  definite  standard  by  which  these 
alleged  wrongs  can  be  measured,  and  which  from  the  ne« 
cessity  of  the  case  must  be  judged  of  and  appreciated  by  the 
view  that  may  be  taken  of  them  by  impartial  men.  To  the 
jury,  therefore,  as  a  favourite  and  almost  sacred  tribunal, 
is  conunitted,  by  unanimous  consent,  the  exclusive  task  of 
examining  those  &cts  and  circumstances,  and  valuing  the 
injury,  and  awarding  compensation  in  the  shape  of  dama- 
ges. The  law  that  confers  on  them  this  power,  and  exacts 
of  them  the  performance  of  the  solemn  trust,  favours  the 
presumption  that  they  are  actuated  by  pure  motives.  It 
therefore  makes  every  allowance  for  different  dispositions, 
capacities,  views,  and  even  frailties,  in  the  examination  of 
heterogeneous  matters  of  fact,  where  no  criterion  can  be 
supplied ;  and  it  is  not  until  the  result  of  the  deliberations 
of  the  jury  appesms  in  a  form  calculated  to  shock  the  un- 
derstanding, and  impress  no  dubious  conviction  of  their 
prejudice  and  passion,  that  courts  have  found  themselves 
iK>mpelled  to  interpose. 
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4.  But  in  actions  where,  by  reason  of  the  agreement  of 
the  parties,  or  from  other  causes,  a  reasonably  certain'mea- 
sure  of  damages  is  afforded,  no  such  latitude  is  allowed  the 
jury,  and  the  court  will  look  into  the  circumstances,  and 
grant  or  refuse  a  new  trial,  or  correct  the  verdict  them- 
selves, according  to  the  justice  of  the  case. 

The  distinction  is  taken  in  Russell  v.  BcUHl)  One  of 
the  grounds,  moved  upon  for  a  new  trial,  was  the  smallness 
of  the  damages.  Per  Curiam. — "  Attaint  will  not  lie 
against  jurors  for  finding  too  small  damages.  Where  a 
demand  is  certain,  as  by  promissory  note,  the  court  will 
set  aside  a  verdict  for  too  small  damages,  but  not  where  the 
damages  are  uncertain,  as  in  this  case  for  curing  a 
wound. 

In  Thelltison  v.  Fletcher, (2)  On  a  rule  to  show  cause 
why  the  inquisition,  on  a  writ  of  inquiry,  in  an  action  on 
a  policy  of  insurance,  should  not  be  set  aside.  The  plain- 
ti£f  declared  on  a  policy  on  goods  on  board  divers  ves- 
sels. The  defendant  had  underwritten  £300,  and  having 
suffered  judgment  by  de&ult,  the  jury,  on  the  writ  of  in- 
quiry, assessed  the  damages  at  that  sum,  without  any  proof 
of  the  amount  or  value,  or  any  evidence  whatever,  except 
of  the  defendant's  handwriting  to  the  policy.  Motion  to 
set  aside  the  inquest.  Buller,  J. — ^^  It  does  not  follow,  be- 
cause a  writ  of  inquiry  has  been  awarded,  that  the  amount 
of  the  demand  is  uncertain.  In  actions  upon  a  bill  of  ex- 
change, or  a  promissory  note,  nothing  but  the  instrument 
is  to  be  proved  before  the  jury,  the  sum  being  thereby  a»* 
certained.  Though  even  in  cases  where  there  is  no  ne* 
cessity  for  a  writ  of  inquiry,  that  proceeding  is  of  use  when 
the  plaintiff  goes  for  interest,  which  the  jury  assesses  in 
the  name  of  damages."    And  the  rule  was  discharged. 

The  cases  of  this  kind,  in  which  the  courts  are  called 


(1)  Barnes,  445.  (2)  1  Doug.  315. 
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upon  more  frequently  to  interfere,  on  the  ground  of  dama- 
ges, are  in  covenant,  where  the  parties  provide  a  penalty, 
not  as  liquidated  damages,  but  denoting  the  extent  Id  which 
they  are,  in  any  event,  to  respond  in  damages.  When,  in 
such  cases,  the  jury  find  the  penalty  instead  of  the  actual 
damages,  the  court  will  give  relief  by  setting  aside  the  ver- 
dict, and  sending  the  cause  to  another  jury.  But  the  prin- 
ciple has  been  tested,  rather  by  verdicts  sought  to  be  set 
aside  for  smallness,  than  excess  of  damages.    Thus, 

In  Astley  v.  Welden.{l)  Action  upon  an  agreement  be- 
tween the  parties  for  theatrical  performances,  binding  each 
other  to  the  fulfilment  under  a  penalty  of  £200.  The  jury 
found  a  verdict  with  only  £20  damages,  but  liberty  was  re- 
served to  the  plaintiff  to  enter  a  verdict  for  £200,  if  the 
court  should  be  of  opinion  that  the  sum  of  £200,  men- 
tioned in  the  agreement,  was  to  be  considered  in  the 
nature  of  liquidated  damages.  A  rule  nisi  having  been 
obtained,  the  court  refused  to  consider  it  a  case  of  stipu- 
lated damages,  and  therefore  discharged  the  rule,  observ- 
ing— "  There  is  one  case  in  which  the  sum  agreed  for  must 
always  be  considered  as  a  penalty,  and  that  is,  where  the 
payment  of  a  smaller  sum  is  secured  by  a  larger.  In  this 
case,  it  is  impossible  to  garble  the  covenants,  and  to  hold 
that  in  one  case  the  plaintiff  shall  recover  only*  for  the 
damages  sustained,  and  in  another,  that  he  shall  recover 
the  penalty ;  the  concluding  clause  applies  equally  to  all 
the  covenants.  If  any  thing  is  to  be  collected  from  the 
form  of  this  declaration,  it  should  seem  that  the  plaintiff 
meant  to  sue  only  for  the  damages  actually  sustained."(2) 
So  in  Dennis  v.  Cummins.i^)    Action  of  debt  upon  an 


(1)  2  Bos.  ^  Pul.  346. 

(2)  Vide  Ponsonhy  v.  Adams,  6  Brown's  Pari.  Cas.  470.  Fletck- 
er  y.  Byche,  2  Term  Rep.  32.  Lowe  v.  Peers,  4  Burr.  2225. 
WUdbeam  v.  Asfiton,  1  Campb.  78. 

(3)  3  Johns.  Caa.  297. 
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agreement  with  the  sum  of  $2000|  to  be  forfeited  in  case 
of  a  breach.  And  the  question  submitted  to  the  court 
was,  wj^tether  that  sum  was  to  be  considered  in  the  nature 
of  a  penalty  or  as  damages  liquidated,  and  agreed  on  be^ 
tween  the  parties  to  be  recovered  against  the  party  in  de* 
fisiult  Thompson^  J.,  delivered  the  opinion  of  the  court. — 
'<  This  is  a  case  of  strict  penalty,  and  for  which  there  does 
not  appear  to  be  any  equivalent  to  the  other  party.  To 
consider  this  $2000  as  the  measure  of  damages  in  the 
case,  would  be  excessive  and  unreasonable  in  the  extreme* 
We  are  therefore  of  opinion,  that  it  must  be  viewed  only 
in  the  nature  of  a  penalty,  and  that  the  plaintiff  ought  to 
assign  breaches  under  the  statute,  and  assess  the  damages 

by  a  jury."(l) 

But  where  the  penalty  is  clearly  in  the  nature  of  stipu- 
lated damages  liquidated  by  agreement,  and  the  jury. find 
the  full  amount  of  the  penalty,  the  verdict  will  not  be  dis-^ 
turbed.  As  in  Hctshbroucky.  Tappen.{2)  Action  of  covenant 
upon  an  agreement  by  the  defendant  to  convey,  and  in  case  of 
&dlure,  to  pay  $600.  The  jury  found  a  verdict  for  the  whole 
penalty.  The  defendant,  upon  an  exception,  brought  the 
question  before  the  court,  who  sustsuned  the  verdict,  sayings 
"  There  was  no  question  upon  the  trial,  but  that  it  was  a 
case  of  stipulated  damages.  The  agreement,  with  respect 
to  that,  is  too  explicit  to  admit  any  doubt.  The  parties 
bound  themselves  to  each  other  in  the  sum  of  five  hundred 
dollars,  which,  in  the  language  of  the  covenant,  they  con- 
sented  to  fix  and  liquidate  as  the  amoimt  of  damages  to  be 
paid  by  the  failing  party,  for  his  non-performance  to  the 
other.  The  evidence,  as  appearing  on  the  bill  of  except 
tions,  shows  that  the  plaintiff  was  always  ready,  and  did , 
every  thing  oh  his  part  required  by  the  agreement ;  and 
that  the  defendant  did  not,  and  could  not  perform  on  his 


(1)  2  Terai  Rep.  34.    8  Johns.  Rep.  392.    9  Johns.  Rep.  115^ 

(2)  15  Johns.  Rep.  200. 
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part,  by  retson  of  certain  incumbrances  on  the  land  which 
he  had  covenanted  to  convey  to  the  plaintiff."(l ) 

Nor  wiU  the  court  set  aside  the  verdict  for  an  amount, 
either  too  great  or  too  small,  if  it  might  have  been  pre- 
vented by  a  due  exercise  of  care  on  the  part  of  the  de-' 
fendant.     Thus, 

In  Brown  v.  Tanner,{2)  the  jury  included  the  expenses 
of  an  award  which  had  been  made,  but  after  the  defend- 
ant had  revoked  his  submission.  The  verdict  was  in  an 
action  of  assumpsit,  brought  on  the  revocation  of  the  sub- 
mission. A  motion  was  made  to  set  the  verdict  aside,  on 
the  grounds  of  its  being  illegal,  and  excessive  ;  but  the 
learned  judge's  report  having  been  read,  their  lordships 
held,  that  the  error  in  amount  of  the  damages  ought  to 
have  been  mentioned  to  the  judge  at  the  trial ;  and  it  ought 
not  to  be  made  the  ground  of  the  great  expense  of  a  new 
trial,  that  the  verdict  was  taken  by  mistake  for  30^.  or  40^« 
too  much ;  and  the  rule  was  refused. 

The  rule  is  further  illustrated  in  the  alternative  which 
is  sometimes  presented  to  the  parties,  to  render  a  new  trial 
unnecessary,  by  reducing  the  damages,  as  in  Evettson  v« 
^Myer.(^)  Action  for  use  and  occupation  of  a  fulling 
mill  and  carding  machine.  The  presiding  judge  charged 
the  jury,  that  if  they  were  satisfied  that  the  relation  of 
landlord  and  tenant  existed  between  the  parties,  to  allow 
such  sum,  by  way  of  rent,  as  to  them  it  should  appear  the 
premises  were  worth ;  that  the  plaintiff  was  entitled  to  re- 
cover rent  only  for  the  space  of  fiAeen  months.  The  jury 
found  a  verdict  for  f  324.37,  being  fifteen  months'  rent,  at 
$200  per  annum,  and  the  interest  of  same.  The  case 
came  up  on  exceptions  to  the  judge's  charge ;  and,  per 
Sa/vage^  Ch.  J.,  who  delivered  the  opinion  of  the  court — 


(1)  Vide  3  Terai  Rep.  592,  in  tiotis,    1  Esp.  N.  P.  Rep.  53. 

(2)  1  Car.  <&  Payne,  651.  (3)  2  WendeU,  507. 
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*^  According  to  my  views  of  this  case,  I  see  no  necessity  for 
a  new  trial,  to  do  justice  between  the  parties.  The  judge, 
in  my  judgment,  was  correct,  in  the  principles  he  laid 
down.  The  only  error  is,  that  the  plaintiff  has  recovered 
for  one  quarter  of  a  year  too  much.  A  new  trial  must  be 
granted  to  correct  this  error,  unless  the  plaintiff  agrees  to 
deduct  the  three  months'  rent  and  interest  from  the  verdict." 

Nor,  where  the  jury  have  omitted  some  small  item  to 
which  the  plaintiff  in  strictness  may  have  been  entitled, 
especially  if  their  attention  was  not  drawn  to  it  particularly. 

As  in  JEhgar  v.  Weston.{l)  Action  in  assumpsit, 
tried  upon  the  general  issue,  before  Parker  J.,  and  a 
verdict  for  the  plaintiff,  who,  as  appears  from  the  judge's 
report,  objected,  and  moved  for  a  new  trial,  on  the  ground 
that  the  jury  allowed  interest,  on  two  certain  notes  de- 
clared upon,  only  from  the  date  of  the  writ ;  whereas  in- 
terest ought  to  have  been  allowed  from  the  date  of  those 
notes.  It  was  contended,  that  although  the  difference  in 
the  amount  was.  small,  it  was  yet  important,  because  the 
jury  having  returned  less  than  fifty  dollars,  the  plaintiff 
was  by  the  statute  subjected  to  the  payment  of  costs.  Ptar^ 
sonsj  Ch.  J. — "  As  the  facts  are  stated,  it  appears  to  us  equi- 
table, that  interest  should  have  been  allowed  from  the  nego- 
tiation of  the  notes.  This  the  jury  have  not  done,  proba- 
bly through  inattention.  But  we  cannot  say  the  verdict  is 
against  law  or  against  evidence.  It  appears,  that  had  in- 
terest been  allowed  by  the  jury  from  the  negotiation  of  the 
notes,  the  plaintiff  would  have  been  entitled  to  full  costs, 
which  she  cannot  now  have.  We  do  not  inquire  into  the 
consequences  of  verdicts,  as  they  may  relate  to  costs.  The 
costs  are  regulated  bv  the  verdict,  and  not  the  verdict  by 
the  costs." 

In  Walker  v.  Smithy  cited  above,  the  jury  rendered  only 


(1)  7  Mass.  Rep.  110. 
06 
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the  principal  siim  without  interest.  A  new  trial  was  moTed 
for  on  that  ground,  but  reA]sed.(l) 

So  in  Bourke  v.  Buloir,{2)  Upon  a  motion  for  a  new 
trial,  it  appeared  that  the  plaintiff  had  recovered  a  verdict 
in  this  case  against  the  defendant,  for  £230  sterling,  for  a 
breach  of  contract  entered  into,  for  delivery  of  flour  and  to- 
bacco. The  writing  was  in  the  nature  of  a  note,  or  memo- 
randum, signed  by  the  defendant  for  £47,410  old  currency. 
The  jury,  in  estimating  the  damages,  gave  the  value  of  the 
£47,410  old  currency,  at  the  time  the  contract  was  entered 
into,  (1780,)  agreeably  to  the  scale.  A  new  trial  was  moved 
for,  because  the  jury  had  given  less  damages  than  the  plain- 
tiff was  entitled  to.  J5y  the  Court — "  The  jury,  in  this 
case,  seem  to  have  exercised  a  very  proper  discretion,  by 
considering  this  rather  in  nature  of  an  assumpsit  for  a  debt 
due,  than  of  a  covenant  for  a  specific  performance.  They 
have  given  the  plaintiff  what  the  defendant  appears  really  to 
have  fallen  in  his  debt ;  though,  taking  it  upon  the  contract, 
diey  might  have  given  larger  damages.  We  do  not  think 
it  proper  to  set  aside  a  verdict  because  the  danoages  are 
small,  in  order  that  a  plaintiff  may  have  another  chance  of 
getting  more." 

-  But  when  the  jury,  through  mistake,  or  undue  motives, 
return  a  much  less  amount  than  in  justice  they  oug^t,  there 
being  in  the  nature  of  the  case  a  reasonable  test  by  which 
to  measure  the  damages,(3)  the  court  will  set  aside  the  v«s 
diet.    Thus, 

In  Parr  v.  Purb€ck.{A)  Action  of  covenant  for  Don* 
payment  of  rent,  reserved  upon  a  lease  for  years.  There 
was  judgment  against  the  defendant  by  default ;  and  upon 
a  writ  of  inquiry  executed,  the  jury  gave  the  plaintiff  but 


(1)  1  Wash.  C.  C.  R.  202.  (2)  1  Bay,  49. 

(3)  Et  vide  Hopkins  v.  Meyersy  1  Harper's  S.  C.  Rep.  56.    1  S. 
C.  Con.  Rap.  365.  (4)  8  Mod.  196. 
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one  shilling  damages,  though  he  proved  that  the  defend- 
ant owed  him  £160.  Motion  to  set  aside  the  verdict,  on 
the  ground  of  the  smallness  of  the  damages.  By  ths 
Court — ^'  It  is  admitted  that  in  covenant,  where  damages 
are  to  be  recovered,  the  jury,  upon  a  writ  of  inquiry,  are 
the  proper  judges  of  the  quantum  of  the  damages,  and  for 
Aiat  reason  the  court  will  not  set  aside  their  inquiry,  where 
they  give  small  damages ;  but  it  is  otherwise  where  the 
covenant  is  for  payment  of  money,  and  the  sum  is  ascer- 
tained, because  in  such  cases  the  sum  being  certain,  the 
jury  cannot  lessen  the  damages,  and  this  is  the  constant 
difference  in  such  cases.  It  is  the  same  as  if  an  assumpeit 
had  been  brought  for  money  upon  a  note  under  hand,  for 
there  the  jury  cannot  mitigate  the  damages ;  if  they  do,  the 
court  will  set  dieir  verdict  aside." 

So,inJE7ar/o/'Pe^er6orot/^/tv.iS!iic2/er,(l)atrialbeingcon* 
ceming  the  value  of  improvement  made  by  Sadler,  and  a 
jury  of  farmers  having  given  £200  damages,  which  was 
thought  excessive,  a  new  trial  granted,  and  a  jury  of  geii- 
tlemsn  ordered,  who  only  gave  £40 ;  whereupon  a  new 
trial  was  moved  for,  for  Sadler,  because  of  smallness  of 
damages.  Holt^  Ch.  J.,  said,  that  one  must  not  always 
conclude,  because  the  court  grants  a  new  trial,  that  they 
are  satisfied  that  the  first  verdict  was  bad ;  but  it  is  oAea 
because  the  thing  may  require  a  re-examinati<»i.  A  role 
was  granted. 

And  in  Woodford  v.  Eades.{2)  On  a  contract  for  stock 
between  the  plaintiff  and  J.  S.,  they  each  deposit  £200  ia 
the  bands  of  the  defendant ;  and  J.  S.  not  performing  his 
agreement,  the  plaintiff  sued  for  the  deposit,  had  judgment 
oa  demurrer,  took  out  a  writ  of  inquiry,  and  proved  his 
case.  But  the  jury,  on  a  motion  that  the  defendant  oould 
net  pay  out  the  money  without  consent  of  both  parties,  gaM 


(1)  12  Mod.  34&  (2)  1  Str.  425. 


460  NEW  TRIALS.  [Chap.  XII. 

Id.  damages,  which  was  now  set  aside ;  the  court  saying, 
that  the  rule  of  not  setting  aside  verdicts  for  the  smalbiess 
of  the  damages  did  not  extend  to  this  case,  where  the  jury 
mistook  in  point  of  law ;  and  the  chief  justice  said,  he  knew 
no  reason  why  the  court  should  not  interpose  in  the  other 
case. 

So,  in  Markham  v.  Middleton.{l)  The  defendant  owed 
the  plaintiff  £333  for  an  apothecary's  bill,  and  suffered 
judgment  to  go  by  default ;  and  the  plaintiffs  attorney,  on 
executing  the  writ  of  inquiry,  produced  the  foreman,  who 
had  told  him  he  could  prove  the  bill ;  but  when  the  jury 
was  sworn,  he  declined  giving  any  evidence ;  upon  which 
the  sheriff  was  desired  to  adjourn,  which  he  thought  he 
could  not  do,  and  the  jury  thereupon  found  one  penny 
damages  only.  The  court  thought  it  hard  the  plaintiff 
should  be  paid  so  large  a  dobt  with  one  penny,  as  he  would 
be  if  this  verdict  stood,  or  that  his  case  should  be  worse 
for  the  defendant's  letting  judgment  go  by  default ;  for,  had 
he  pleaded,  the  plaintiff  could  have  suffered  a  nonsuit  And, 
therefore,  they  set  aside  this,  and  ordered  a  new  writ  of  in- 
quiry. 

And  in  TauntonManufacturing  Company  v.  Sfnith,{2) 
Case  for  a  breach  of  a  special  contract,  in  which  the  de- 
fendant undertook  to  bleach  cotton  cloths  for  the  plaintiflk 
At  the  trial,  the  superintendant  of  the  company's  works 
testified,  that  the  defendant  omitted  some  of  the  processes 
requisite  for  good  bleaching,  and  estimated  the  damage  sus- 
tained by  the  company,  in  regard  to  one  species  of  goods, 
at  $1662.  Ilis  testimony  was  corroborated  by  that  of  other 
witnesses  on  the  part  of  the  plaintiffs.  The  defendant  of- 
fered no  evidence.  The  jury  returned  a  verdict  for  the 
plaintifiis  for  $337.  The  plaintiff  moved  for  a  new  trial, 
i>n  the  ground  that  the -damages  were  too  small.    Porhm^y 


(1)  2  Str.  1259.  (2)  9  Pick.  11. 
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Ch.'J.,  delivered  the  opinion  of  the  court. — "We  think 
there  is  ^reat  reason  to  believe,  that  the  jury  laboured  un* 
der  some  mistake  in  the  estimation  of  damages,  having 
given  not  more  than  one  quarter  part  of  what,  according 
to  all  the  evidence,  the  plaintiff  sustained.  It  is  objected, 
however,  that  verdicts  cannot  be  set  aside  on  account  of 
the  damages  being  too  small ;  but  we  are  satisfied  that  this 
is  a  mistake.  It  is  a  power  rarely  exercised,  especially  in 
actions  for  personal  wrongs,  such  as  slanders,  batteries, 
and  the  like.  But  where  the  foundation  of  the  action  is 
a  breach  of  contract,  and  the  damages  are  capable  of  esti- 
mation, if  there  is  a  glaring  deficiency,  justice  requires  that 
the  case  shall  be  revised ;  and  judging  from  the  evidence 
reported,  this  appears  to  be  a  case  of  the  kind."  And  new 
trial  granted.(l) 


(1)  Et  7ide  Birkbeck  r.  Burrows,  2  Hall's  Rep.  51.     White  r. 
Chrethy  3  Monroe,  157. 


CHAPTER  XIII. 

FOR   NEWLY    DISCOVERED    EVIDENCE. 

It  sometimes  happens  that  after  the  utmost  vi{2[ilancey 
and  the  best  directed  efforts  of  the  party  and  his  counseli 
the  true  merits  of  the  case  have  not  been  submitted,  by 
reason  of  the  absence  of  facts,  which,  had  they  been  known 
and  introduced,  would  have  given  a  different  complezioa 
to  the  case.  Or  it  may  be  that  facts  may  have  occurred 
subsequently  to  the  trial,  which  tend  to  present  the  point  at 
issue  differently,  and  show  that  the  verdict,  if  suffered  to 
remain,  would  operate  unjustly.  When  such  a  case  bap- 
pens,  and  the  court  becomes  satisfied  that,  to  promote  the 
ends  of  justice,  an  opportunity  ought  to  be  allowed  for  the 
introduction  of  the  new  testimony,  they  will  furnish  an 
opportunity  by  setting  aside  the  verdict,  and  directing  a 
new  trial.  But  to  prevent  abuse,  practising  with  the  wit- 
nesses, careless  preparation  in  the  first  instance,  and  har- 
rassing  the  court  with  unfounded  applications,  the  party 
moving  on  the  ground  of  newly  discovered  evidence  is  re- 
quired to  conform  himself  to  very  strict  regulations.  The 
negligent  are  to  expect  no  indulgence,  and  applicationS| 
founded  on  Ught  circumstances,  will  be  promptly  denied. 
Nothing  but  a  clear  case  of  injustice,  occasioned  by  means 
beyond  the  control  of  the  party,  and  the  certainty  of  cor- 
recting it,  by  those  means  since  brought  to  light,  and  placed 
within  the  reach  of  the  applicant,  will  answer  the  purpose. 
There  is,  therefore,  no  grounds  on  which  motions  for  new 
trials  lest,  better  ascertained  or  more  clearly  defined,  so  as 
to  guard  against  practise  and  imposition,  than  that  of  newly 
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discovered  evidence.  By  a  series  of  well  digested  decisions, 
it  is  settled  that  the  evidence,  which  would  warrant  the 
court  to  set  aside  the  verdict,  must  be  new,  material,  and 
not  cumulative,  and  that  the  party  applying  has  used  rea* 
sonable  diligence.  The  essential  requisites  are  laid  down 
with  brevity  and  perspicuity  in  Porter  v.  Talcott^{\)  by 
Mr.  Justice  Woodworth, — "The  application  for  a  new 
trial,"  says  be,  "  ought  to  be  granted,  on  the  ground  that 
there  has  been  reasonable  diligence,  that  the  new  evidence 
is  material,  that  it  has  been  discovered  since  the  trial,  and 
is  not  cumulative."(2) 

1.  The  evidence  that  will  induce  the  court  to  set  aside 
the  verdict,  and  grant  a  new  trial,  must  be  new,  that  is,  not 
used  on  the  former  trial,  but  discovered  newly,  or  subse- 
quently  to  the  trial,  and  must  be  material  to  the  point  at 
inue,  so  as  probably  to  produce  a  different  result,  and  the 
iq>plication  must  be  accompanied  with  sufficient  evidence 
of  previous  diligence.(3)  The  neumess  and  the  materialiiy^ 
although  perfectly  distinct,  are  so  intimately  connected  as 
to  require  to  be  considered  together,  for  the  better  illustra- 
tion of  the  rule.  But  first,  as  illustrative  of  the  rule 
generally. 

In  Ewing  v.  Prtc6,(4)  on  motion  for  a  new  trial| 
on  the  ground  of  newly  discovered  evidence,  it  was  held 
necessary  to  show  four  things : — The  names  of  the  wi^ 
nesses  that  had  been  discovered ;  that  the  applicant  has 
been  diligent  in  preparing  his  case  for  trial ;  that  the  new 
facts  were  discovered  after  the  trial,  and  will  be  important ; 
and  that  the  evidence  discovered  will  tend  to  prove  fsbcls 


(1)  1  CoweD,  359.       (2)  Vide  2  Arch.  Prac.  226.  Oia.  Prac  611. 
(3)  2  Salk.  e53.    2  Mod.  245.    6  Ibid.  22. 222.    9  Ibid.  328.    18 
Ibid.  584.  (4)  3  J.  J.  Manh.  521. 
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which  were  not  directly  in  issue  on  the  trial,  or  were  not 
then  known  or  investigated  by  proof.(l) 

And  in  Moore  v.  The  Philadelphia  Bank.{2)  Action 
for  a  reward  offered  to  apprehend  a  robber  of  the  bank, 
and  verdict  for  the  plaintiff.  A  new  trial  was  moved  for,  on 
the  ground  of  material  evidence  discovered  since  the  trial ; 
upon  which  the  court  observes — "  Motions  of  this  kind  are 
to  be  received  with  great  caution,  because  there  are  few 
cases  tried,  in  which  something  new  may  not  be  hunted 
up ;  and  because  it  tends  very  much  to  the  introduction  of 
perjury,  to  admit  new  evidence,  after  the  party,  who  has 
lost  the  verdict,  has  had  an  opportunity  of  discovering  the 
points  both  of  his  adversary's  strength  and  his  own  weak- 
ness. It  is  therefore  incumbent  on  him  who  asks  for  a  new 
trial  on  this  ground,  to  satisfy  the  court,  1st,  that  the  evi- 
dence has  come  to  his  knowledge  since  the  trial ;  2d,  that 
it  was  not  owing  to  want  of  due  diligence,  that  it  did  not 
come  sooner ;  and  3d,  that  it  would  probably  produce  a  dif- 
ferent verdict,  if  a  new  trial  was  granted."  And  upon  a 
review  of  the  facts  at  the  trial,  and  the  new  evidence  as 
submitted  on  the  motion,  the  court  became  satisfied  that 
the  defendants  failed  to  bring  their  case  within  the  above 
rules,  and  a  new  trial  was  refused. 

In  Warren  v.  Hope,{3)  the  court  laid  down  the  follow- 
ing rules,  to  govern  them  in  applications  of  this  kind — 
<'  The  petitioner  will  not  be  permitted  to  offer  testimony,  as 
to  any  newly  discovered  evidence,  except  that  which  may 
be.  stated  in  the  petition.  No  new  trial  or  review  will  be 
granted,  on  account  of  newly  discovered  evidence,  which 
is  merely  of  a  cumulative  nature.  But  the  following  kind^ 
of  proof  may  be  considered  as  exceptions  to  the  general 
rule,  and  furnish  ground  for  a  new  trial  or  review.   1.  That 


(1)  Et  vide  Daniel  v.  Daniel,  2  J.  J.  BAftnh.  52. 

(2)  5  Berg,  it,  Rawle,  41.  (3)  6  GrewL  479. 
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a  witness,  whose  testimony  on  the  trial  was  in  its  tradency 
against  the  interest  of  the  petitioner,  has  ascertained  that 
he  testified  under  a  mistake,  and  that  the  facts  da  not  exiat, 
as  he  testified  that  they  did.  2.  When  the  newly  discovered 
eyidence  relates  to  confessions  or  declarations  of  the  other 
party,  as  to  some  influential  fact,  unknown  to  the  petitioner 
at  the  time  of  trial,  and  inconsistent  with  the  proofs  addaced 
and  urpned  by  such  party.  3.  Where  such  newly  discorerad 
evidence  was  directly  or  indirectly  placed  beyond  the 
knowledge  or  control  of  the  petitioner,  by  means  of  tfae 
other  party,  and  with  a  view  to  prejudice  the  petitioner'^ 
cause." 

In  Lessee  of  LudlovPs  Heirs  v.  PaTk^{\)  there  was  a 
verdict  for  the  plaintiff.  The  defendant  moved  for  a  new 
trial,  chiefly  on  the  ground  of  newly  discovered  evidence, 
and  on  this  point  the  court  observe — ^*'  In  considering  the 
motion,  the  court  will  not  inquire,  whether,  taking  Ifas 
newly  discovered  evidence  in  connexion  with  that  ezhi* 
bited  on  the  trial,  a  jury  might  be  induced  to  give  a  diftr- 
ent  verdict ;  but  whether  the  legitimate  effect  of  such  svi* 
dence  would  be  to  re(]uire  a  different  verdict  In  tfae  trial 
of  issues  in  &ct,  the  court  judge  of  the  competenoy,  the 
jury  of  the  credibility  and  effect  of  testimony.  But  after 
verdict,  wh^i  the  motion  for  a  new  trial  is  consideicd,  tfaa 
court  must  judge,  not  only  of  the  competency,  but  of  the 
effect  of  evidence.  I(  with  the  newly  diaeovered  evidapce 
before  th^n,  a  jury  ought  to  have  come  to  thaisanK  oon- 
chision  they  have  done,  it  would  be  worse  than  naaleaa  to 
grant  a  new  trial.  The  effect  would  be  to  add  (o  (he.es- 
ptnae  of  the  litigation,  and  delay  parties  in  obtaining  fliair 

Again,  in  Vandervocrt  v.  Smith.{^)  Action  in  aaaamp« 
ait  on  a  policy  of  insurance,  the  jury  rendered  a  vwdiot  for  a 


(1)  4  Ham.  Ohio  Rep.  5.  <2)  2  Caines,  106. 
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total  loss.  The  defendant  moved  to  set  aside  the  verdict, 
and  one  of  the  grounds  was,  newly  discovered  evidence. 
On  this  point,  Thompson^  J.,  who  deUvered  the  opinion  of 
the  court,  remarks — *'  The  argument  of  this  case  has  been 
accompanied  with  a  motion  for  a  new  trial,  on  the  ground 
of  the  discovery  of  new  testimony.  The  testimony  alluded 
to,  is  said  to  be  a  copy  of  the  proceedings  and  coudenma- 
tion  at  Para^  against  this  vessel  and  cargo.  In  order  to 
grant  a  new  trial  on  this  ground,  it  ought  to  appear  that 
the  testimony  has  been  discovered  since  the  last  trial,  or  that 
no  laches  is  imputable  to  the  party,  and  that  the  testimony 
is  material.  In  the  present  case,  there  are  numerous  ob- 
jections against  granting  the  application.  It  does  not  ap- 
pear from  the  affidavit,  that  this  testimony  has  been  disco- 
vered since  the  last  trial,  but  only  that  it  arrived  in  New- 
York  since  that  time.  From  the  nature  of  the  evidence, 
it  must  have  been  discovered  as  soon  as  the  cause  of  the 
loss  was  known,  and  of  course  there  must  have  been  eitlier 
a  want  of  due  diligence  in  procuring  it,  or  if  sufficient  rea- 
sons for  the  delay  could  have  been  shown,  application  ought 
to  have  been  made  to  postpone  the  former  trial." 

So  in  Doe  v.  Roe,{l)  a  feigned  issue  out  of  chancery. 
The  defendant,  at  the  trial,  offered  in  proof  the  record  of 
a  deed,  with  the  affidavit  of  a  witness  endorsed  up«n  it, 
but  without  producing  the  witness,  or  accounting  for  the 
original  deed  ;  and  upon  a  case  made,  showing  the  judge  to 
have  overruled  the  testimony,  and  affidavits  of  newly  dis- 
covered evidence,  the  defendant  moved  for  a  new  trial. 
Per  Curiam, — "  As  it  is  suggested,  that  further  light  can 
be  thrown  on  the  case,  and  new  evidence  appears  to  have 
been  discovered,  we  think,  without  expressing  any  opinion 
on  the  merits  of  the  case,  that  a  new  trial  ought  to  be  grant- 
ed,, on  the  payment  of  costs."    New  trial  granted. 


(1)  IJobns.  Cas.  402. 
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So,  in  Halsey  v.  Wats<m,{\)  Motion  for  a  new  trial, 
on  an  affidavit  of  a  discovery  of  new  and  material  evidence. 
Per  Curiam. — "This  is  a  motion  for  a  new  trial,  and  comes 
before  us  on  the  ground  of  a  discovery  of  material  testimony 
since  the  trial  of  the  cause.  To  see  this,  and  judge  whe- 
ther it  be  material  or  not,  it  will  be  necessary  to  state  th^ 
form^  testimony  and  nature  of  the  suit."  Having  reviewed 
the  testimony,  to  ascertain  the  materiality  of  that  presented 
as  the  ground  of  the  motion,  the  court  proceeds — "  We  are 
to  judge  then,  if  the  material  evidence,  as  it  is  termed,  that 
has  been  discovered  since  the  trial,  be  really  testimony  of 
materiality.  There  is  one  person,  who  swears  as  to  the  di- 
rections given  by  the  captain.  The  court  are  of  opinion, 
that  this  is  not  material,  so  as  to  warrant  granting  a  new 
trial.  This  in  two  points  of  view ;  the  testimony  goes  only 
to  impeach  the  credit  of  what  has  been  sworn,  and  not  to 
establish  any  new  fact.  It  is  merely  contradicting  former 
evidence.  In  that  point  of  view  it  is  not  material,  nor  can 
i^be  so  in  another,  unless  the  defendants  can  go  further." 
New  trial  refused.(2) 

Tuttle  V.  Cooper, {^)  Assumpsit  on  a  promissory  note. 
The  defence  set  up  was,  that  the  note  was  fraudulently  ob- 
tained by  Robbins,  the  payee.  Verdict  for  the  defendant. 
In  the  trial  of  the  next  cause,  it  was  discovered  that  the 
note  account  in  the  company's  books  did  not  contain  any 
notes  given  by  the  company,  although  many  in  their  fa- 
vour. In  explanation  of  this,  one  Walsh  testified,  that 
the  company  never  gave  any  notes  on  their  own  account, 
except  two,  which  were  given  for  their  real  estate,  and  were 
secured  by  mortgage.  The  plaintiff  moved  fw  a  new  trial, 
because,  at  the  time  of  the  trial,  he  had  no  reason  to  sup- 
pose that  the  testimony  of  Walsh  was  not  true,  but,  imme- 
diately after  the  trial,  it  was  discovered  by  his  counsel,  and 


(1)  1  Caines,  24.       (2)  Vide  Morrtll  v.  KimbaU,  1  Oreenl.  32. 
(3)  9  Pick.  411 
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was  in  &ct  admitted  by  Walsh,  that  there  was  not  upon 
the  books  of  the  company  any  entry,  of  a  promissory  note 
giTen  by  the  company,  in  the  whole  course  of  their  busi- 
ness. Wilde^  J. — "  The  supposed  fiilsehood  of  this  state- 
ment iS|  that  in  the  account  of  notes,  there  were  no  notes 
ibund  against  the  company.  Nor  did  Walsh  testify  that 
there  were  any  such  notes  entered  in  the  books.  But  sup- 
pose the  jury  did  infer,  as  it  is  very  probable  they  did,  that 
other  notes  had  been  entered  in  the  books  against  the  com- 
pany, which  is  not  a  fact,  it  seems  to  us  that  this  miwbiWtt 
cannot  be  supposed  to  have  had  much  weight,  because,  if 
the  company  kept  an  account  of  notes,  and  there  was  only 
one  note  given  by  them,  it  would  be  as  probable  that,  that 
note  would  be  entered  in  the  note-book,  as  in  case  they  had 
given  several.  Certainly,  the  mistake,  if  made,  was  not 
very  material ;  and  when  we  consider  that  the  other  evi- 
dence in  the  case  is  very  strong  in  favour  of  the  defendant, 
as  we  cannot  but  see  that  it  is,  we  are  all  very  clear  that  a 
new  trial  ought  not  to  be  granted." 

So,  in  Marshall  r.  The  Union  Insurance  Company.{l) 
This  was  a  motion  for  a  new  trial,  on  the  ground  that  new 
and  material  evidence  had  been  discovered  since  the  trial. 
The  new  evidence  consisted  of  documents,  from  the  cus- 
tom-house at  New- York,  tending  to  invalidate  some  of  the 
testimony  given  at  the  trial,  and  to  show  that  the  sale  was 
not  honaJUte^  but  a  mere  cover,  and  the  goods,  in  fisust,  not 
neutral  property.  By  the  Court— ^^  This  is  a  rule  to  show 
cause  why  a  new  trial  should  not  be  granted,  upon  the 
ground  of  material  evidence  discovered  since  the  trial. 
We  are  satisfied  that  the  newly  discovered  evidence  was 
not  known  at  the  time  of  the  trial,  although  the  defendant's 
counsel,  upon  seeing  the  New-York  commission,  which 
only  came  to  hand  a  few  days  before  the  trial,  suqiected, 


(1)  2  Wash.  C.  C.  Rep.  411. 


Chap.  Xm.]     NEWLY  DISCOVERED  EVIDENCE.     469 

from  some  parts  of  it,  that  some  useful  information  might 
be  collected.  But  this  would  not  have  been  a  good  reason 
for  continuing  the  cause.  As  to  the  materiality  of  the  evi- 
dence, we  cannot  positively  decide ;  nor,  perhaps,  would  it 
be  proper  now  to  give  a  positive  opinion  about  it.  It  may 
be  explained,  but  at  present  it  appears  to  have  a  considera- 
ble bearing  upon  the  point  on  which  the  cause  turns,  and 
we  think  it  ought  to  be  submitted  to  a  jury."  Rule  for  a 
new  trial  absolute.(l) 

And,  in  Myers  v.  BrownelL{2)  Action  in  ejectment, 
and  verdict  for  defendant.  The  plaintiff  petitioned  for  a 
new  trial  on  the  ground  of  newly  discovered  evidence. 
The  opinion  contains,  in  detail,  the  facts,  as  sworn  to  by 
the  witness  from  whom  the  newly  discovered  evidence  was 
expected.  Prentiss,  J. — ^'  To  entitle  a  party  to  a  new  trial 
on  the  ground  of  new  discovered  evidence,  it  must  appear 
that  the  evidence  has  been  discovered  since  the  trial,  that 
no  laches  is  imputable  to  the  party,  and  that  the  testimony 
is  material.  The  plaintiff  swears  that  the  testimony  of 
Wright  was  wholly  unknown  to  him  at  the  time  of  the 
trial,  and  Wright  himself  says,  that  the  facts  within  his 
knowledge  were  not  communicated  by  him  to  any  one  im- 
til  after  the  trial.  The  evidence,  therefore^  appears  to  be 
new  discovered,  and  we  see  no  ground  for  imputing  laches 
to  the  plaintiff.  With  respect  to  the  materiality  of  the  tes- 
mony,  there  appears  to  be  as  little  doubt  It  is  testimony 
to  the  declarations  of  the  defendant  himself,  as  to  the  man- 
ner in  which  the  mortgage  was  lodged  in  the  town  clerk's 
office,  and  the  purposes  and  objects  for  which  it  was  left 
there.  The  new  discovered  testimony  shows  that  the  de- 
fendant explicitly  declared  that  the  deed  was  left  with  di- 
rections not  to  record  it,  and  the  reasons  why  such  direc- 


(1)  Vide  Hernandez  y.  Garetagej  16  Mart.  Louis.  Rep.  419. 

(2)  2  Aiken,  407. 
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ticms  were  given.  No  objection  is  made  to  the  credibility 
of  the  witness,  and,  on  the  whole,  we  think  that  a  new  trial 
ought  to  be  granted." 

So,  also  Jessup  v.  Cook.{l)  This  was  a  rule  to  show 
cause  why  a  new  trial  should  not  be  had,  on  the  ground 
that  defendant  had  discovered  new  and  important  evidence 
since  trial.  It  was  an  action  of  assumpsit ;  plea,  general 
issue,  and  verdict  for  plaintiff.  Boudinot,  J. — ''As  at  the 
trial  both  parties  adduced  evidence  to  this  particular  pointy 
I  think  it  would  be  introducing  a  new  rule,  and  establish- 
ing an  exceedingly  bad  precedent,  to  set  aside  the  verdict 
and  grant  a  new  trial,  because  one  party  has  since  disco- 
vered evidence,  which  he  thinks  entitled  to  more  weight 
than  any  which  he  had  produced  at  the  trial.  The 
jury  may  very  probably  have  thought,  that  all  parol  testi- 
mony ought  to  be  disregarded,  when  set  in  opposition  to 
the  continued  and  deliberate  acts  of  the  defendant  himself; 
and  I  cannot  bring  myself  to  dissent  from  this  doctrine.  If 
the  law  were  established,  according  to  the  views  of  the 
defendant,  not  one  verdict  in  ten  would  stand.  Some  cor- 
roborating evidence  may  always  be  found  or  made,  and  in 
deviating  from  the  rules  by  which  courts  have  heretofore 
been  guided,  the  trial  by  jury  would  become  the  most  pre- 
carious of  all  trials.  I  am  therefore  against  the  motion." 
Rule  discharged. 

In  order  to  succeed  in  the  application,  it  appears  to  be 
necessary,  that  the  party  should  mention  the  witnesses  by 
name,  and  what  he  expects  to  prove,  and  that  either  the 
witness  himself  should  state  on  oath  the  evidence  he  can 
give,  or  that  the  party  should  add  his  own  belief  to  the 
statement  made  by  the  witness.  Thus,  in  Richardson  v. 
BadcuSf{2)  action  of  slander.  Upon  a  writ  of  inquisition, 
the  jury  assessed  the  plaintiff's  damages  at  $600.    After 


(1)  1  Halst.  434.  (2)  1  Johns.  Rep.  59. 
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notice  of  executing  the  writ  of  inquiry,  and  before  the  jury 
had  actually  assessed  the  damages,  the  defendant  di8> 
covered  material  evidence,  before  unknown  to  him,  and 
which,  he  was  advised,  would  fully  justify  the  speaking 
the  words  charged  in  the  declaration.  The  afSdavit  fur- 
ther stated,  that  the  evidence  since  discovered  would  prove 
the  truth  of  the  words  spoken ;  but  it  did  not  mention  the 
names  of  the  witnesses,  nor  the  particulars  of  what  he  ex- 
pected to  be  able  to  prove  by  them.  Per  Curiam. — "  We 
think  that  the  affidavit  of  the  defendant  ought  to  have  dis- 
closed the  names  of  his  newly  discovered  witnesses,  as  well 
as  what  he  expected  to  prove  by  them.  This  would  serve 
for  a  chock  against  the  abuse  of  general  affidavits,  after  a 
trial.  Let  the  proceedings,  therefore,  be  stayed  until  the 
first  day  of  the  next  term,  that  the  defendant  may  have  an 
opportunity,  if  he  thinks  proper,  to  amend  his  affidavit."(l) 
And  in  Shuntway  v.  Fowler^i^)  action  of  trespass  on 
the  case,  for  debauching  the  plaintiff's  daughter,  and 
a  verdict  found  for  the  plaintiff  for  $1026.  The  plain- 
tifi^s  daughter  was  a  witness  on  the  part  of  the  plaintiff. 
Shepherd^  for  the  defendant,  moved  to  set  aside  the  ver- 
dict, and  for  a  new  trial,  on  the  ground  of  newly  discovered 
evidence.  He  read  affidavits,  stating,  that  since  the  trial 
the  defendant  had  discovered  a  material  witness,  who  toU 
the  defendant's  attorney,  that  before  the  connexion  between 
the  defendant  and  the  plaintifi^s  daughter,  he,  the  said  A. 
B.,  had  criminal  connexion  with  her,  and  also  infoimed 
him,  that  another  young  man  had  told  him,  that  he  had 
previously  had  connexion  with  the  plaintiff's  daughter; 
and  that  the  defendant  also  expected  to  prove  th^  same 
thing  to*  have  taken  place  between  her  and  another  person. 
The  court  having  denied  the  motion,  on  the  ground  of  dis- 
crediting the  witness,  conclude — '^  There  is  another  objec- 


(1)  Vide  2  Marshall,  166.  (2)  4  Johns.  Rep.  435. 
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tion  to  the  affidavit  in  this  case.  It  states  merely,  that  the 
persons  mentioned  had  told  the  party  what  they  could 
say.  There  can  be  no  reliance  on  such  declarations ;  nor 
could  the  persons,  at  the  trial,  be  obliged  to  answer  whether 
they  ever  had  such  criminal  connexion  with  the  daughter. 
The  motion  must  be  denied." 

So,  in  Denn  v.  Morrellj  and  others,  (1)  in  ejectment,  and 
verdict  and  judgment  for  plaintiff.  The  defendants  moved 
for  a  new  trial,  upon  the  ground  of  newly  discovered  evi- 
dence. The  affidavit  of  Cannon,  one  of  the  defendants, 
set  forth  the  particular  facts,  whiich  the  defendants  ex* 
pected  to  prove ;  and  further,  that  upon  a  new  trial,  the  de- 
ponent would  be  able  to  prove  the  facts  upon  which  be 
rdied,  by  Frederick  Dibblee,  who  would  testify  that  the 
lessor  of  the  plaintiff  had,  at  a  certain  period  long  since 
elapsed,  executed  a  deed  in  his  presence,  either  a  quit  claim 
or  a  release,  (the  witness  could  not  remember  which,) 
whereby  all  the  interest  of  the  lessor  in  the  premises  was 
conveyed  to  one  Maria  H.  Williamson.  That  said  deed 
was  delivered  in  the  presence  of  Dibblee,  but  had  never 
been  in  the  possession  of  the  deponent,  and  as  he  was 
informed,  and  verily  believed,  it  had  never  been  in  the  poe* 
session  of  the  other  defendants,  but  had  been  lost  or  mis- 
laid in  the  lifetime  of  the  said  Maria.  Upon  this  state  of 
focts,  the  court  held,  that  the  party  moving  for  a  new  trial 
upon  the  ground  of  newly  discovered  evidence,  was  bound 
to  produce  the  affidavit  of  the  witness,  from  whom  such 
evidence  was  to  come,  setting  forth  the  facts,  or  show  that 
such  affidavits  could  not  be  obtained.  In  the  present  case 
(they  said)  there  was  no  ground  to  suppose  that  DibUee 
woald  give  the  testimony  detailed  in  the  affidavit,  exc^ 
from  the  belief  of  the  deponent,  and  the  ap{^cation  was 
therefore  refused. 


(1)  1  HalPs  Rep.  882. 
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So,  in  Sheppard  v.  Sheppard.iX)  Trespass,  and  Ver- 
mel for  the  plaintiff.  The  defendant  moved  to  set  aside 
the  verdict  on  three  grounds.  One-  was,  the  discovery  of 
new  and  important  evidence,  not  known  to  the  defendant 
at  the  former  trial.  Ford^  J. — "  The  newly  discovered 
witness,  (Irwin,)  is  to  swear,  as  is  said,  that  he  told  the 
plaintiflb  there  was  an  execution  levied  on  the  property  be- 
fore he  gave  them  the  bill  of  sale.  The  evidence  of  it  is, 
that  a  Mr.  Harman  swears  he  has  heard  Irwin  say  so. 
Facts  newly  discovered,  ought  to  be  laid  before  the  colirt/ 
in  the  shape  of  legal  evidence,  and  not  hearsay.  Many 
men  say  things  which  they  dare  not  confirm  under  oath. 
We  ought  to  have  more  substantial  ground  for  setting  aside 
a  verdict,  than  a  hearsay.  I  do  not  know  a  case  where  it 
was  ever  allowed,  but  there  are  many  to  the  contrary."  A 
new  trial  was  refused.(2) 

2.  The  party  applying  on  the  ground  of  newly  disco- 
vered evidence,  must  make  his  vigilance  apparent,  for  if  it 
is  left  even  doubtful  that  he  knew  of  the  evidence,  or  that 
he  might,  but  fi)r  negligence,  have  known  and  produced  it, 
he  will  not  succeed  in  his  application.(3)  This  is  a  well 
settled  and  comprehensive  rule,  running  through  all  the 
cases  on  applications  of  this  kind,  and  entering  essentially 
into  the  practice  of  all  courts,  proceeding  on  the  principles 
of  the  common  law.  In  equity  new  trials  are  awarded  on 
different  grounds.(4) 

Thus,  in  an  Anonymous  case.(6)  Per  Curiam. — A  new 
trial  is  never  granted  for  want  of  evidence,  whereof  the  party 
was  apprized,  and  which  he  might  have  had  at  the  trial. 

» 

(1)  SHalst.  250. 

(2)  Et  vide  1  S.  C.  Con.  Rep.  69.  143.  Evans  v.  Rogers,  Z 
Nott  &  M'Cord,  563. 

(3)  Vide  "  Surprise,"  supra,  174—180. 

(4)  Vide  3  Atk.  319.    2  Ves.  sen.  552.  (5)  6  Mod.  222. 
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WcUson  V.  Sfutt(m,(l)  Debt  against  the  marshal  for  an 
escape.  At  the  trial  a  reddidit  se,  in  discharge  of  the 
bail  of  the  principal,  and  a  committitur  in  execution  to  the 
marshal,  were  produced  in  evidence ;  and  after  verdict  it 
was  moved  that  it  should  be  set  aside,  as  the  cammiUOur 
was  irregular ;  for  the  course  of  the  court  is,  that  where 
any  one  upon  a  render  is  charged  in  execution,  there  ought 
to  be  a  notice  thereof  to  the  marshal,  without  which  it 
were  hard  to  charge  him  with  escape ;  and  the  cause  of 
giving  such  notice  is  by  making  an  entry  of  the  cwn/miUir 
ttir  in  a  book  kept  for  that  purpose  by  the  marshal,  who 
has  an  officer  on  purpose  in  the  office  to  take  notice  of 
such  entries,  and  it  is  not  enough  that  the  committiiur  be 
entered  with  the  entering  clerk.  Oould^  J.,  laid  it  down 
for  a  rule,  that  where  a  man  has  matter  of  defence,  and 
knowing  thereof  goes  to  trial,  and  puts  the  plaintiff  to  the 
charge  of  proving  his  issue,  he  shall  never  after,  in  respect 
of  that  matter,  have  a  new  trial.(2) 

Cooke  V.  Berry,{3)  cited  above.  The  plaintiff  had 
neglected  to  produce  a  letter  at  the  trial,  thinking  the  de- 
fendant had  put  in  a  sham  plea.  The  court  held  that 
<<  New  trials  are  never  granted  upon  the  motion  of  a  party, 
where  it  appears  he  might  have  produced  and  given  ma- 
terial evidence  at  the  trial,  if  it  had  not  been  his  own  de- 
fitult,  because  it  would  tend  to  introduce  peijury,  and  there 
would  never  be  an  end  of  causeS|  if  once  a  door  was 
opened  to  this." 

And  in  Gist  v.  McLSon  and  others JJL)  on  a  policy.  The 
defendants  moved  for  a  new  trial,  to  let  them  into  new 
evidence ;  assigning,  as  the  reason  why  this  evidence  was 
not  offered  at  the  trial,  a  presumption  that  the  jury,  of 
their  own  knowledge,  must  have  taken  notice  of  the  fitct. 


(1)  12  Mod.  583.  (2)  Et  vide  12  Mod.  667.    1  Salk.  273. 

(3)  1  Wils.  98.    Supra,  196. 

\i)  1  Tenn  Rep.  84.    Sqpra,  197. 
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But  per  Ashhurst^  J. — ^'  The  defendant  makes  this  appli- 
cation to  the  court,  in  order  to  supply  his  own  negligence, 
when  it  was  evident  he  was  not  taken  by  surprise  at  the 
trial.  If  it  do  not  appear  on  the  &ce  of  the  policy  that  it  is 
void,  it  ought  to  have  been  shown  by  evidence  ;  but  no  such 

evidence  was  oflFered."(l) 

And  in  Hope  v.  Atkin^,{2)  Assumpsit  for  the  price  of  a 
quantity  of  barley  sold  to  the  defendant.  There  was  a 
memorandum  of  the  sale  in  writing.  The  defendant  at- 
tempted to  introduce  parol  evidence  to  vary  the  memoran- 
dum, which  the  judge  overruled.  On  this  ground  a  new 
trial  was  moved  for,  and  an  afSdavit  was  tendered  to  the 
court  stating,  among  other  things,  that  the  barley  had  been 
injured  by  a  thrashing  machine  ;  but  it  was  rejected,  as  an 
attempt  to  bring  forward  facts,  which  should  have  been 
used  at  nisi  prius  only. 

So  also  in  Doe  v.  Price,{3)  in' ejectment.  It  became  a 
question  whether  a  former  marriage  of  one  of  the  parties, 
being  a  minor,  was  with  the  consent  of  her  father.  The 
jury  found  the  £su;t  of  consent,  and  a  verdict  f6r  the  plain- 
tiff, which  the  defendant  moved  to  set  aside,  on  affidavits 
stating  various  circumstances  tending  to  negative  the  &ct 
of  consent.  Bayley^  J.,  (after  consulting  with  the  other 
judges.) — "  We  think  that  we  should  be  working  great  in- 
justice if  we  were  to  grant  a  new  trial  in  this  case,  because 
we  should  be  giving  encouragement  to  parties  to  go  to  trial 
without  duly  preparing  themselves  with  evidence,  even  on 
points  which  they  knew  beforehand  would  be  made  matters 
of  dispute.  It  cannot  be  permitted  that  either  party  shall 
produce  just  so  much  evidence  as  he  thinks  proper,  and 
then  stop  short,  and  ultimately  obtain  a  new  trial,  on  the 
ground  that  he  did  on  the  first  trial  give  all  the  evidence 


(1)  Bt  Tide  1  Sir.  691.  (2)  1  Price,  143. 

(3)  1  Man.  &  Ryl.  683. 
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ed  it  as  a  note  dated  the  24th  of  September.  Now,  the  pe- 
titioner says  that  it  has  come  to  his  knowledge,  that  on  the 
last  mentioned  day  he  was  absent  in  a  remote  part  of  the 
district  of  Maine,  and  so  could  not  have  made  the  note  on 
that  day.  The  defendant  cannot  prevail  on  this  ground, 
for  he  knew  where  he  was  on  the  24th  of  September,  1801, 
as  well  before  the  trial  as  after ;  and  a  want  of  recollec- 
tion of  a  &ct  which,  by  due  attention,  might  have  been  re- 
membered, cannot  be  a  reasonable  ground  for  granting  a 
new  trial ;  for  a  want  of  recollection  may  always  be  pre- 
tended, and  may  be  hard  to  be  disproved."(l) 

And  in  Kfwx  v.  Work  and  other$,{2)  Action  in  tres- 
pass, for  breaking  and  entering  the  plaintiff's  house,  and 
committing  an  assault  and  battery  upon  him.  On  the  trial 
the  jury  found  a  verdict  against  two  of  the  defendants, 
^100  damages.  A  rule  to  show  cause  why  there  should 
not  be  a  new  trial,'  was  obtained  upon  the  ground, 
among  others,  of  material  evidence  discovered  subsequent 
to  the  verdict.  On  this  part  of  the  case,  they  produced  the 
affidavits  of  two  persons,  that  the  plaintiff  had  told  them 
he  had  no  resentment  against  Work,  and  had  sustained  no 
damages  by  him ;  that  he  was  desirous  they  should  men- 
tion it  to  Work,  and  have  the  matter  made  up,  and  that 
he  would  pay  his  own  costs,  if  Work  would  pay  his.  The 
defendants  likewise  swore,  that  they  were  ignorant  of  the 
matters  set  forth  in  the  affidavit,  until  after  the  verdict. 
By  the  court,  Rush,  President — "It  is  laid  down  as  a 
general  principle,  and  is  said  to  be  an  established  rule,  not 
to  grant  a  new  trial  on  account  of  evidence  discovered  af- 
ter the  trial,  which,  by  using  due  diligence,  might  have 
been  discovered  before,  or  which  it  was  in  his  power  to 
have  been  furnished  with.  It  would  be  of  most  dangerous 
consequence,  to  suffer  one  party,  after  he  had  heard  the 


(1)  Vide  supra,  187—196.  (2)  2  Binn.  582. 
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evidence  of  the  other,  to  give  new  evidence.  Upon  this 
principle  a  new  trial  has  been  refused,  where  an  interested 
witness  had  been  examined,  and  not  discovered  till  after 

thetrial."(l) 
So  in  Aubel  v.  Ealerji^)  a  case  of  reference.    The  re* 

ferees  reported  for  the  plaintiff.  The  defendant  applied  to 
set  aside  the  report,  on  the  ground  that,  since  the  report,  he 
had  found  a  receipt,  which  had  been  mislaid,  in  full  from 
the  plaintiff.  Ruah^  President,  afbr  reviewing  the  £Etcts 
of  the  case,  and  the  leading  authorities  on  the  subject  of 
granting  new  trials  for  newly  discovered  evidence,  con- 
cludes thus — "  Whatever  doubts  may  possibly  be  enter- 
tained on  this  subject,  yet  upon  the  whole  we  take  the  law 
to  be  as  we  have  stated,  and  we  have  taken  due  pains  to 
investigate  the  points.  At  all  events,  the  decision  of  the 
cause  this  way,  will  tend  to  excite  vigilance  and  attenticm, 
to  prevent  fraud  and  ^perjury,  and  to  put  an  end  to  litiga- 
tion, objects  of  immense  value  in  the  administration  of 
justice.  It  is  infinitely  better  that  a  single  person  should 
suffer  mischief,  than  that  every  man  should  have  it  in  his 
power,  by  keeping  back  a  part  of  his  evidence,  and  then 
swearing  it  was  mislaid,  to  destroy  verdicts,  and  introduce 
new  trials  at  their  pleasure.  The  idea  is  pregnant  with 
alarming  consequences,  and  would  be  a  severe  blow  at  the 
trial  by  jury."    And  new  trial  refused. 

In  the  supreme  court  of  app^ds  in  Virginia,  in  a  recent 
case,  the  rule  of  law  was  recognised,  where  the  party 
sought  to  escape  from  it  by  an  appeal  to  equity.  De  Lima 
V.  Olassell.{3)  Action  for  not  dehvenng  a  cargo  of  com 
on  board  a  brig,  according  to  contract.  The  jury  rendered 
a  verdict  in  fiivour  of  the  plaintiff,  with  £1900  damages. 
A  motion  for  a  new  trial  was  made  in  the  court  below,  and 


(1)  Vide  1  Term  Rep.  717.  (2)  2  Binn.  682,  in  notU. 

(3)  4  Hen.  &  Mimf.  369. 
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overrnled,  and  judgment  entered  according  to  the  verdict 
The  defendant  filed  a  bill,  and  procured  an  injunction  of 
the  suit  at  law,  which  was  dissolved  upon  the  coming  in 
of  the  answer.  Evidence  on  both  sides  was  taken,  and 
the  chancellor  awarded  a  new  trial,  from  which  order  an 
atppeal  wieis  taken.  Roane^  J. — '^  The  grounds  on  which 
the  new  trial  was  awarded  by  the  chancellor,  in  this  case, 
were,  or  might  have  been,  submitted  to  the  jury  in  the  trial 
at  law.  It  is  stated,  by  the  answer  of  Stone,  that  they  were 
not  only  submitted,  and  copiously  dilated  on,  to  the  jury, 
but  also  to  the  court  of  law,  on  the  motion  for  a  new  trial, 
which  was  refused. — The  appellee  ought  to  have  assigned 
some  reason  for  not  having  exhibited  his  evidence  to  the 
jury ;  such  as,  that  these  facts  came  to  his  knowledge  after 
the  trial,  or  the  like.  Nothing  of  this  kind  being  shown, 
as  the  ground  of  the  application  to  the  court  of  equity, 
tibia  is,  therefore,  the  naked  case  of  moving  for  a  new  trial 
in  equity,  on  grounds  which,  with  ordinary  diligence,  the 
party  might  have  availed  himself  of  on  the  trial  at  law,  and, 
therefore,  I  am  for  reversing  the  decree,  and  dissolving  the 
injunction."    And  such  was  the  decree  of  the  court.(l) 

in  Drayton  v.  Thomp9on.{2)  Debt  on  bond,  assigned 
to  one  Oabel  and  Corre,  and  verdict  for  plaintiff,  deducting 
four  thousand  pounds  of  ginseng.  The  plaintiff  afterwards 
moved  for  a  new  trial,  on  the  ground  that  he  had  since  dis- 
covered evidence  which  would,  on  the  trial,  have  disproved 
all  the  plaintiff's  discount,  except  about  £99  sterling ;  that 
at  Ae  trial,  he  was  surprised  by  a  piece  of  evidence,  a  new 
agreement  concerning  the  ginseng,  by  which  the  defend- 
ant had  agreed  that  the  plaintiff  should  ship  the  ginseng 
to  Europe,  and  sell  it  for  his  account,  and  that  the  nett 
proceeds  should  be  credited  on  the  bond.  The  plaintiff's 
affidavit  was  also  produced,  stating  this  new  agreement. 


(I)  Vide  4  Hen.  &  Munf.  405.  (2)  1  Bay,  363. 
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and  the  account  sales  of  the  p;inseng ;  that  he  had  given 
the  defendant  notice  of  it,  and  had  the  account  sales  in 
his  possession,  to  have  produced  it  on  the  tfidl,  had  he 
been  called  upon  for  that  purpose.  Waties,  J. — "The- 
discovery  of  new  evidence  has  been  rarely  allowed,  as  a 
ground  for  a  new  trial,  and  never  where  the  party  mighty' 
by  using  due  diligence,  have  procured  it  before.  This  ap- 
pears to  be  the  present  case.  The  single  question  is^ 
whether  Gabel  and  Corre,  the  assignees  of  the  bcMid) 
might  have  procured,  at  the  trial,  the  evidence  they  haW 
since  discovered.  It  is  stated,  that  it  was  then  m  tfie 
knowledge  and  possession  of  Drayton,  who  would  hset^ 
produced  it,  if  he  had  been  applied  to,  but  Gabel  afld' 
Corre,  although  apprized  of  the  account,  gave  no  notioi^ 
of  it  to  him,  but  suffered  the  defendant  to  proceed  eTparte^ 
and  are  therefore  guilty  of  laches."  And  for  this  cMsd 
the  motion  was  denied.(l) 

The  rule  has  been  held  to  apply  to  criminal,  and  evett 
to  capital  cases.  As  in  The  State  v.  Hardin^,{2)  Th^' 
defendant  was  convicted  for  horse  stealing.  His  eodnsri^ 
moved  for  a  new  trial.  One  of  the  grounds  was,  that  h& 
had  discovered  new  evidence  since  the  trial,  which,  i#it  hidt 
been  produced,  would  have  evinced  the-  prisoner's  iiMo- 
cence.  But  the  judges  were  unanimously  of  opinion,-  th«f 
the  discovery  of  new  evidence  after  trial,  wiCheut  prdof  of 
diligence,  was  not  a  good  ground  for  a  new  trial ;  hacOMi} 
on  a  sufficient  affidavit  of  the  absence  of  witnesses  in  crt- 
minal,  as  well  as  civil  cases^  the  court  Would  always'  po^ 
pone  the  trial ;  that  it  would  have  a  mischievous  tendenc]!^ 
lo  establish  a  precedent  of  this  kind  after  a  trial  and  cxa^ 
viction,  as  it  was  easy  to  foresee  that  a  man,  whose  life  was^ 
in  danger,  would,  in  every  case,  even  to  gain  time,  make* 
use  of  a  pretext  of  this  kind  to  create  delay ;  more  ei^e^ 


(1)  fit  vids  1  Bay,  491.  (2)  2  Bay,  267. 
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cially  by  the  assistance  of  confederates,  he  might  be  enabled 
to  procure  unprincipled  men  tp  be  witnesses,  to  contradict 
the  evidence  on  the  part  of  the  state,  and  thereby  defeat  the 
6nd3  of  justice.(l) 

And  held  in  Tatflor  v.  Bradshaw^{2)  that  even  equity 
will  not  reUeve  a  party  from  a  judgment,  upon  the  ground 
of  a  discovery  of  new  evidence,  after  the  trial  at  law,  where 
it  appears  that  the  party  was  not  vigilant  in  searching  for, 
and  procuring  the  evidence  which  was  within  his  rea^h 
before  the  trial. 

And,  in  Higden  v.  Higden.(i)  If  new  evidence  is  dis- 
covered before  the  verdict  is  rendered,  it  should  be  submit- 
ted to  the  jury ;  and  if  that  is  neglected,  a  new  trial  will  not 
be  granted  for  that  cause. 

In  Deacon  v.  iiUen,(4)  the  court  held  this  language,  oq 
a  motion  for  a  new  trial,  upon  the  ground  of  new  evidence, 
where  diligence  did  not  appear — ^<If  the  defendant  has 
carelessly  permitted  himself  to  remain  ignorant  of  ^le  best 
means  and  instruments  for  his  defence,  shall  this  court  ii^ 
terfere  in  his  behalf,  and  save  him  from  the  ei^ts  of  his 
own  indolence  and  folly  ?  No  case  in  the  books,  no  pria- 
ciple  of  justice  or  reason,  would  justify  such  a  course." 

In  Coe  V.  GrivanJ(fi)  Action  of  assumpsit,  Yerdict  and 
set-off  for  a  balance  in  &vour  of  the  defendant.  IMbtion  for 
a  new  trial,  on  the  ground  of  newly  discovered  evidence, 
overruled,  and  on  appeal :  Blackford^  J. — ^^  The  motion 
for  a  new  trial  was  founded  upon  an  affidavit  of  newly  dis- 
covered evidence,  but  unaccompanied  with  proof  of  dili- 
gence." Upon  which  the  court  observe — "  What  diligence 
was  previously  used  by  the  plaintiff  to  obtain  his  proof,  does 
not  appear.  In  listening  to  such  applications,  courts  of  jus- 
tice have  always  been  extremely  cautious,  and  have  uni- 

(1)  £t  vide  Drew^8  CosBj  4  Mass.  Rep.  399. 

(2)  6  Monroe,  145.  (3)  2  Marsh.  Kent.  Rep.  42. 
(4)  1  Boathaid,  338.                  (6)  1  Blaokfotd's  Iiid«  R«p.  307 
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firmly  overruled  them,  where,  upon  using  due  diligence, 
the  evidence  mi^t  have  been  discovered  before.  6  Bae. 
67^  Much  is  necessarily  left  to  the  discretion  of  the  courCB 
below  in  motions  for  new  trials,  and  it  requires  a  case  mudi 
stronger  than  the  present,  to  induce  us  to  interfere  with 
ihem  in  questions  of  this  kind." 

InWUbor  V.  M' Gaiicuddy.il)     Verdict  for  plaintifl^ 
and  motion  for  a  new  trial,  because  of  newly  discovered 
evidence.    But  it  appeared  the  defendant  had  summoned 
the  witness,  whom  he  now  wished  to  have  another  oppor- 
tanity  of  examining,  and  dismissed  him  from  the  trial  with- 
out examination.  Upon  this  the  court,  denying  the  motion, 
observe — '^  There  is  an  admission  on  record,  that.this  wit- 
ness was  summoned  on  the  trial  on  the  part  of  the  defend- 
ant ;  that  he  attended  during  the  greater  part  of  it,  and  that 
he  was  dismissed  by  defendant's  counsel  without  being  ex- 
amined.   There  had  b6en  other  contracts  between  the. par- 
ties, in  relation  to  molasses  hogsheads  ;  and  it  appears,  by 
the  evidence  on  record,  that  the  witness  was  the  person, 
who,  on  each  occasion,  had  the  possession,  and  made  deli- 
very of  them  to  the  defendant.    If  the  evidence  was  mate- 
rial, we  think  that  ordinary  diligence  should  have  induced 
Ae  dejfendant  to  inquire  of  this  person,  whether  he  had 
tfiose  also  in  possession  which  formed  the  subject  matter  of 
the  present  action.    Not  only  would  diligence  have  sug^ 
gested  die  propriety  of  seeking  information  there  before  the 
trial ;  but  it  appears  to  us  it  is  just  the  quarter  in  which  it 
would  be  sought.    When  we  join  to  this  obvious  reflection, 
the  &ct  of  the  witness  being  summoned,  and  dismisaed 
without  ^camination,  we  cannot  say  the  court  below  erred 
in  refusing  the  application." 

In  one  case,  the  court  may  seem  to  have  departed  from 
the  strictness  of  the  rule,  as  to  diligence,  where  the  evi- 

(X)  3  Miller's  Louis.  Rep.  382. 
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■dMiee  had  been  actually  in  the  custody  of  the  attomey,  but 
without  his  knowledge.  It  was  an  action  &(  assumpsit, 
brought  by  Broadhead  v.  Marshall{\)  The  jury  found 
a  verdict  for  the  plaintiff  for  £161.  Motion  for  a  new  trial, 
JSXL  the  affidavit  of  Ramsden^  the  defendant's  attorney, 
stating  that  the  defendant  sailed  for  Barbadoes  on  the  first 
day  of  the  term.  That  since  the  trial,  he  had  discova^ 
in  a  memorandum  book  of  the  defendant  a  receipt  in  fiilL 
He  fiirther  swore,  that  at  the  time  of  the  trial  he  did  not 
know  that  he  had  such  receipt  in  his  custody,  nor  that  any 
receipt  had  been  given  by  the  plaintiff  to  the  defendant,  on 
any  account  whatsoever.  The  motion  was  opposed ;  hot, 
on  the  special  circumstances  of  the  case,  and  the  discovery 
of  the  new  and  very  material  evidence  above  stated,  the 
court  made  the  rule  absolute  for  a  new  trial.(2) 

So  in  another  instance,  the  rule  was  somewhat  relaxed* 
Norria  v*  Fr0eman.(Z)  Debt  on  bond.  Defendant  plead* 
•d  a  general  release,  plaintiff  replied  nan  est  factum^  and 
thereupon  issue  was  joined.  The  defendant  had  a  verdict. 
The  plaintiff  moved  for  a  new  trial,  upon  an  affidavit  thai 
very  strong  circumstances  of  fergery  and  perjury  appear'** 
ed  upon  the  trial.  The  court  made  a  rule  to  ehow  cause. 
The  Lord  Chief  Justice  said,  he  thought  the  evidence  was 
very  strong  on  the  part  of  the  plaintiff,  and  that,  if  the 
cause  had  been  tried  before  him,  he  would  have  called  oat 
for  Goff,  the  other  subscribing  witness,  and  if  he  had  not 
been  prodilced,  he  should  have  thought  it  a  very  strong 
case  for  the  {dainti£^  and  directed  the  jury  to  have  feund 
a  verdict  for  hiuL 

Upon  a  motion  on  the  ground  of  newly  discovered  evi* 
dence,  the  court,  in  order  to  be  satisfied  as  to  the  credibility 


(1)  %  W.  Blacks.  955. 

(2)  Vide  Blxfthe  v.  Sutherland^  3  M^Cord,  259. 

(3)  3  Wils.  38.    Supra,  p.  374. 
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of  the  witness  relied  on,  will  permit  opposing^  affidavits  to 
be  read.  Williams  v.  Baldwin.{l)  Assumpsit  on  a  pro- 
missory note,  and  verdict  for  plaintiff.  Motion  on  behalf 
of  the  defendant  for  a  new  trial,  on  the  ground  of  newly 
diseovered  evidence.  Affidavits  on  both  sides  were  sub^ 
mitted.  WoodtDorth,  J.,  delivered  the  opinion  of  the 
court. — "  The  defendant  makes  oath,  that  since  the  trial, 
and  not  before,  he  has  discovered  that  Stephen  Tappen 
was  a  material  witness  for  him  on  the  trial  of  this  cause* 
It  appears  that  the  endorsement  is  in  the  handwriting'  of 
Tappen ;  that  for  five  or  six  years  last  past,  he  has  beea 
in  the  service  of  the  defendant,  and  resided  near  him  at 
the  time  of  the  trial. — These  &cts  seem  to  establish  great 
mattention  in  not  procuring  the  testimony  of  the  witness,  ot 
in  not  putting  off  the  trial  of  the  cause.  They  excite  strong 
suspicion,  that  the  defence  is  colourable  only.  The  plain- 
tiff has  proved,  by  a  number  of  witnesses,  that  Tappoi  is 
wholly  unworthy  of  credit  under  oath.  This  it  was  com- 
petent for  him  to  do.  In  Pameroyv.  The  Columbiun 
Insurance  Company,{2)  the  plaintiff  was  permitted  to  read 
affidavits  to  question  the  credibility  of  the  witness  newly 
discovered.  On  the  whole,  I  am  of  opinion  that  there  has 
not  been  proper  diligence  to  obtain  the  testimony  of  Tap- 
pen,  and  there  are  strong  grounds  to  believe  his  charaoter 
is  in&mous.  The  motion  for  a  new  trial  must  therefore 
be  denied. 

3.  On  motions  for  new  trials  on  newly  discovered  evh* 
dence,  it  is  a  well  settled  rule  not  to  grant  them,  if  the 
evidence  is  merely  cumulative,  or  in  corroboration  of  tea* 
thnony  to  a  point  presented  at  the  former  trial.(3)    Thus, 


(1)  IB  Johns.  Rep.  489.  (2)  2  Caines,  260. 

(3)  2  Tidd,  938.    2  Arch.  224.    Gra.  Prac.  511. 
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In  Steinbaeh  v.  The  Columbian hisuranee  CWpany.(l) 
Action  on  a  policy  of  insurance  on  the  ship  Catherine* 
The  destination  of  the  ship  formed  the  principal  question 
at  the  trial.    There  was  a  verdict  for  the  plaintiff.    The 
defendants  moved  for  a  new  trial  on  various  grounds,  and, 
among*  others,  that  of  newly  discovered  evidence.    lAv- 
tngstanj  J.,  delivered  the  opinion  of  the  court,  and  upon 
the  point  of  new  evidence,  thus — "  It  is  said,  that  if  a 
new  trial  be  granted,  there  are  two  witnesses,  who  were 
not  known  to  the  defendants  at  the  time  of  the  trial,  who 
can  testify  as  to  the  destination  of  the  Catheriue.    This 
was  the  fact  principally  controverted  on  the  former  trial, 
and  we  are  now  applied  to  for  another,  merely  because  all 
the  witnesses  who  knew  something  of  the  matter  have  not 
been  examined.    Every  one  must  perceive  the  inconveni-» 
ence  and  delay  which  will  arise  from  granting  new  trials 
upon  the  discovery  of  new  testimony,  or  other  witnesses  to 
the  same  fact.  It  often  happens  that  neither  party  knows  aU 
the  persons  who  may  be  acquainted  with  some  of  the  cir- 
cumstances, relating  to  the  point  in  controversy.    If  a  sug- 
gestion, then,  of  the  present  kind  be  listened  to,  a  second, 
if  not  a  third,  and  a  fourth  trial  may  always  be  had* 
There  may  be  many  persons  yet  unknown  to  the  defend- 
ants, who  may  be  material  witnesses  in  this  cause,  and 
this  may  continue  to  be  the  case  after  a  dozen  trials."    And 
new  trial  refused. 

And,  in  Smith  v.  Brwh.{2)  Debt  on  bond  for  the  penal 
sum  of  $4000.  Plea,  general  issue  and  usury.  An  at- 
tempt was  made  to  establish  the  defence  of  usury,  by  one 
Brushy  a  witness  produced  to  a  conversation  between  the 
parties.  The  jury  found  a  verdict  for  the  plaintiff.  A 
motion  was  made  to  set  aside  the  verdict  on  grounds  ari- 
sing out  of  the  case,  and  on  aflBldavits  of  newly  discovered 


(i)  %  Gaines,  129.  (2)  8  Mms.  Rep.  84. 


Chap.  Xm.]    NEWLY  DISCOVERED  EVIDENC!B.      iST 

evidence.  Per  Curiam. — "The new  testimony,  alleged  to 
be  discovered  does  not  relate  to  any  new  &ct,  but  goes 
merely  to  corroborate  the  credit  of  Brush's  testimony. — ^But 
it  is  against  the  general  rule  to  grant  a  new  trial,  merely 
for  the  discovery  of  cumulative  facts  and  circumstances 
relating  to  the  same  matter,  which  was  principally  con* 
troverted  upon  the  former  trial.  It  is  the  duty  of  the*  par* 
ties  to  come  prepared  upon  the  principal  point,  and  new 
trials  would  be  endless  if  every  additional  circumstance 
bearing  on  the  fact  in  litigation,  was  a  cause  for  a  new 
trial."    The  motion  was  denied. 

So  in  Pike  v.  Evans.{l)  Assumpsit,  upon  a  contract  that 
the  defendant  should  make  up  and  deliver  certain  clothing 
to  the  plaintiff.  A  question  arose  at  the  trial,  whether  the 
clothes  had  been  delivered  by  the  defendant  within  the 
time  contracted  for.  The  jury  found  a  verdict  for  the 
plaintiff.  The  defendant  moved  to  set  aside  the  verdict, 
and  for  a  new  trial ;  and  one  of  the  grounds  was,  newly  dia* 
covered  evidence,  as  to  which  affidavits  were  produced  of 
testimony,  the  object  of  which  was  to  substantiate  the  deli* 
very  of  the  clothes  in  due  time.  Per  Curiam. — "  The 
newly  discovered  evidence  is  material  to  make  out  the  de* 
livery  of  the  clothes  by  the  time  agreed  on,  and  the  only 
objection  to  granting  a  new  trial  on  this  ground  is,  that  it 
is  merely  cumulative  testimony.  This  must  have  been 
known  to  the  defendant  to  be  a  material  question  on  the 
trial.  The  newly  discovered  evidence  does  not  relate  to 
any  new  fact ;  and  it  has  been  repeatedly  decided  by  this 
court,  that  a  new  trial  ought  not  to  be  granted,  merely  for 
the  discovery  of  cumulative  facts,  relating  to  the  same  mat> 
ter,  which  was  principally  controverted  on  the  former 
trial.'' 

And  in  Whitbeck  v.  WhUbeck.(2)   Assumpsit,  on  money 


(1)  15  Johas.  Rep.  210.  (2)  9  Omvkf  2M. 
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octtots,. and  on  a  contract  for  a  certain  messua^  or  tene* 
ment  and  premises,  with  the  appurtenances,  sold  by  the 
{riaintiff  to  the  defendant,  at  his  instance  and  request  Also 
a  count  for  goods  sold,  and  on  an  account  stated.  The 
jury  found  for  the  plaintiff.  The  defendant  moved  for  a 
new  trial  on  various  grounds,  and  among  others,  of  newly 
discovered  evidence^  Sutherland^  J. — "  There  is  nothing* 
in  the  ground  of  newly  discovered  evidence.  It  is  strictly 
cumulative  upon  one  of  the  principal  points  in  controversy 
upon  the  first  trial'^l) 

This  rule  has  been  illustrated  with  peculiar  force  and 
eletimess  in  a  recent  case,  which,  from  its  nature,  directed 
the  attention  of  the  court,  in  a  very  special  manner,  to  the 
subject.  The  People  v.  The  Superior  Court  of  Neuh 
Yor/p.(2)  Motion  for  a  mandamus,  to  vacate  a  rule  grant* 
ing  a  new  trial.  An  action  of  assumpsit  was  brought  in  the 
court  below,  in  favour  of  Oebricks,  against  the  president 
and  ditectoTs  of  the  Phosnix  Bank,  to  recover  the  amount 
of  a  bill  of  exchange  for  $2,500,  payable  at  sight,  and  ea- 
dossed  by  one  Heckscher  to  the  plaintiff.  On  the  trial  of 
the  cause,  Heckscher,  the  drawer  of  the  bill,  testified,  that 
he  left  the  bill  at  the  bank  on  Saturday,  the  30th  May^ 
1829,  a  short  time  before  12  d clock,  and  that  he  was  at 
the  bank  but  once  on  that  day.  He  detaifed  a  variety  of 
circumstances,  which  induced  him  to  speak  with  certainty 
as  to  the  particulars  of  the  transaction.  Evidence  wai 
firoduced,  on  the  part  of  the  bank,  to  contradict  this  wit^ 
ness,  especially  as  to  the  hour  of  the  day  he  left  the  bill  sA 
the  bank.  The  judge  charged,  that  if  they  believed  that 
tile  bill  in  question  had  been  left  with  the  defendants  before 
12  f/eloeky  they  ought  to  find  for  the  plaintiff,  otherwise  lot 
the  defendants.    The  jury  found  for  the  plaintiff.    A 


(1)  Vide  2  Hall's  Rep.  391.    3  Monroe,  403. 
(8)  6  Weikkll,  114. 
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lion  was  then  m&de  for  a  new  trial,  on  the  ground  of  newly 
discovered  evidence.  The  defendants  produced  an  affida- 
vit of  one  Russell,  tending  to  impeach  Heckscher,  as  to  the 
&ct  of  leaving  the  bill  at  the  bank  on  the  30th  of  May» 
and  other  affidavits  to  show  that  the  plaintiff  did  not  come 
to  the  knowledge  of  the  facts  until  after  the  trial.  The 
superior  court  granted  a  new  trial,  and  an  application  was 
made  to  the  supreme  court  for  a  mandamus^  commanding 
that  court  to  vacate  the  rule  granting  the  new  trial.  Sttther- 
landj  J.,  delivered  the  opinion  of  the  court.  Afteir  a  review 
of  the  leading  cases  on  the  subject  of  new  trials,  growing  out 
of  questions  of  evidence  generally,^  the  learned  judge  pro* 
ceeds-— '^  These  observations  are  equally  applicable  to  mo* 
tions  for  new  trials  founded  on  newly  discovered  evidence. 
It  basbeen  shown  that  there  are  certain  principles,  in  relation 
to  such  applications,  which  ars  clearly  settled  and  well  de^ 
fined,  by  long  continued  practice  and  an  uninterrupted  seriee 
of  decisions,  in  our  own  and  other  courts.  Those  principles 
are — 1.  That  a  party  is  bound  and  presumed  to  know  the 
general  leading  points  which  will  be  litigated  in  his  case. 

2.  That  if  he  omits  to  procure  evidence,  which,  with  ordi^ 
nary  diligence,  he  might  have  procured,  in  relation  tothose 
points  upon  the  first  trial,  his  motion  for  a  new  trial,  for  die 
purpose  of  introducing  such  testimony,  shall  be  denied. 

3.  If  the  newly  discovered  evidence  consists  merely  of  ad^ 
ditional  iacts  and  circumstances,  going  to  establish  the  eajne 
ppints  which  were  principally  controverted  before,  or  of 
additional  witnesses  to  the  same  facts  and  circumsjtances, 
such  evidence  is  cumulative,  and  a  new  trial  shall  not  be 
granted.  In  cases  to  which  these  principles  clearly  and 
unquestionably  apply,  the  granting  or  refusal  of  a  new  trial 
is  not  a  matter  of  discretion.  The  parties  have  a  legal 
right  to  a  decision  conformable  to  those  principles.  Where, 
there  is  doubt  upon  the  point  of  negligence,  or  as  to  the 
character  of  the  evidence,  or  as  to  its  materiality,  it  becomes 
a  matter  of  (liacretion ;  and  the  court  will  not,  perhaps  I 

62 


•• 


490  NEW  TRIALS.  {ChtLp.  XHt 

ought  to  say,  cannot,  rightfully  interfere."  The  court  over- 
ruled the  decision  of  the  inferior  court,  and  directed  a  man" 
damu^,  on  the  ground  that  they  had  assumed  to  exercise 
a  discretion  upon  a  rule  of  practice  well  settled. 

This  cause  came  up  afterwards  on  demurrer  to  the  al- 
ternative ma7tdamus,{l)  The  court,  by  Savag-e,  Ch.  J., 
took  occasion  to  recognise  all  the  rules  governing  appli- 
cations of  this  kind,  in  the  following  clear  and  succinct 
manner — "With  respect  to  granting  new  trials,  on  the 
ground  of  newly  discovered  testimony,  there  are  certain 
principles  which  must  be  considered  settled.  1.  The  testimo- 
ny must  have  been  discovered  since  the  former  trial.  2.  It 
must  appear  that  the  new  testimony  could  not  have  been 
obtained  with  reasonable  diligence  on  the  former  trial.  3. 
It  must  be  material  to  the  issue.  4.  It  must  go  to  the  merits 
of  the  case,  and  not  to  impeach  the  character  of  a  former  wit- 
ness. 5.  It  must  not  be  cumulative."  As  to  what  constitutes 
cumulative  evidence,  the  learned  chief  justice  adds — "Ac- 
cording to  my  understanding  of  cumulative  evidence,  it 
means  additional  evidence  to  support  the  same  point,  and 
which  is  of  the  same  character  with  evidence  already  pro- 
duced. For  instance :  The  defendants  in  the  court  below 
proved  by  the  third  teller,  that  the  bill  in  question  was  not  de- 
livered until  after  twelve  o'clock — all  subsequent  witnesses, 
who  prove  the  same  fact,  are  cumulative ;  their  testimony  is 
added  to,  or  heaped  up,  upon  that  of  the  first  witness."  And 
upon  the  grounds  that  the  defendants  below  were  guilty  of 
laches,  and  that  the  evidence  was  cumulative,  and  espe- 
cially the  latter,  the  demurrer  was  overruled,  and  a  pe- 
remptory mandamus  granted. 

The  same  rule  of  practice  exists,  and  the  same  distinc- 
tion prevails  in  Massachusetts.  Gardner  v!  Mitchell{2) 
The  plaintiff  recovered  a  vexdict  for  115,337,  in  an  actidi 


(1)  10  Wendell,  285.  (2)  6  Pick.  114. 
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brought  for  an  alleged  breach  of  contract  on  the  sale  of  two 
parcels  of  oil,  one  of  1000  barrels,  the  other  of  50,000  gal- 
lons, which  was  warranted  by  the  defendant  to  contain 
twenty-eight  parts  of  a  hundred  in  head  matter,  and  to  be 
of  a  .fitir  merchantable  quality.  The  plain tifis  introduced 
evidence  tending  to  show  that  the  oil  delivered  was  defi- 
cient in  quantity  and  quality,  and  that  it  did  not  contain 
the  stipulated  proportion  of  head  matter.  The  defendant 
now  moved  for  a  new  trial,  on  the  ground  of  newly  disco- 
vered evidence.  This  evidence  appeared  in  the  deposi- 
tions of  two  witnesses,  to  certain  conversations  with  the 
plaintiff,  changing  very  essentially  the  complexion  of  the 
case,  and  no  attempt  weis  made  to  impeach  the  depositions. 
Pet  Curiam, — "  This  is  somewhat  of  a  critical  matter,  as  a 
party  may  so  readily  obtain  new  evidence  to  supply  for- 
mer deficiencies.  Still  the  court  ought  not  to  shut  their 
eyes  to  injustice  on  account  of  facility  of  abuse  in  cases  <^ 
this  sort  Theevidence  nowbroughtforward  is  of  confessions 
of  the  plaintifis,  and  the  question  is  whether  itisnew,oronly 
cumulative.  If  only  cumulative,  it  doesnotfurnish  asufficient 
cause  for  a  new  trial.  This  is  the  ground  taken  in  New- 
York,  and  the  reason  is  that  tbe  party  should  have  taken 
care  to  produce,  evidence  enough  to  establish  his  point 
But  this  evidence  is  of  a  diflferent  character.  As  to  the  body 
oil,  which  is  made  a  subject  of  complaint,  there  is  a  con- 
fession of  one  of  the  plaintiffs  that  it  was  as  good  as  he  ex- 
pected. This  is  a  new  fact  which  was  not  before  in  tbe 
case.  The  verdict  was  general,  and  apparently  injustice 
has  been  done."(l)    New  trial  granted. 

So,  ill  New-Jersey.  Den  v.  Oeiger.{2)  On  a  motion 
£>r  a  new  trial,  an  afildavit  was  read  to  show  that  the  de- 
fendant had  discovered  new  evidence  since  the  trial.  Thi3, 


(1)  Et  vide  Chambers  r.  Chambers,  2  Marsh.  Kent.  Rep.  349. 

(2)  4  Halst  235.    Supra,  p.  203. 
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with  the  law,  formed  the  ground  of  the  motion.  The  Chief 
Jusiicey  who  delivered  the  opinion  of  the  court,  after  dis- 
posing of  the  other  points,  reviews  the  affidavits  read  as  to 
the  new  evidence,  which  he  pronounces  to  be  cumulative, 
and  proceeds — ''  Such  being  the  character  of  the  newly 
discovered  evidehce,  it  cannot  sustain  the  present  applica* 
tion.  A  new  trial  will  not  be  granted  to  let  in  a  party  to 
the  production  of  new  witnesses  for  the  purpose  of  discre- 
diting those  examined  by  his  adversary ;  nor  on  account 
of  the  discovery  of  new  evidence  of  a  cumulative  character. 
Both  these  rules  have  been  decided  in  this  court,  and  I 
shall  rely  on  the  cases  here,  without  a  review  of  the  deci* 
sions  elsewhere,  which  however  in  England,  Massachtt- 
setts,  and  New- York,  notwithstanding  some  apparent  aber- 
rations, are  entirely  accordant  with  our  own."(l) 

And  in  Vermont,  Bullock  v.  Beach^  a  case,  in  which 
the  question  of  evidence,  as  it  bears  on  new  trials,  is  exa- 
mined at  large ;  it  was  held,  a  new  trial  will  not  be  granted 
on  the  ground  of  new  discovered  evidence,  if  such  evidence 
be  merely  cumulative,  and  tend  to  prove  the  same  facts  to 
which  evidence  was  introduced  on  a  former  trial ;  nor  un^ 
less  the  court  be  of  opinion  that  injustice  has  been  done  by 
Ae  verdict,  and  that  the  new  evidence  would  have  occa- 
sioned a  different  result.  (2) 

So,  Den  v.  Wintermnte^{3)  in  ejectment,  and  verdict  for 
the  plaintiff.  The  defendant  moved  to  set  aside  the  verdict, 
and  for  a  new  trial,  on  the  ground  he  had  discovered  a 
witness,  since  the  trial,  who  could  give  material  evidence. 
But  it  appeared  it  was  to  a  fact  that  was  in  issue  at  the 
trial,  and  tending  only  to  strengthen  a  presumption  in  &- 
your  of  the  defendant.  The  court  regarded  it  as  cumu- 
lative, and  therefore  refused  the  motion,  observing — '^  A 


(1)  Et  vide  1  Halst  474.    2  Halst.  127.    1  South.  38a 
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new  witness  to  character,  credit,  handwriting,  dates,  ab* 
sences,  violences,  and  the  like,  might  be  found  after  half  a 
dozen  trials.  It  would  render  new  trials  endless,  if  every 
piece  of  cumulative  evidence  not  known  of  before,  was 
ground  for  setting  aside  a  verdict.  It  ought  to  respect  a 
new  point ;  one  that  has  come  to  light  since  the  trial,  on 
which  the  party  has  never  been  heard ;  such  as  the  dis- 
covery of  a  release,  or  receipt  for  part  payment,  or  soma 
new  ground  of  defence ;  and  not  further  evidence  in  sup* 
port  of  an  old  ground,  that  lias  been  once  contested  al- 
ready.(l} 

But,  although  the  new  evidence  be  intimately  connected 
with  some  parts  of  the  testimony  at  the  trial,  yet  if  it  be  spe- 
cifically distinct  and  bear  upon  the  issue,  a  new  trial  wilt 
be  granted.  This  distinction  was  taken  in  the  case  of 
Gardner  v.  Mitchell,{2)  cited  above,  and  still  further  il- 
lustrated in  Chiyot  v.  Butts,{^)  Motion  for  a  new  trial  on 
the  ground  of  newly  discovered  evidence.  The  plaintiff 
had  obtained  a  verdict  on  a  due  bill  of  $300,  by  the  testa- 
tor of  the  defendants.  The  defence  set  up  was  payment, 
and  evidence  to  that  effect  had  been  produced  by  the  de^ 
fendants.  The  affidavit  of  newly  discovered  evidence 
disclosed  that  Butts,  the  acting  executor  of  the  will  of 
Thompson,  since  the  trial,  had  discovered  that  he  could 
prove,  by  one  Vickery,  the  admissions  of  the  plain tiffl 
made  previous  to  the  death  of  Thompson,  that  nothing 
was  due  upon  the  due  bill  in  question,  and  that  similar 
admissions  would  be  proved  by  other  witnesses,  whose 
affidavits  were  not  produced.  Marcy^  J.,  deUvered  die 
opinion  of  the  court — ^^  The  principal  objection  relied  on 
in  opposition  to  the  motion  is,  that  the  newly  discovert 
evidence  is  cumulative.    I  find  no  case  in  which  a  very 


(1)  £t  Tide  Hardin's  Rep.  345. 

(2)  e  Pick.  114.    Supra,  p.  490.  (3)  4  WendsU»'579. 
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distinet  definition  is  given  of  cumulative  evidence.  The 
oourta  have  sometimes  used  expressions  seeming  to  war- 
rant the  inference  that  proof  which  goes  to  establish  the 
same  issue,  that  the  evidence  on  the  first  trial  was  intro- 
duced to  establish,  is  cumulative.  If  the  evidence  newly 
discovered,  as  well  as  that  introduced  on  the  trial,  had  a 
direct  bearing  on  the  issue,  it  may  be  cumulative ;  but  we 
are  not  to  look  at  the  efiect  to  be  produced,  as  fumishin|{' 
a  criterion  by  which  all  doubts  iu  relation  to  this  kind  of 
evidence  are  to  be  settled.  The  kind  and  character  of  the 
&ct8  make  the  distinction.  It  is  their  resemblance  that 
makes  them  cumulative.  The  facts  may  tend  to  prove  the 
same  proposition,  and  yet  be  so  dissimilar  in  kind  as  to 
afford  no  pretence  for  saying  they  are  cumulative."  Upoa 
this  distinction  applied  to  the  newly  discovered  evidence, 
as  stated  in  the  defendant's  affidavits,  a  new  trial  was 
granted.(l) 

In  the  State  of  New- York,  one  exception  to  this  general 
rule  has  been  introduced  in  relation  to  trials  investigating 
the  title  to  lands  in  the  military  tract,  founded  on  conside- 
rations alleged  to  be  peculiar  to  that  class  of  cases.    Thus, 

In  Jacks&n  v.  Kinney,{2)  in  ejectment.  The  plaintiff's 
lessors  claimed  under  a  patent  to  one  William  RulUns, 
and  produced  two  witnesses,  Swartwout  and  Sherwood,  to 
show  that  WilUam  Rullins  and  William  Rowley  were  the 
same  person.  At  the  trial  a  verdict  was  found  for  the 
plaintiff,  which  the  defendant  now  moved  to  set  aside,  on 
the  ground  of  newly  discovered  evidence.  The  afiidavits 
which  were  read  on  the  part  of  the  defendant,  were  calcu- 
lated to  impeach  the  testimony  of  Sherwood,  the  principal 
witness  for  the  plaintiff.  Affidavits  were  read  on  the  part 
of  the  plaintiff  to  support  the  character  of  Sherwood.    Per 


(1)  Vide  ffotfofi r.  2>e;q/ie2d,  2  Gaines,  224.    Reedy. MGreu>^ 
I  Ham.  Ohio  Rep.  386.  (2)  14  Jolms.  Rep.  186. 
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Curiam, — "  This  is  an  application  for  a  new  trial  6n  the 
^oiind  of  sarprise,  and  newly  discovered  evidence.  The 
newly  discovered  evidence  is  for  the  purpose  of  impeach- 
ing the  character  of  one  of  the  witnesses,  examined  on  the 
part  of  the  plaintiff.  As  a  general  rule,  we  have  refused 
gnLniing  new  trials  on  this  ground.  We  have,  however, 
repeatedly  in  trials  concernij[ig  the  military  lots,  been  more 
liberal  in  granting  new  trials,  owing  to  the  obscurity  and 
multifarious  frauds  attendant  upon  those  titles,  and  espe- 
cially, when  the  question  turns  upon  the  identity  of  the 
the  soldier,  from  whom  the  title  is  claimed  to  be  derived. — 
Upon  the  whole,  considering  the  length  of  the  defendant's 
possession,  upwards  of  nineteen  years,  and  that  the  soldier 
is  represented  as  having  two  names,  and  as  considerable 
doubt  rests  upon  the  plaintiff's  claim,  we  are  inclined  to 
think  the  ends  of  justice  will  be  best  answered  by  sending 
the  cause  back  to  a  new  triaL'^l) 

So  in  Jackson  v.  Hooker^{2)  in  ejectment.  A  verdict 
was  found  for  the  defendant,  and  a  motion  was  now  made 
for  a  new  trial,  on  grounds  which  are  sufficiently  stated  in 
the  opinion  of  the  court.  Sutherland^  J. — "  This  is  an 
application,  on  the  part  of  the  plaintiff,  for  a  new  trial,  on 
the  ground  of  surprise,  and  also  of  newly  discovered  evi- 
dence. The  action  was  brought  to  recover  possession  of 
a  part  of  a  lot,  patented  to  Richard  Gorman.  The  lessors 
of  the  plaintiff  were  the  children  of  James  Gorman,  who, 
Aey  contend,  was  the  brother  and  heir  at  law  of  Richard. 
Whether  he  was,  or  was  not  so,  was  the  turning  point  in 
the  cause.  The  evidence  on  the  part^of  the  defendant 
tended  to  show,  that  the  grand-parents  of  the  lessors  never 
had  but  two  cliildren;  a  daughter  named  Molly,  and 
James,  the  &ther  of  the  lessor.    The  evidence  was  very 


(1)  £t  ride  8  Johns.  Rep.  489.    12  Johns.  Rep.  354. 

(2)  0  Cowen,  207. 
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contrHdictory,  and  left  it  extremely  doubtful  what  the  fact 
was."  After  reviewing  the  testimony  of  oile  Hooker,  which 
went  to  prove  there  was  no  such  man  as  Richard,  in  coa- 
tradictioQ  to  one  Sarah  Gorman,  the  learned  judge  proceeds 
— "  The  lessors  of  the  plaintiff  are  not  chargeable  with 
any  negligence  in  not  being  prepared  to  repel  the  evidence 
of  Hooker.  They  were  not  bound  to  anticipate,  that  a 
story,  so  entirely  irreconcilable  with  the  deposition  of  Sa- 
rah Gorman,  their  witness,  would  be  imputed  to  her. — ^I 
am  mclined  to  think  the  ends  of  justice  will  be  best  an- 
swered by  giving  the  plaintiff  an  opportunity  of  repelling 
or  explaining  this  testimony.  It  will  not  be  going  further 
than  this  court  has  repeatedly  gone,  in  granting  new  trials 
relative  to  military  lots.  That  class  of  cases  is  considered 
peculiar,  and  as  exempt  from  the  ordinary  rules  in  relatioa 
ta  granting  new  trials." 

'  4.  Closely  allied  to  the  preceding  rule,  is  another,  that  if 
tl|p  alleged  newly  discovered  evidence  consists  in  an  at- 
tempt to  discredit  witnesses  who  testified  at  the  former 
trial,  a  new  trial  will  not  be  granted.(l)    Thus, 

Ford  V.  Tilly.{2)  An  inquiry  found  four  voluntary 
escapes,  for  which  Ford,  warden  of  the  Fleet j  forfeited  his 
office.  Issues  hereupon  were  tried  in  B.  R.  at  the  bar.  Ooa 
escape  was  proved  by  a  witness,  who  was  asked  if  he  was 
never  burnt  in  the  hand  for  stealing  a  tankard  ?  He  an* 
swered,  no.  A  new  trial  was  moved  for  upon  producing 
the  record  of  the  conviction,  and  the  court  denied  the  mo- 
tion, '^  1st,  becausp  it  was  a  trial  at  bar.  2dly,  it  is  no 
reason  for  a  new  trial  that  you,  for  the  defendant,  came  not 
prepared."' 

In  ThurteU  y.  Beaumont{3)    There  was  a  verdict  for 


(1)  Vide  ante,  221-236.  (2)  2  Salk.  e63. 

(3)  1  Bingham,  339.    Supra,  p.  170. 
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the  plaintiff,  which  the  defendant  moved  so  set  asffie,  on 
the  ground  that  the  principal  witness  had  been  suhse^ 
queiilly  indicted  with  the  plaintiff  and  others  for  a  eonspi^ 
racy  to  defraud  the  defendants.  Park^  J. — "  On  this  pomti 
I  have  looked  into  the  books.  I  find  many  applicatioDS  fo 
new  trials,  on  the  ground  of  bills  found  by  the  grand  jury, 
but  none  in  which  the  application  has  succeeded.  In  one 
case,  where  the  ground  of  the  motion  was  that  a  IhU  fx 
perjury  had  been  found  against  the  principal  witness,  Lord 
Mansfield  said,  that  the  granting  the  rule  for  such  a  rea- 
son would  have  a*  most  dangerous  tendency,  as  it  would 
open  a  door  for  constant  scenes  of  perjury,  and  tempt  a 
party  to  delay  execution  by  indicting  his  adversary's  wit- 
nesses. In  Wartaiek  v.  Bruce,{l)  Lord  Ellenborongfa 
discharged  with  costs  a  rule  to  stay  execution^  till  after  tbm 
trial  of  an  indictment  against  the  plaintiff's  witnesses  te 
perjury ;  and  in  BartUtt  v.  PickersgUl^i^)  in  Lord  Hen* 
ley's  time,  a  plaintiff  having  petitioned  for  leave  to  file  A 
supplemental  bill,  because  the  defendant  had,  on  the  evi- 
dence of  the  plaintiff,  been  indicted  and  convi<s(ed  for  par* 
jury,  on  his  answer  to  the  original  bill,  Lord  Henley  dis- 
missed the  petition."  « 

Duryee  v.  Denni8on.{3)  Assumpsit  on  a  promissory 
note  against  the  endorser.  The  defence  set  up  was  xmaft 
of  notice.  A  witness  for  the  plaintiff  proved  the  ie&taiMiA 
had  agreed  to  consider  the  demand  and  notiee  as  made  ui 
time.  A  verdict  was  found  for  the  plaintiff.  A  motioii 
was  made  to  set  aside  the  verdict  and  for  a  new  trial,  for 
the  misdirection  of  the  judge ;  and  also-  on  the  ground  ef 
Bewly  discovered  evidence.  From  the  affidavits,  it  ap- 
peared that  the  object  of  the  newly  discovered  evidflnoe 
was  to  impeach  the  credit  of  the  testimony  given  by  one 


(1)4  Made  Sc  Selw.  140.  (2)  4  East  577.  n. 

(3)  5  Johns.  Rep.  248. 
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Aikin,"the  principal  witness  of  the  plaintiff,  who  had  died 
since  the  trial.  Kent^  Ch.  J. — "We  are  of  opinion  that 
the  testimony  of  Aikin,  as  given  at  the  trial,  was  sufSeient 
to  support  the  verdict.  The  rule  is  now  settled,  that  if  an 
eaadoraer  has  not  had  regular  notice  of  non-payment  by  the 
drawer,  yet  if,  with  knowledge  of  that  fact,  he  makes  a 
subsequent  promise  to  pay,  it  is  a  waiver  of  the  want  of 
du^  notice,  and  assumpsit  will  lie.  All  this  was  made  out 
by  the  testimony  of  Aikin,  and  the  motion  for  a  new  trial 
is  founded  on  affidavits  which  go  to  impeach  the  credit  of 
his  testimony.  But  this  ought  not  to  te  permitted ;  and 
the  case  of  Huish  v.  Sheld(m,{\)  is  strongly  to  the  point. 
That  was  a  motion  for  a  new  trial,  on  an  affidavit  impeach- 
ing  the  testimony  of  a  material  witness,  and  the  court 
denied  the  motion,  and  said,  that  it  would  be  productive  of 
the  most  dangerous  consequences,  if  a  verdict  should  be 
set  aside,  because  a  witness  had  made  a  mistake  in  giving 
hisevidence."(2) 

So,  Hamnnond  v.  Wadhanis,{2)  cited  above.  The  de- 
mandant moved  for  a  new  trial,  because  the  verdict  was 
against  the  evidence,  and  because  testimony  was  given  on 
the  trial  by  one  John  Fanning,  which  testimony,  if  credited 
by  the  jury,  had  a  tendency  to  induce  them  to  find  a  ver- 
dict for  the  tenant ;  and  the  demandant  would,  on  a  new 
trial,  be  aUe  to  prove  that  the  said  John  has  declared  that 
he  tpotdd  swear  falsely  in  any  actimi  for  four-pence-half 
penny  a  time,  and  that  he  believed  when  he  should  die, 
that  he  would  perish  like  a  brute;  which  evidence  of  the 
said  John's  infidelity,  was  not  known  to  the  demandant 
until  after  the  trial.  Parsons,  Ch.  J. — '^  It  is  not  suggested 
by  the  demandant,  that  he  was  surprised  by  Fanning's 


(1)  Sayer,  27. 

(2)  Et  vide  3  Johns.  Rep.  255.    4  Johns.  Rep.  425. 

(3)  5  Mass.  Rep.  353.    Supra,  p.  231. 
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testimony.  On  the  contrary,  he  came  prepared  to  discredit 
him,  which  he  effectually  did  in  the  opinion  of  the  judge. 
To  grant  a  new  trial  to  give  further  opportunity  to  discre- 
dit a  witness  whose  testimony  was  not  unexpected,  and 
who  had  in  fact  been  discredited,  would  be  unprecedented, 
and  productive  of  mischievous  consequences.  We  caimot 
therefore  grant  a  new  trial  on  the  second  ground  on  which 

itwasmoved."(l) 

Nor  will  even  the  confession  of  a  witness,  to  his  own  dis- 
credit, be  received  as  that  kind  of  new  evidence  which 
will  entitle  the  party  to  a  new  trial.(2)    Thus, 

In  Waitels  case,(3)  he  moved  the  court  for  a  new  trial, 
on  the  ground  he  was  improperly  convicted,  and  submitted 
affidavits  going  to  discredit  Richardson,  the  principal  wit- 
ness, from  his  own  confessions.  Pars<ms,  Ch.  J. — ^'  The 
confessions  of  a  witness  as  to  his  incompetency,  cannot  be 
admitted  to  disqualify  him.  If  the  law  were  not  so,  any 
unwilling  witness  for  the  commonwealth  might  deprive  the 
commonwealth  of  his  testimony,  by  declarations  of  his  in- 
terest, in  the  presence  of  the  friends  of  the  defendant,  who 
by  testifying  to  those  declarations,  might  always  prevent 
his  being  sworn.  The  objection  founded  on  a  subsequent 
discovery  of  the  incompetency  of  Richardson,  is  therefore 
not  supported." 

To  this  rule  there  may  be  found  two  exceptions ;  one  in 
the  case  of  FcArilius  v.  CocA:.(4)  This,  however,  was  a 
case  3ui  generia,  with  so  many  circumstanced  peculiar  to 
itself,  as  to  render  it  improbable  a  case  similar  in  all 
its  parts  ^ould  ever  occur,  addressing  itsdf  at  large  to  the 
discretion  of  the  court,  who  were  perfectly  satisfied  the 
whole  was  a  fiction,  supported  by  perjury.(6)  The  other 
is  Lister  v.  Mund€ll.{6)    A  question  arose  as  to  whether 

— —  ■!     »ii    » ■         »ii  ^»^^—  I         ■  '  I       I       I    I  I  I  ■  .     11         I  »    I  ■    I     ■       .11  1 1  a 

(1)  Et  vide  1  Caines,  24.    1  Halst.  434. 

(2)  Vide  ante,  234.  (3)  5  Mass.  Rep.  261.  Supra,  p.  231. 
(4)  3  Bur.  1771.  Supra,  p.  224.  (5)  Vide  5  Johns.  Rep.  250. 
(6)  1  Bos.  dt  Pul.  427.    Supra,  p.  233. 
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the  defendant,  who  was  a  bankrupt,  was  entitled  to  the 
heae&t  of  the  act.  The  court  directed  a  nonsuit  on  a  jdea 
<^  bankruptcy,  and  there  was  a  verdict  for  the  plainti£  But 
upon  motion  for  a  new  trial,  on  grounds  impeaching  the 
tdaintifPs  witnesses,  the  court  took  the  distinction  between 
the  declarations  of  the  witness  and  the  &cts  and  circum- 
•tanoes,  minutely  detailed,  for  the  purpose  of  giving  his  de- 
clarations credit ;  and  being  satisfied  that  the  drcnm- 
stances  were  clearly  fidsified  by  the  affidavits  on  which  the 
motion  was  grounded,  they  unanimously  directed  the  rule  to 
be  made  absolute.(l) 

So,  in  a  recent  case  in  Massachusetts,  Chaifield  v.  jLa- 
tkrop.{2)  This  was  a  petition  for  a  new  trial.  Chatfield 
sued  Lathrop,  to  recover  $63,  which  he  had  paid  him. 
The  verdict,  which  was  in  favour  of  Lathrop,  turned  upon 
the  testimony  of  one  Piper,  who  testified  that  he  was  pre- 
sent on  the  5th  of  March,  when  money  passed  from  Chat- 
field  to  Lathrop,  but  that  the  sum  of  $63,  which  Chatfield 
contended  he  had  paid  to  Lathrop  at  that  time,  was  not  so 
paid.  Chatfield  objected  to  Piper,  on  account  of  his  interest, 
and  the  witness  being  put  on  the  voir  dire^  the  objecti<m 
was  overruled.  The  ground  of  the  present  application 
was,  that  Chatfield  had  discovered  evidence  since  the  trial, 
which  would  exclude  Piper's  testimony,  and  if  he  should 
fiiil  in  this,  that  he  had  discovered  evidence  since  the  trial, 
which  would  prove,  by  the  declarations  of  Lathrop  and 
Piper,  that  he  did  pay  the  sum  of  $63  to  Lathrop.  Per 
Curiam. — '^  On  the  part  of  the  respondent,  it  is  said,  thai 
as  the  witness  was  put  upon  the  voir  direy  the  evidenoe 
now  produced  to  show  that  he  was  interested  is  inadmissi*- 
Ue.  If  this  evidence  had  been  known  at  the  time  of  the 
tiial,  it  would  be  so ;  but  as  the  case  jnroceeds  upon  the 
ground  of  newly  discovered  evidence,  we  think  it  ought 


(1)  Vide  5  Dow,  273.    4  Littell,  118.  (8)  6  Pkk.  417. 
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to  be  received.  Still,  it  might  be  questioned,  whether  a 
neiv  trial  should  be  granted,  on  account  of  the  inadmissi- 
bility of  the  witness.  The  evidence,  however,  goes  for- ' 
ther.  It  shows,  that  the  defendant  and  Piper  both  admit- 
ted}  that  the  plaintiff  had  paid  the  $63.  The  testimony  of 
the  new  witnesses  would  contradict  Piper,  and  if  he  were 
discredited,  would  support  the  action.  It  is  then  said  that 
tfai»  evidence  is  cumulative ;  but  we  do  not  consider  it  to 
be  80*  Cumulative  evidence  is  such  as  tends  to  support 
the  same  fact  which  was  before  attempted  to  be  proved. 
Here  the  new  evidence  is  to  show,  that  Piper  confessed  he 
what  was  untrue.  This  was  not  in  controversy  at 
1.  Justice  requires  that  anew  trial  should  be  granted." 

This  may  seem  at  variance  with  Waiters  c<ise,  in  the 
same  court.  But  that  case  turned  upon  the  confessions  of 
the  witness ;  this,  of  the  party  himself,  as  well  as  the  wit- 
ness, and  it  has  been  held,  that  the  party's  declarations,  to 
the  interest  of  the  witness,  will  render  him  incompetent  to 
be  sworn.  So  ruled  in  this  same  court,  in  Pierce  v. 
Ch€ise.{l) 

Nor  will  the  court  allow  a  new  trial,  on  the  ground  of 
new  evidence,  if  the  verdict  is  for  the  defendant,  and  the 
object  be  to  set  up  a  hard  defence. 

Beers  v.  Root. (2)  This  was  an  action  of  slander,  brought 
against  the  defendant,  for  saying  that  the  plaintiff  had 
passed  counterfeit  bank  notes.  There  were  several  counts 
in  the  declaration.  The  defendant  pleaded  not  guilty,  with 
notice  of  justification.  The  jury  found  a  verdict  for  the 
plaintiff.  A  motion  was  made  to  set  aside  the  verdict,  and 
for  a  new  trial,  on  the  ground  of  newly  discovered  evi- 
dence. The  affidavit  of  the  defendant  stated,  that  since 
the  trial  of  the  cause,  he  had  discovered  new  evidence, 
which  was  unknown  to  him  at  the  time  of  the  trial ;  the 


(1)  8  Mass.  Rep.  487.  (2)  9  Johns.  Rep.  264. 


502  NEW  TRIALS.        ^  L^hap.  XUI. 

nature  of  which  evidence  was  set  £>rth  in  the  affidavit 
Per  Curiam. — "  The  law  will  not  allow  a  new  trial  toihe 
defendant,  merely  to  afford  him  an  opportunity  to  prove  the 
plaintiff  a  felon.  Such  an  indulgence  would  not  hare 
been  granted  to  the  people,  if  the  party  so  charged  had 
been  once  tried  and  acquitted.  If  the  defendant  had  dis- 
covered new  evidence,  which  went  to  the  plea  of  not  guiltyy 
and  that  only,  it  would  have  altered  the  case ;  but  we  can- 
not pennit  him  to  fish  for  further  evidence  to  support  his 
plea  of  a  justification  of  such  a  charge.  The  motion  must 
be  denied." 

It  may  be  proper  to  add,  that  by  a  general  rule  of  the 
supreme  court  of  New-York,(l)  motions  of  new  trials  will 
not  be  heard  on  affidavits  alone.  They  must  be  accom- 
panied with  a  case.(2) 


(1)  7  Wendell,  331. 

(!^)  On  this  subject  generally,  vide  ante,  on  Mistake,  Suipris^ 
and  Impeachment  of  Witnesses,  Chap  VII.,  patsim. 


CHAPTER  XIV. 


IN    HARD    ACTIONS. 


Proceedings  at  law,  are  by  action  or  indictment  As 
these  terms  stand  contradistinguished,  the  former  denotes 
suits  between  individuals,  or  corporate  bodies  as  indivi- 
duals, in  civil  tribunals ;  the  latter  proceedings,  in  courts  of 
criminal  jurisdiction,  where  the  public  is  on  one  side  inva* 
riably  as  the  prosecutor,  and  individuals  on  the  other.  Hard 
actions  strictly  include  only  civil  proceedings,  involving  in 
their  nature  some  peculiar  hardship,  arising  from  the 
odium  attached  to  the  alleged  offence,  or  the  severity  of  the 
punishment  which  the  law  inflicts  upon  the  offender  in  the 
'shape  of  damages.  To  this  belongs  most  actions  arising 
ex  delicto.  Trespass,  slander,  libel,  seduction,  malicious 
prosecution,  criminal  conversation,  deceit,  gross  negligence, 
actions  upon  the  statute,  or  qui  tain  actions,  prosecuted  by 
informers,  and  penal  actions,  prosecuted  by  special  public 
bodies,  or  the  public  at  large,  are  ranged  under  this  head. 
But  as  they  partake,  less  or  more  in  their  nature  and  effect, 
of  prosecutions  in  criminal  offences,  the  rules  that  govern 
in  granting  or  refusing  new  trials,  and  the  reason  of  those 
rules,  are  drawn  from  criminal  cases,  rather  than  civil.  In 
all  proceedings  by  indictment,  and  in  all  offences  partaking 
of  a  criminal  intention,  it  is.  a  rule  of  universal  application, 
that  where  the  defendant  has  been  acquitted  on  the  merits, 
a  new  trial  will  not  be  allowed.  This  equally  applies  to 
misdemeanors,  felonies  not  capital,  or  in  the  language  of  the 
old  common  law  clergyable  felonies,  and  capital  crimes,  or 
such  as  draw  after  them  the  punishment  of  death.  In  cases 
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misdemeanor ;  certainly  not  in  capital  felonies.  Gases  of 
this  kind  are  committed  to  the  pardoning  power,  accom- 
panied with  the  doubts  of  the  judges,  and  the  recommen- 
dation of  the  prisoner,  by  the  jury,  to  mercy.(l) 

The  rules  in  criminal  cases  would  thus  appear  to  be  re- 
ducible to  three.  1.  That  a  new  trial  on  the  merits  will 
not  be  granted  in  any  case  above  a  misdemeanor,  whether 
the  defendant  be  acquitted  or  convicted.  2.  That  for  irre- 
gularity, in  all  cases,  whether  misdemeanors  or  felonies, 
new  trials  may  be  granted,  when  there  is  a  conviction. 
3.  That  in  misdemeanors  new  trials  may  be  granted  on 
the  merits,  when  there  is  a  conviction,  but  not  in  cases  of 
acquittal.  These  rules  are  all  illustrated  and  enforced  in 
a  recent  case  in  our  supreme  court.  The  People  v.  Com- 
8tock,{2)  The  defendant  was  tried  on  an  indictment  for 
grand  larceny  ;  the  indictment  having  been  removed  from 
the  oyer  and  terminer  into  tfiis  court,  by  certiorari.  The 
defendant  was  acquitted,  and  a  new  trial  was  moved  for, 
on  the  ground  of  the  alleged  misdirection  of  the  jury  by 
the  presiding  judge.  By  the  court,  Sutherland,  J. — ^^  It 
appears  to  be  perfectly  settled,  that  in  offences  greater  than 
misdemeanor,  a  new  trial  cannot  be  granted  on  the  merits, 
even  where  the  prisoner  has  been  convicted.  Thus,  in 
The  King  v.  Mawhey  and  others,{3)  Garrow,  arguendo^ 
speaking  of  misdemeanors,  says :  ^  If  the  defendant  were 
unquestionably  guilty,  and  the  jury  acquitted  him,  yet  the 
court  cannot  grant  a  new  trial ;  on  the  other  hand,  if  a 
defendant  be  convicted  of  felony  or  treason,  though  against 
the  weight  of  evidence,  there  is  no  instance  of  a  nx>tion 
for  e  new  trial  in  such  a  case,  but  the  judge  passes  sen- 
tence, /Old  respites  execution,  till  application  can  be  made 


(1)  Vide  1  Chit.  Cr.  Law,  654.   13  East,  412.  4  Chitty's  Black- 
Coin.  361,  et  in  notis. 

(2)  8  Wendell,  549.  (3)  6  Tcrai  Rep.  6K5. 
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to  the  mercy  of  the  crown.'  Lord  Kenyon,  in  delivering 
his  opinion,  in  that  case,  ibid.  638,  says :  '  In  one  class  of 
bffences,  indeed,  those  greater  than  misdemeanors,  no  new 
trial  can  be  granted  at  all :  but,  in  misdemeanors,  there 
is  no  authority  to  show  that  we  cannot  grant  a  new  trial, 
in  order  that  the  guilt  or  innocence  of  those  who  may  have 
been  convicted  may  again  be  examined  into.'  The  whole 
scope  of  that  case  seems  to  warrant  the  opinion,  that  even 
in  a  misdemeanor,  anew  trial  cannot  be  granted,  where 
the  defendant  has  been  acquitted ;  but  in  relation  to  felony 
and  treason,  it  treats  the  proposition  as  unquestionable,  that 
no  new  trial  can  be  granted,  even  where  the  prisoner  was 
convicted,  a  fortiori^  after  an  acquittal.  Mr.  Chitty,(l) 
says :  '  In  cases  of  felony  or  treason,  it  seems  to  be  com- 
pletely settled,  that  no  new  trial  can,  in  any  case,  be  grant- 
ed :  but  if  the  conviction  is  improper,  the  prisoner  must  be 
respited  until  a  pardon  be  applied  for.  But  in  case  of  mis- 
demeanor, after  a  conviction,  a  superior  court  may  grant  a 
new  trial.'  "(2)  After  this  general  view  of  the  subject,  the 
following  rules  are  submitted. 

1.  In  convictions  for  felonies,  on  the  ground  of  irregu- 
larity, the  courts  will  interfere,  and  grant  or  refuse  a  new 
trial,  as  may  best  subserve  the  ends  of  justice. 

We  have  seen,  that  irregularities  in  the  summoning  or 
empannelling  of  jurors,  where  no  injustice  to  the  defend- 
ant ensues,  will  be  disregarded.(2)  It  is  not  within  the 
scope  of  this  work,  to  enter  into  a  minute  illustration  of 
this  rule,  as  regards  criminal  proceedings.  It  is  introduced 
rather  for  the  purpose  of  tracing  to  it  the  reasons  for  grant- 
ing or  refiising  new  trials,  in  those  designated  <<  hard  ac- 


(1)  Chitty'a  Cr.  Law..  654. 

(2)  Vide  13  East,  416.    3  Christ.  Black.  Com.  388,  in  notis. 
(2)  Ante,  Chap.  II. 
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tions,"  and  thus  to  give  effect  to  the  work,  without  endan- 
gering its  unity.  Suffice  it  to  add  a  few  cases  of  irr^pa- 
larity,  in  which  die  courts  have  directed  the  cause  to  a 
new  jury,  in  illustration  of  the  rule. 

As  where  the  first  jury  has  been  discharged  without  a 
verdict.    Thus  in  The  Peoples.  Goodvrin,{l)  indicted  for 
manslaughter.    The  jury  having  retired  to  consider  of  their 
verdict,  at  two  o'clock  in  the  morning  of  the  fifth  day,  re- 
mained until  six  o'clock  in  the  afternoon  of  the  same  day, 
(Saturday,)  when  they  came  into  court,  and  being  asked  as 
to  their  verdict,  answered  by  their  foreman,  that  they  found 
the  prisoner  guilty,  but  begged  leave  to  recommend  him  to 
the  mercy  of  the  court.    Before  the  verdict  was  recorded, 
die  counsel  prayed  that  the  jury  might  be  polled ;  and  on 
being  polled  accordingly,  the  third  juror  answered,  not 
guilty.    The  jury  were  then  sent  out  to  reconsider  of  their 
verdict.    After  remaining  until  a  late  hour,  and,  having 
answered  the  court,  to  a  question  put,  whether  they  could 
agree   within  half  an  hour,  being  the  latest  period  to 
which  the  court  could  sit  according  to  law,  that  there  was 
not  the  least  possibility  of  their  agreeing,  they  were  diere- 
upon  discharged  by  the  court.  A  motion  was  now  made  that 
die  prisoner  should  be  discha^fed,  having  been  once  tried. 
Spencer  J  Ch.  J.,  delivered  the  opinion  of  the  court.    After 
reviewing  die  facts  in  the  case,  and  examining  the  reasons 
and  authorities  urged  in  favour  of  the  motion,  the  learned 
judge  concludes : — '^  Upon  full  consideration,  I  am  of  opi- 
nion that,  although  the  power  of  discharging  a  jury  is  a 
delicate  and  highly  important  trust,  yet  that  it  does  exist  in 
cases  of  extreme  and  absolute  necessity ;  that  it  may  be 
exercised  without  operating  as  an  acquittal  of  the  defend- 
ant ;  that  it  extends  as  well  to  felonies  as  misdemeanors ; 
and  that  it  exists,  and  may  discreetly  be  exercised  in  cases 


(1)  18  Johns.  Rep.  187. 
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where  the  jury,  from  the  length  of  time  they  have  bead 
considering  a  cause,  and  their  inability  to  agree,  may  be 
fEurly  presumed  as  never  likely  to  agree,  unless  compelled 
so  to  do  from  the  pressing  calls  of  famine  or  bodily  exhaus- 
tion. And  in  the  present  case,  considering  the  great  length 
of  time  the  jury  had  been  out,  that  the  period  for  which  the 
court  could  legally  sit  was  nearly  terminated,  and  that  it 
was  moraUy  certain  the  jury  could  not  agree  before  the 
court  must  adjourn,  I  think  the  exercise  of  the  power  was 
discreet  and  legal ;"  and  the  motion  was  denied.(l) 

So  in  Commonwealth  v.  Purchc^e.{2)  Purchase  was 
set  to  the  bar  to  be  tried  on  an  indictment  for  murder,  and 
the  cause  was  committed  to  a  jury ;  who,  after  having  dB> 
liberated  upon  it  more  than  two  hours,  returned  into  court 
without  having  been  able  to  agree  on  a  verdict.  The 
ooUrt,  after  instructing  them  on  some  points  of  law,  sent 
ihem  out  again.  The  next  day,  after  a  further  delibem- 
tion  for  sixteen  hours,  it  appearing  to  the  court  that  there 
existed  a  difference  of  opinion  among  them,  which  further 
deUberation  would  have  no  tendency  to  remove,  the  indict- 
ment was  taken  from  them,  and  they  were  discharged. 
Purchase  was  afterwards  tried  on  the  same  indictment, 
and  convicted  of  manslaughter ;  upon  which  he  moved  in 
arrest  of  judgment,  on  the  ground  that  his  life  had  been 
twice  put  in  jeopardy  for  the  same  off^ice.  The  counsel 
for  the  prisoner  urged  the  dictum  of  Lord  Coke : — ^  A 
*  jury  sworn  and  charged  in  case  of  life  or  member,  cannot 
be  discharged  by  the  court,  or  any  other,  but  they  ought 
to  give  a  verdict  ;"(3)  which  was  answered  by  Parker^ 
Ch.  J.,  who  delivered  the  opinion  of  the  court. — "  The  ques- 
tion to  be  discussed,  therefore,  is,  whether  by  the  common 
law,  or  by  virtue  of  the  constitution  of  the  United  States, 


(1)  Et  vide  The  People  ▼.  Denton^  2  Johns.  Cas.  275. 
(3)  3  Pick.  531.  (3)  Co.  Litt,  337. 
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a  second  trial  for  the  same  offence  is  prohibited,  when  the 
first  shall  have  failed  on  account  of  the  disagreement  of 
the  jury. — In  regard  to  the  doctrine  of  Lord  Coke,  it  un- 
doubtedly maintains  the  objection ;  but  the  very  univer- 
saUty  of  die  rule  laid  down  by  him,  has  led  great  lumina- 
ries of  the  law  to  deny  its  correctness.    Sir  Michael  Fos- 
ter and  Sir  Matthew  Hale,  both  of  them  as  learned  in  the 
criminal  law,  at  least,  e^  Sir  Edward  Coke,  have  maintain- 
ed a  different  doctrine ;  and  numerous  cases  in  the  English 
courts  have  been  decided  against  his  opinion.  If  his  opinion 
be  true,  then  if  a  juror  drop  dead  in  a  fit,  or  if  the  prisoner 
be  seized  with  insanity,  or  if  a  female  be  taken  with  the 
pains  of  labour,  or  if  one  of  the  jurors  abscond,  so  that  he 
cannot  be  found,  or,  in  short,  if  any  circumstance  should 
providentially  happen,  to  interrupt  the  trial  after  the  cause 
18  committed  to  the  jury,  the  prisoner  must  go  free ;  for  a 
mis-trial,  under  such  circumstances,  would  amount  to  an 
acquittal ;  and  in  all  such  cases  jurors  have  been  with- 
drawn, and  the  prisoner  tried  again. — ^Many  cases  may  be 
suggested,  equally  strong  with  those,  which  have  been  ju- 
dicially acted  upon,  for  which  there  would  b6  no  relief,  if 
the  rule  admits  of  no  exceptions,  or  if  the  court  are  hmited 
in  their  discretionary  authority,  to  those  exceptions  which 
have  already  been  established.    Suppose  the  court-room 
should  suddenly  take  fire,  or  be  suddenly  struck  with  light- 
ning, or  a  tremendous  earthquake  should  happen,  so  that 
the  lives  of  all  should  be  in  jeopardy,  and  the  jury,  panic  * 
struck,  should  disperse,  could  not  the  judge  order  the  pri- 
soner to  be  remanded,  and  commence  the  trial  anew  ?  Sup- 
pose the  judge  assigned  to  hold  the  sessions,  should,  while 
waiting  the  return  of  the  jury,  be  seized  with  an  apoplexy 
and  die,  and  no  other  judge  being  present,  the  jury  should 
separate ;  shall  the  prisoner  go  free,  or  shall  there  be  a  new 
trial  ?    These  are  cases  which  seem  to  leave  no  doubt,  and 
yet  they  are  not  to  be  found  in  any  judicial  decision.  The 
truth  is,  that  the  cases  recorded  are  but  examples  to  iUus- 


"^  px •*' — ^ 


Chap.  XIV.]  IN  HARD  ACTIONS.  611 

trate  the  application  of  the  rule,  not  rules  themselves,  by 
which  future  judges  are  to  be  limited  and  restrained." 
Motion  overruled.(l) 

In  The  United  States  v.  Haskell  and  Francais,{2) 
which  was  an  indictment  for  making  a  revolt ;  piratically 
and  feloniously  running  away  with  the  vessel  and  goods  to 
the  value  of  $60  ;  laying  violent  hands  on  the  captain  to 
hinder  his  fighting  in  defence  of  his  vessel,  and  yielding  up 
the  vessel  to  a  pirate.  After  the  jury  had  retired  to  delibe- 
rate on  their  verdict,  they  returned  to  the  bar,  and  being 
asked  if  they  had  agreed  upon  a  verdict,  answered  by  their 
foreman  that  they  found  the  prisoners  guilty  upon  the  first 
count,  and  not  guilty  upon  the  other  counts.  But  being 
polled,  one  juror,  after  much  apparent  agitation,  and  de- 
claring that  he  was  not  quite  collected,  answered,  not 
guilty.  The  court  being  satisfied,  not  only  firom  the 
appearance  and  conduct  of  this  juryman,  but  firom  the  de- 
clarations of  many  of  the  jurymen,  as  to  the  conduct  and 
speeches  of  this  person,  that  he  was  insane,  and  totally  unfit 
to  act  as  a  juryman,  caused  the  following  entry  to  be  made 
on  the  minutes.  '<  The  jury,  having  been  kept  together 
three  days,  and  more  than  twenty-four  hours  without  re- 
fireshments,  and  there  being  no  prospect  of  their  agreeing, 
and  the  court  being  satisfied  of  the  insanity  of  one  of  the 
jurymen,  discharges  the  jury  without  the  consent  of  the 
counsel  for  the  prisoners."  The  jury  were  discharged,  and 
a  plea  interposed  on  behalf  of  the  prisoners,  declaring  the 
discharge  of  the  jury  equivalent  to  an  acquittal,  which  was 
overruled  by  the  court,  after  argument,  on  demurrer.(3) 

In  a  capital  case,  7%e  People  v.  M^Kap.{4)  It  appeared 


(1)  Vide  ante,  80—95..   7  HowelPs  St.  Tri.  816.     The  People 
y.  OlcoU,  2  Johns.  Cas.  301.    9  Mass.  Rep.  494.    2  Oallison,  364. 

(2)  4  Wash.  C.  C.  Rep.  402. 

(3)  Vide  United  States  v.  Perez,  9  Wheaton,  579. 

(4)  18  Johns.  Rep.  212. 
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that  the  prisoner  was  indicted  for  the  murder  of  his  wife,  hj 
administering  to  her  arsenic,  and  he  was  tried  and  con* 
victed.  '  The  prisoner  moved  in  arrest  of  judgm6ffit,  on  the 
ground  that  no  venire  had  been  issued  to  the  sheriff  to 
summon  the  petit  jury ;  it  appearing,  after  the  prisoner 
was  convicted,  that  the  supposed  venire  was  not  under  the 
seal  of  the  court,  and  that  no  official  return  was  made  by 
the  sheriff  to  the  venire,  with  the  panel  of  jurors  annexed 
to  the  writ.    Spencer,  Ch.  J.,  delivering  the  opinion  of  the 
court — "  It  has  properly  been  conceded  by  the  attorney- 
general,  that  the  paper  purporting  to  be  a  venire^  is  to  be 
regarded  as  a  nullity,  it  not  having  the  seal  of  the  court 
impressed  upon  it — It  has  not  been  controverted,  and  it  cer- 
tainly could  not  be  with  effect,  that  at  common  law,  a 
wnire  is  essentially  necessary  to  authorize  the  sheriff  to 
summon  a  jury,  and  that  an  omission  of  that  process  would 
be  a  f&tal  defect. — ^We  are  not  of  the  opinion,  that  the  pri- 
soner's peremptory  challenge  of  jurors,  was  a  waiver  of  his 
right  to  object  now  to  the  want  of  a  venire. — It  is  a  humane 
principle,  appUcable  to  criminal  cases,  and  especially  when 
life  is  in  question,  to  consider  the  prisoner  as  standing 
upon  all  his  rights,  and  waiving  nothing  on  the  score  of 
irregularity.    We  are  therefore  clearly  of  opinion,  that  the 
judgment  must  be  arrested.    His  counsel  has  suggested  a 
doubt,  whether  arresting  the  judgment  does  not  entitle  him 
to  be  discharged,  without  being  subjected  to  another  trial. 
It  will  be  observed,  that  the  judgmimt  is  arrested  on  the 
motion  of  the  prisoner.    An  act  done  at  the  request,  and 
for  the  benefit  of  a  prisoner,  we  are  clearly  of  opinion  can- 
not exonerate  him  from  another  trial.    A  case  analogous  in 
principle,  occurred  in  Ontario  county,  in  1814.    A  woman 
of  colour  was  indicted  and  tried  for  murder,  and  found 
guilty.    The  jury  had  separated  after  agreeing  on  a  ver- 
dict, and  before  they  came  into  court ;  and  on  that  ground 
a  new  trial  was  granted,  and  she  was  tried  again.    We 
know  of  no  case  which  contains  the  doctrine  that  where  a 
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new  trial  is  awarded,  at  the  prayer,  and  in  favour  .<^a  per'' 
mm  who  has  been  found  s^uilty,  he  shall  not  be  subject 
to  another  trial."(l) 

So,  in  The  People  v.  Oraf/3,(2)  where  an  objection  was 
taken  to  the  judge  not  charging  the  jury,  and  a  motion  to 
set  aside  the  verdict  on  that  ground.  The  trial  occupied 
four  days,  and  was  closed  about  ten  minutes  before  twelve 
o'clock  on  Saturday -night.  It  was  conceded  by  the  public 
prosecutor,  that  if  the  jury  were  of  opinion  that  the  de-^ 
fendants,  or  either  of  them,  were  guilty  of  manslaughter 
only,  they  might  so  find.  The  defendants'  counsel  re-* 
quested  the  presiding  judge  to  charge  the  jury  upon  the 
law  and  the  facts,  who  declined  to  do  so,  and  submitted 
the  case  to  the  jury  without  any  remarks.  The  defend- 
ants were  convicted  of  murder.  An  exception  was  taken 
to  the  omission  of  the  judge  to  charge  the  jury,  and  the 
case  was  brought  up  for  the  advice  of  this  court  By  the 
court,  Savage^  Ch.  J. — -<  It  Is  no  doubt  the  duty  6i  the 
judge  to  charge  the  jury,  and  state  to  them  the  law  of  iht 
case ;  but  there  may  be  good  reasons  for  omitting  to  do  sd. 
In  this  case,  there  was  no  dispute  about  the  law,  and  thd 
fiusts  and  intents  were  for  the  jury  to  decide.  Had  the 
judge  undertaken  to  charge  the  jury,  he  could  not  have 
done  so  before  the  Sabbath  morning,  when  the  jury  must 
have  been  discharged  or  kept  together  over  the  Sabbath* 
He  therefore  exercised  his  discretion,  and  submittM  the 
case  without  a  charge.  The  verdict  ought  not  to  be  set 
aside  on  this  ground,  unless  it  manifestly  appears,  that  the 
omission  of  the  judge  operated  to  the  prefttdice  of  the  de- 
fendant8.(3)    That  it  had  no  such  effect,  appears  fiom  a 


(1)  Vide  2  Hale's  P.  C.  260.    2  Curwood's  Hawk.  P.  C.  661.  1 
Chit.  Cr.  Law,  522.    Commonwealth  v.  Parker^  2  Pick.  550. 
(3)  5  Wendell,  289. 

(3)  Vide  The  People  v.  RaiU<m^  7  Wendell,  417. 
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comparison  of  the  evidence  with  the  verdict.  The  testi- 
mony presents  a  clear  case  of  wilful  murder  by  James 
Gray,  and  of  aiding  and  assisting  by  Elijah  Gray.  The 
verdict  is  fully  supported  by  the  evidence^  and  a  new  trial 
ought  not  to  be  granted." 

And,  in  Commonwealth  v.  Greenyil)  the  supreme  judi- 
cial court  of  Massachusetts  have  held  the  power  of  the 
court  to  graut  a  new  trial,  in  a  capital  case,  after  convic- 
tion, upon  the  ground  of  the  admission  of  illegal  testimo- 
ny. The  prisoner  was  convicted  of  the  murder  of  one 
Williams.  On  the  trial,  several  witnesses  were  produced 
and  sworn  on  the  part  of  the  government,  among  whom 
was  one  Sylvester  Stoddard,  who  had  been  convicted  of 
larceny,  and  was  under  sentence  for  the  same  in  the  state 
prison  at  the  time  the  murder  of  Williams  was  committed, 
but  had  been  pardoned  previously  to  the  trial  by  the  execu- 
tive of  the  commonwealth,  and  was  admitted  by  the  court 
as  a  competent  witness.  The  prisoner's  counsel  moved  for 
a  new  trial,  on  the  ground  of  the  incompetency  of  the  wit- 
ness, propter  delictum.  Parker^  Ch.  J.,  after  an  elabo- 
rate review  of  the  practice  in  England  and  this  country, 
concludes,  that,  in  the  highest  species  of  crime,  the  court 
have  the  power  and  right  to  grant  new  trials  where  there 
has  been  a  conviction,  and  denies  the  motion  on  the  tech- 
nical ground,  that  the  objection  to  the  introduction  of  the 
witness  had  not  been  raised  at  the  trial.  This  case,  it 
must  be  noted,  goes  beyond  the  usual  ground  of  mere  irre- 
gularity, and  inclines  to  the  practice  of  the  court's  inter- 
posing their  power  with  equal  effect  on  the  merits.  Whether 
to  this  extent  it  would  be  regarded  as  law  in  the  sister  states, 
may  well  be  doubted. 

The  converse  of  the  rule  is,  that  the  court  will  grant  a 
new  trial  in  criminal  cases,  where  the  defendant  has  been 


(1)  17  Mass.  Rep.  515. 
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illegally  convicted.  We  have  already  noticed  the  case  of 
Fries,{l)  and  C0mstock.{2)  To  these  maybe  added,  The 
People  V.  The  Sessiens  of  Chenau^o^{3)  where  the  court 
claim  the  right  to  grant  new  trials  upon  the  merits,  to  the 
exclusion  of  inferior  courts ;  but  conceding  to  them  the 
power  of  granting  new  trials  for  irregularity.(4)  The 
State  V.  Hopkinsj{6)  The  State  v.  Haywardy{6)  and  The 
United  States  v.  Perez,{7)  already  cited,  and  Shute  v. 
6?oorf,(8)  and  Martin  v.  McNight,{9)  will  further  illus- 
trate the  rule.(lO) 

2.  In  misdemeanors,  the  court  has  the  acknowledged 
right  to  grant  new  trials,  on  the  merits,  as  well  as  for  irre- 
gularities; but  it  is  held,  as  a  principle  of  almost  universal 
application,  that  a  verdict  for  the  defendant  will  not  be  dis- 
turbed.   Thus, 

In  cases  of  libel,  as  in  The  King  v.  Bear, {II)  Upon  an 
indictment  for  a  libel,  the  defendant  was  by  verdict  acquit- 
ted. Mr.  Attorney  General  moved  for  a  new  trial,  but  it 
was  denied;  and  the  court  said,  that  anciently  it  was  never 
done  in  criminal  cases  where  defendants  have  been  acquit- 
ted. Latterly,  where  it  has  been  a  verdict  obtained  by  fraud 
or  practice,  as  stealing  away  witnesses,  &c.,  it  has  been 
done ;  but  never  yet  was  done  merely  upon  the  reason,  that 
the  verdict  was  against  evidence. 

Nor  in  a  case  of  riot,  as  in  7%c  King  v.  Davis  and 
aihers.{12)  Information  for  an  assault  and  riot,  and  a  ver- 
dict for  the  defendants.     TVemain,  sergeant,  moved  for  a 


(1)  3  Dallas,  515.    Supra,  p.  504. 

(2)  8  Wendell,  549.    Supra,  p.  506. 

(3)  2  Caines'  Cas.  Error,  319.        (4)  1  Chit.  Cr.  Law,  654—658. 
(5)  1  Bay,  372.  (6)  1  Nott  &  M^Cord,  346. 
(7)  9  Wheaton,  579.  (8)  I  Hawks,  463. 

(9)  1  Tenn.  Rep.  334. 

(10)  £t  vide  1  S.  C.  Cod.  Rep.  29.    1  Nott  &  M'Cord,  441. 

(11)  2  Salk.  646.  (12)  1  Shower,  336.    12  Mod.  9. 
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new  trial,  upon  affidavits  of  the  fact,  and  that  the  judge's 
directions  were,  to  find  the  assault.  Shower  opposed,  be- 
cause in  a  criminal  proceeding,  and  no  corruption  or  prac- 
tice showed.  And  a  new  trial  was  denied,  for  that  the 
court  said  there  could  be  no  precedent  shown  for  it  in  case 
of  acquittal. 

Nor  conspiracy^  as  in  The  People  v.  Mcaher.{X)  The 
defendant  was  indicted  as  a  conspirator,  in  the  abduction 
of  William  Morgan.  Several  questions  arose  upon  the 
evidence,  in  the  progress  of  the  trial,  to  the  judge's  de- 
cisions ;  upon  which,  and  also  to  the  charge  of  the  judge, 
the  public  prosecutor  took  exceptions.  The  defendant  was 
acquitted.  After  disposing  of  the  several  points  urged  by 
fhe  counsel  for  the  people,  Marcy,  J.,  who  deUvered  ttie 
opinion  of  the  court,  concludes — "  The  right  of  a  court  to 
grant  a  new  trial,  in  case  the  defendant  has  been  acquit- 
ted, is  called  in  question  by  the  defendant  That  such 
right  does  not  exist,  where  the  ground  of  the  application 
is,  that  the  finding  is  against  evidence,  is  conceded ;  but, 
whether  a  new  trial  can  be  granted,  where  the  acquittal  hw 
resulted  from  the  error  of  the  judge,  in  stating  the  law  to 
the  jury,  seems  to  be  involved  in  much  doubt.  It  is  «  very 
important  question,  and  not  necessary  to  be  now  settled ; 
the  court  have,  therefore,  deemed  it  discreet,  to  forbear  ex-* 
pressing  an  opinion  on  it,  till  a  case  shall  arise  requirin|^ 
them  to  do  so."    Motion  for  a  new  trial  denied. 

Although  the  learned  judge,  in  this  case,  pronounced  the 
point  doubtful,  but  avoided  a  decision,  it  may  be  deemed 
proper  to  remark,  that  the  courts  have  uniformly  inclined 
against  the  exercise  of  the  power  in  felonies ;  and  that  to 
this  class  of  cases,  both  in  England  and  this  country,  we 
look  in  vain  for  a  precedent.  In  the  class  of  misdemean-^ 
ors,  {ftto  warranto  and  tithe  cases  form  an  exception  in 


(1)  4  Wendell,  229. 
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Eiiiffland,  even  where  the  verdicts  are  afrainst  evidence.(l) 
The  other  exceptions  will  be  noticed  hereafter. 

Nor  in  cases  oi  perjury.  Rex  v.  J3ear.(2)  "  In  indict- 
ments of  perjury/'  say  the  court,  "  we  never  do  it  because 
the  verdict  is  against  evidence  ;  but  if  you  prove  a  trick,  as 
no  notice,  Ax;.,  it  is  otherwise." 

And  in  Rex  v.  i2euil.(3)  Indictment  for  peijury,  aqd  the 
defendant  acquitted ;  and  a  motion  was  made  for  a  new 
trial,  on  behalf  of  the  king,  because  several  witnesses  were 
absent  Wyndham^  J.,  held  this  grantable,  notr  being 
touching  life,  to  which  it  was  answered,  that  new  trials 
may  be  in  criminal  cases  at  the  prayer  of  the  defendant^ 
where  heisconvicted,not  at  thesuit  of  the  king  where  thede- 
fendant  is  acquitted,  any  more  than  in  criminal  cases  which 
are  capital ;  and  where  two  cases  were  cited  ex  parte  regisj 
Twisden  said,  this  was  in  the  late  troublesome  times,  et  ex 
aseenUu  partis. 

And  Res  v.  Bowden^iA)  an  information  for  peijury,  and 
the  defendant  acquitted ;  and  motion  for  a  new  trial,  upon 
affidavit  that  one  of  the  witnesses  was  absent  by  reason  of 
sickness.  Per  Curiam. — "  A  party  being  acquitted  may 
not  be  tried  again,  but  after  conviction  a  new  trial  may  be 
had  for  the  defendant,  upon  good  cause. 

And  in  Rex  v.  Fenwidce  4*  H6U,{S)  Information  Ibr 
perjury,  and  defendant  acquitted.  Motion  for  a  new  trial 
upon  affidavit  that  some  of  the  witnesses  were  kept  away 
by  the  practice  of  the  defendant.  Wyiidhctm^  J.,  held  this 
grantable,  being  only  in  a  criminal  case,  not  capital.  KeeU 
inge  said,  no  precedent  could  be  shown  of  a  new  trial  in  a 
criminal  case,  any  more  than  in  a  capital  one,  for  the  de^ 
fendanf  s  character  shall  not  be  drawn  in  question  several 
limes  for  the  same  thing,  any  more  than  his  life." 


(1)  Vide  Infra.  (2)  2  Salk,  646.    Supra,  p.  616. 

(3)  Levins,  0.  (4)  Lerinz,  9«  (6)  Leviaa,  {, 
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So,  in  Reed  v.  Datrson.{l)  Information  for  perjury,  found 
for  the  king,  it  was  moved  on  several  affidavits  to  have  a 
new  trial ;  and  it  was  doubted  by  the  court,  that  although 
cause  appeared  to  them  for  granting  a  new  trial,  if  they 
had  power  to  do  this  without  the  consent  of  the  king's 
counsel,  and  it  seemed  to  them  that  they  had  not ;  but  they 
agreotfi  that  in  debt  by  an  informer,  the  court  might  grant  a 
new  trial  upon  cause,  widiout  the  consent  of  counsel,  be- 
cause there  the  party  hath  an  interest. 

And  in  The  King  v.  Pric€^2)  The  defendant  had 
been  tried  and  acquitted  upon  an  indictment  for  perjury, 
and  the  prosecutor  in  person  now  moved  for  a  new  trial  on 
the  ground  that  the  lord  chief  justice  had  refused  to  allow 
him  to  address  the  jury,  and  state  the  case  for  the  prosecu- 
tion. Per  Curiam. — '^  In  a  criminal  prosecution,  instituted 
for  the  interests  of  the  public,  in  the  name  of  the  king,  and 
not  to  gratify  the  objects  of  an  individual,  a  prosecutor 
has  no  right  to  address  the  jury.  Counsel  indeed,  who  are 
in  some  measure  under  the  control  of  the  court,  have  this 
privilege  allowed  to  them ;  because,  from  their  professional 
education  and  habits  of  business,  it  is  to  be  expected  that 
they  will  not  state  to  the  jury  any  thing  but  what  is  fit  for 
them  to  hear.  Besides,  the  prosecutor  may  be,  and  gene- 
rally is  a  witness ;  and  it  is  very  unfit  that  he  should  be 
permitted  to  state,  not  upon  oath,  &cts  to  the  jury  which  he 
is  afterwards  to  state  to  them  on  his  oath ;  and  Bayley^ 
J.,  added,  that  he  remembered  a  case  where  Lord  Ellenbo- 
rough  had  allowed  the  prosecutor  to  address  the  jury,  and 
afterwards,  on  being  spoken  to  on  the  subject  by  the  other 
judges,  expressed  his  conviction  that  he  had  done  wrong." 
New  trial  refused. 

The  exceptions  are,  first,  in  the  case  of  an  insufficient 
verdict ;  as  in 


) 


(i)  1  Sideifin,  49.  (2)  2  Bam.  &  Aid.  606. 
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The  People  v.  Olcott.{l)  Conspiracy.  Yerdict,  '^  that 
there  was  an  agreement  between  Roe  and  the  prisoner  to 
obtain  money  from  the  bank  of  New- York,  but  with  intuit 
to  return  it  again."  No  other  verdict  could  be  had ;  where- 
upon the  court,  without  the  consent  of  the  prisoner,  order- 
ed a  juror  to  withdraw ;  and  the  rest  being  called,  and  only 
eleven  answering,  they  were  discharged.  The  counsel  for 
the  prisoner  contended,  that  he  ought  to  be  discharged ;  and 
reUed  chiefly  upon  the  allegation,  that  the  verdict  was  suf- 
ficient. Ketitj  J.,  on  this  point.—"  This  finding  was  so 
imperfect,  that  had  it  been  received,  the  court  could  not 
have  given  judgment  npon  it,  and  would  have  been  obliged 
to  award  a  venire  de  novo.  The  jury  ought  to  have  found 
either  a  special  verdict,  stating  the  fiicts  at  large,  and  leav- 
ing the  law  to  the  court,  or,  by  a  general  verdict,  they  ought 
to  have' affirmed  or  negatived  the  charge  of  a  fraudulent 
intent  I  am  satisfied  that  this  was  no  verdict  of  acquit* 
tal.  If  it  had  any  operation,  it  would  be  against  the  de- 
fendant ;  for,  in  answer  to  the  indictment,  the  jury  have 
found  the  feet,  that  the  defendant  and  Roe  did  agree  to- 
gether to  obtain  money  firom  the  bank,  and  they  have  not 
negatived  the  fraudulent  intent.  We  are  of  opinion,  there^ 
fore,  on  all  the  points,  that  the  defendant  ought  not  to  be 
discharged." 

So  where  the  verdict  is  clearly  against  evidence,  and  the 
judge  dissatisfied. 

The  People  v.  To%Dnsend,{2)  The  defendant  was  con- 
victed of  perjury.  Before  judgment  he  absconded,  and 
afterwards  voluntarily  surrendered  himself,  but  no  judg- 
ment was  pronounced.  The  judge,  before  whom  the  pri- 
soner was  tried,  reported  to  this  court,  that  the  verdict  was 
given  against  evidence.  Per  Curiam. — "  There  must  be 
a  new  trial ;  and  the  judge  who  is  to  preside  at  the  next 


(1)  3  Johns.  Cas.  301.  (2)  1  Johns.  Gas.  104. 
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oyer  and  terminer,  will  conununicate  this  opinion  to  the 
justices  of  that  court.  In  the  meantime,  the  prisoner  must 
give  bail  for  his  appearance." 

So,  where  the  words  stated  in  the  indictment  were  not 
ftMierialj  and  such  as  would  sustain  a  charge  of  peijury, 
the  judgment  was  arrested.  In  The  StcUe  v.  Haywardj(l) 
vpeaking  of  the  affidavit  on  which  the  perjury  was  chaiged, 
the  court  said,  the  materiality  was  not  averred  in  the  in- 
dictment, and  therefore  it  was  necessary  to  inquire,  whether 
it  appeared  otherwise,  from  the  face  of  the  indictment. 
But  it  appeared  from  the  indictment,  that  the  affidavit  was 
made  to  charge  a  felony  on  the  defendant,  acts  which,  un- 
less they  be  referred  to  some  act  of  guilt,  were  in  themselves 
perfectly  innocent,  and  the  indictment  did  not  make  any 
such  reference.  The  words,  therefore,  did  not  appear,  on 
the  face  of  the  indictment,  to  be  material^  either  by  aver- 
ment, or  by  the  context  of  the  indictment,  or  by  their  own 
import.  The  motion  in  arrest  of  judgment  was  granted 
on  that  ground. 

And  in  Rex  v.  Simmon8.{2)  A  new  trial  was  granted 
for  the  defendant,  in  a  criminal  case,  upon  the  report  of 
the  judge  and  affidavits  of  the  jury,  that  the  verdict  was 
taken  contrary  to  their  meaning,  and  to  the  judge's  diiec^ 
tion  in  point  of  law.  Denison^  J.,  observed — "  The  court 
will  be  very  cautious  how  they  grant  new  trials  upon  the 
affidavits  of  jurymen,  because  it  would  be  of  very  danger* 
ous  tendency ;  but  in  this  particular  case,  which  partly 
depends  upon  my  brother^s  report,  and  partly  upcm  the 
affidavits  of  nil  the  jurymen,  I  am  very  well  satisfied  there 
ought  to  be  a  new  trial,  because  it  appears,  both  by  the  re- 
port  and  affidavits,  that  this  verdict  ought  not  to  stand,  and 
tkat  the  jury  were  mistaken  in  giving  a  verdict  conthity  to 


) 


(1)  1  Nott  ^  M'Cord,  547.    Supra,  p.  340. 

(2)  1  Wife.  329.    Supra,  p.  116. 
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Iha  direction  of  the  judge ;  and  that  is  what  I  principally 
go  upon,  that  it  is  a  verdict  contrary  to  the  direction  of  the 
judge  in  a  point  of  law.  One  of  the  jury  said,  <  the  de- 
fendant had  no  intent ;'  then  the  judge  said,  '  you  must 
acquit  him  f  some  of  th6  jury  swear  they  did  not  hear^ 
others  that  they  did  not  understand  the  judge.** 

In  hke  manner  where  the  defendant  has  been  deprived 
of  a  fiur  opportunity  of  defending  himself. 

As  in  The  People  v.  Vermilpea  and  otkers,{l)  where 
the  defendants  had  been  precipitately  hurried  on  to  trial, 
and  convicted  of  si  conspiracy,  and  a  postponement  relfiised 
until  they  could  procure  the  attendance  of  material  wit* 
nesses,  although  they  showed  due  diligence,  the  court 
granted  a  new  trial.  The  counsel  for  the  defendants  had 
been  asked  to  state  what  their  witness  would  prove,  and 
upon  the  district  attorney's  offering  to  enter  into  a  stipula* 
tion  to  admit,  the  witness  would  make  the  statement  aa 
alleged,  if  present  and  sworn,  but,  not  the  truth  of  the  8tale*> 
ment,  the  court  below  had  insisted  upon  the  ddendant's  ac- 
oeptanoe  of  the  stipulation,  and  upon  their  reflisal  had  put 
them  on  their  trial.  In  disposing  of  the  question.  Savage^ 
Oh'  J-9  delivered  the  opinion. — '^  The  practice  of  requiring 
coneessiims  in  such  cases  is  novel,  and  I  apprehend  not 
well  calculated  to  advance  justice.  But  if  it  be  encouraged, 
it  seems  to  me  that  the  prosecutor  should  admit  all  lliat  the 
defendant  can  possibly  obtain  by  the  witness,  which  is  the 
truth  of  the  facts  proposed  to  be  proved.  Such  seems  to 
have  been  the  opinion  of  this  court  in  BriU  v.  Latd.{9) 
Though  this  is  conq)aring  small  things  with  gteat,  still  the 
principle  is  the  same.  The  defendant  before  the  justice  by 
his  oath  was  entitled  to  an  adjournment.  So  were  these 
defendants.  The  right  of  the  defendant  before  the  justice 
arose,  under  the  statute,  and  the  right  of  these  defendants. 


(1)  7  Cow«n,  360.  (2)  14  Johns.  Rep.  341. 
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by  virtue  of  the  common  law.  Both  laws  are  o(  equftl 
obligation.  When  the  defendants  here  and  before  the  jus- 
tice, had  by  their  affidavits,  brought  themselves  within  the 
provisicms  of  the  law,  there  was  no  more  discretion  in  the 
one  case  than  in  the  other.  The  discretion  of  both  was  a 
legal  discretion ;  the  very  same  discretion  which  we  are 
now  called  upon  to  exercise  in  deciding  the  present  mo- 
tion. Under  these  views  of  the  rights  of  the  parties,  and 
the  power  and  discretion  of  ];he  court,  1  feel  bound  to  say 
that  an  error  was  committed  in  compelling  the  defendants 
to  accept  of  the  offered  stipulation ;  and  of  course,  that  a 
new  trial  mustbe  granted."(l) 

And  if  the  defendant  have  resorted  to  trick  or  fiaud  to 
procure  his  acquittal,  the  verdict  will  be  set  aside.  In  op- 
position to  this,  it  has  been  said,  that  if  the  acquittal  in  an 
indictment  have  been  procured  by  a  trick  or  fraud  of  the 
defendant,  he  may  be  punished  for  the  trick  or  fraud,  but 
that  the  court  cannot  grant  a  new  trial.(2) 

But  in  Beafa  case,{^)  cited  above  from  Salkeld,  it  was 
stated,  that  if  trick  could  be  shown,  it  would  avoid  the  ver- 
dict, in  a  case  of  peijury.  And  in  a  case  in  Sayer,  Rex  v. 
F\fTZ€rJ{4)  a  new  trial  was  granted,  the  cause  having 
been  brought  on  by  surprise.  And  in  The  Qtieen  v. 
Coke^ijo)  the  acquittal  being  by  surprise  upon  the  prosecu- 
tor, for  want  of  notice,  it  being  brought  on  by  the  defend- 
ant, it  was  in  Michaelmas  term,  in  the  third  year  of  dueen 
Anne,  on  an  indictment  for  keeping  a  common  bawdy 
house,  a  new  trial  was  granted.(6) 

And,  in  The  Q^een  v.  Sir  Jacob  Bar^Sj{7)  who  was  in- 
dicted at  the  quarter  sessions  for  an  assault  upon  Mr.  Gul- 


.  (1)  Vide  1  Chit.  Cr.  Law,  490.    Gra.  Prac.  246—248.    2  Arch. 
Prac.  210.  (2)  6  Bae.  Abr.  675.  (3)  2  Saik.  646. 

(4)  Sayer,  90.        (5)  12  Mod.  9. 
(6)  Vide  1  Shower,  336.     1  Levinz,  124.         (7)  11  Mod.Sa. 
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pepper,  which  was  removed  hither  by  the  prosecutor,  by 
certiorari  ;  the  prosecutor  not  carrying  it  down  next 
assizes,  the  defendant  carried  it  down  and  tried  it,  and  was 
found  not  guilty.  It  was  ni0Ved  to  set  aside  the  trial,  there 
not 'having  been  any  laches  in  the  prosecutor.  Holtj  Chief 
Justice,  said,  it  was  his  opinion,  that  where  a  prosecutor 
removes  an  indictment,  it  is  very  hard  the  defendant  should, 
nolefuf  volens,  carry  it  down  the  next  assizes  and  try  it, 
when,  perhaps,  the  prosecutor  cannot  be  ready  with  his 
evidences.  Suppose  it  was  for  treason  or  felony,  this  would 
put  the  queen  in  a  worse  case  than  any  subject.  Powellj 
Pawjfs,  and  Oould^  Justices,  agreed  to  what  HoU^  Chief 
Justice,  said ;  and  that  none  of  the  precedents  quoted  by 
Ae  solicitor  general,  who  was  counsel  ibr  the  defendant, 
were  above  five  years  standing,  and  those  passed  sub  silen- 
tie.  So  all  were  of  opinion  that  a  new  trial  ought  to  be 
granted.(l) 

3.  In  hard  actions,  a  new  trial  will  not  be  granted,  espe- 
cially if  the  verdict  be  for  the  defendant,  although  against 
evidence.(2)  Nor  imless  some  rule  of  law  be  violated. 
Not  in  actions  es  delicto. 

Smith  V.  Frampton.{3)  Case  for  negligently  keeping 
the  defendant's  fire,  by  which  plaintiff's  house  was  burnt ; 
and,  after  verdict  for  the  defendant,  plaintiff  moved  for  a 
new  trial,  upon  a  suggestion  that  the  verdict  was  against 
evidence ;  and  he  argued,  that  though  it  was  a  severe  ac- 
tion, yet  all  actions  were  grounded  upon  reason.  The 
court,  after  having  considered  this  case  several  dayis,  re- 
solved, that  this  being  a  case  of  hardslup,  and  the  jurors 
being  judges  of  the  feet,  no  new  trial  should  be  granted ; 


(1)  Vide  2  Ld.  Raym.  1082.    2  Leonard,  110.    2  Salk.  652.    3 
Burr.  1462.  , 

(2)  2  Tidd,  916.    Qra.  Piac.  513.  (3)  1  Ld.  Raym.  62. 
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though  HoUy  Chief  Justice,  before  whom  it  was  tried,  was 
dissatisfied  with  the  V6rdict.(l) 

So  if  fraud  is  imputable  to  the  plaintifif.  De  Wuiz  ▼. 
Hendrieks.{2)  The  plaintiff  had  proposed  to  raise  a  loan 
for  the  Greeks,  in  arms  against  the  government  of  the  Porte. 
For  this  purpose  he  lodged  with  the  defendant,  a  stock- 
broker, an  instrument  which  was  alleged  to  be  a  power  of 
attorney,  signed  abroad  by  the  Exarch  of  Ravenna^  but 
which  turned  out  to  have  l)een  fabricated  in  London  ;  and 
the  defendant,  at  his  request,  procured  to  be  engraved  cer- 
tain scrip  receipts,  bearing  a  stamp.  Suspicions  having 
uisen  as  to  the  accuracy  of  the  plaintiff^s  representations, 
the  project  for  a  loan  failed.  The  plaintiff  sued  in  trover 
for  the  papers,  and  the  jury  found  a  verdict  for  the  defend- 
ant. The  plaintiff  moved  for  a  new  trial,  on  the  ground, 
that  even  if  a  fraud  were  contemplated,  it  did  not  deprive 
him  of  his  own  papers.  Besty  Ch.  J.,  who  tried  the  case 
— "  It  appeared  that  placards  had  been  stuck  up  in  the  city, 
stating  that  the  plaintiff  was  not  authorized  by  the  Greek 
government  to  raise  any  money,  and  that  he  had  been  in- 
formed, that  on  account  of  what  was  stated  in  these  pla- 
cards, no  money  could  be  raised  for  him.  The  power  of 
attorney,  which,  it  was  pretended,  was  sent  from  Greece, 
was  proved  to  have  been  manufactured  in  this  country,  but 
by  whom  it  was  executed  did  not  appear.  1  told  the  jury, 
^t  with  respect  to  the  power  of  attorney,  there  was  na 
evidence  that  any  instrument  of  that  description  had  ever 
come  to  the  hands  of  the  defendant ;  for,  by  power  of  «t- 
tomey,  in  the  declaration,  must  be  understood,  an  instru- 
ment duly  executed  as  a  power  of  attorney.  I  further  said, 
that  if  the-  plaintiff  was  attempting  a  fraud  on  the  public, 
by  raising  money,  on  the  fidse  pretence  of  pledging  the 


(1)  Et  ride  2  Salk.  644. 648.  653.   5  Term  Rep.  420.  3  Taimf.  1. 

(2)  %  Bingham,  314. 
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Greek  government  for  its  repayment,  and,  in  furtherance 
of  that  attempt,  delivered  these  papers  to  the  defendant,  he 
could  maintain  no  action  to  recover  them  back.  The  jury, 
to  my  entire  satis&ction,  found  for  the  defendant"  The 
motion  was  denied. 

So,  if  a  fraudulent  defence,  and  verdict  for  plaintiff,  «i 
in  Cuher  v.  Averp.{l)  Action  on  the  case  for  fitlse  and 
fraudulent  representations,  made  by  the  defendant  to  the 
plaintiff  in  a  sale  of  lands,  as  to  incumbrances.  The  jury 
gave  a  verdict  fer  the  plaintiff,  which  the  defendant  moved 
to  set  aside.  Sutherland^  J. — '^  The  finding  of  the  jury 
disposes  of  the  question  of  fraud.  They  have  pronounced 
the  defendant  guilty  of  the  felse  and  fraudulent  representa* 
tions  alleged  in  the  declaration,  and  that  they  were  made 
with  the  fraudulent  intent  to  deceive  and  injure  the  plain* 
tiff.  A  verdict  must  be  most  clearly  and  manifestly  against 
evidence  to  justify  the  court,  in  an  action  like  this,  in  set- 
ting it  aside.  This  is  not  a  case  of  that  description.  What- 
ever may  be  the  opinion  of  the  court  upon  the  strict  weight 
of  evidence,  as  it  appears  on  the  case,  the  jury,  whose  pro* 
vmce  it  was  to  weigh  and  pass  upon  it,  and  who  tow  and 
heard  the  witnesses,  have  thoughtthe  preponderance  against 
Ae  defendant.  1  should  have  been  inclined  to  a  different 
conclusion ;  but  the  jury  not  only  had  the  right,  but  were 
more  competent,  fairly  and  discreedy,  to  decide  the  ques- 
tion, than  we  are.    Their  decision  cannot  be  disturbed.''(8) 

Nor  in  actions  for  crtm.  con,^  frauds  malicioua  prosecu* 
HoHj  slander y  seducttan^  nor  trespass,  as  has  been  already 
shown,  except  there  be  some  rule  of  law  violat6d.(3)  Nor^ 
although  there  may  have  been  a  departure  from  strict  law, 
if  the  verdict  be  for  the  defendant.(4) 

(1)  7  WendeU,  380.  (2)  Vide  ante,  288—301. 

(3)  Vide  supra,  Verdicts  against  Law,  326—334.  Against  Bti- 
dence,  371 — 374.    And  for  Excessive  Damages,  410—437. 

(4)  Vide  sapra,  353. 
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A  very  late  case  in  the  supreme  court  will  furnish  the 
only  additional  example  illustrative  of  the  general  rule, 
although  applicable  to  one  of  the  classes  of  hard  actions 
only.  Rundell  v.  Butler, [\)  Action  for  a  libel,  consisting 
of  some  doggerel  rhymes,  which  the  plaintiff  alleged  the 
defendant  had  caused  to  be  composed  and  published,  with 
intent  to  cause  it  to  be  believed,  that  the  plaintiff  had  been 
guilty  of  proposing  to  his  brother  Hardy ^  to  unite  with  him 
to  murder  their  brother  Jehu^  who  had  been  murdered  ac- 
cordingly. The  defendant  pleaded  the  general  issue.  After 
proof  of  publication,  the  defendant  offered  to  prove,  in  miti- 
gation of  damages,  that  it  was  the  general  report,  that  the 
&cts  contained  in  the  verses  declared  on,  were  as  therein 
stated.  The  plaintiff's  counsel  consented  that  such  evi- 
dence should  be  given.  The  jury  found  a  verdict  for  the 
defendant,  which  the  plaintiff  now  moved  to  set  aside,  on 
the  groimds  that  it  was  against  the  weight  of  evid^ce, 
and  that  the  judge  admitted  improper,  and  rejected  proper 
testimony.  By  the  court,  Savage,  Ch.  J. — "  The  publi- 
cation of  the  Ubel  was  proved,  and  I  am  inclined  to  think 
the  verdict  was  against  the  weight  of  evidence ;  but  I  do 
not  deem  it  necessary  to  analyze  the  testimony,  as  it  is  not 
of  course  that  a  new  trial  should  be  granted  in  thb  case^ 
although  the  verdict  be  against  the  weight  of  testimony. 
In  Jarvis  v.  Hathewaf/,{2)  it  was  held  by  this  court,  that 
in  penal  actions,  and  actions  for  libel  and  defamation,  a 
new  trial  will  not  be  granted  to  the  plaintiff,  unless  some 
rule  ol  law  has  been  violated  in  the  admission  or  rejection 
of  testimony,  or  in  expounding  the  law  to  the  jury."  The 
learned  judge  having  noticed  the  introduction  of  proof  of 
a  general  report,  that  the  facts  were  as  contained  in  Uie 
libel,  and  the  acquiescence  of  the  plaintiff's  counsel,  pro- 
ceeds— "Assuming,  therefore,  what  was  conceded  by  the 


(1)  10  Wendell,  119.  (2)  3  Johns.  Rep.  180. 
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plaintiff's  counsel,  that  reports  were  admissible,  charging 
the  plaintiff  with  the  crime  imputed  in  the  Ubel,  the  evi- 
dence offered  was  proper.  If  a  defence  of  this  kind  was 
admissible  in  mitigation,  any  reports  of  the  same  charac- 
ter were  proper,  and  would  mitigate  in  proportion  as  they 
approached  a  justification.  The  reports  .proved,  and  the 
&c(i5  stated  by  the  witnesses,  would  not  sustain  a  charge  of 
murder,  but  they  were  such  as  would  only  have  warranted 
a  verdict  for  nominal  damages.  There  was  no  error  of  the 
judge,  therefore,  in  the  admission  of  testimony,  under  the 
law  of  the  case,  as  agreed  by  the  parties. — The  cause  was 
fairly  submitted  to  the  jury,  and  the  only  error  they  com* 
mitted,  was  returning  a  verdict  for  the  defendant,  instead 
of  finding  a  verdict  for  the  plaintiff,  with  nominal  dama- 
ges.   A  new  trial  ought  not  to  be  granted,  under  such  cir- 

cumstances."(l) 

In  all  cases  of  this  kind,  the  hardship  of  the  defendant  on  * 
the  one  hand,  and  the  almost  boundless  latitude  given  to 
the  jury  on  the  other,  unite  in  controlling  and  retaining  the 
verdict,  whether  mitigating  the  damages,  or  directing  an 
entire  acquittal,  against  the  strict  right  of  the  case.  The 
rigid  application  of  the  rule  must,  in  some  instances,  w^rk 
injustice  to  the  plaintiff,  but  they  are  of  minor  considera- 
tio(d,  compared  with  the  flood  of  evils  that  must  deluge  the 
practice,  were  the  courts  to  adopt  a  different  course.  This, 
however,  ought,  in  justice,  to  be  cohSned  to  cases  where 
the  defendant  puts  himself  upon  the  general  issue.  There 
the  verdict,  while  it  acquits  the  defendant,  throws  no 
odium  upon  the  plaintiff;  and  althoughhe  may  have  suffered 
in  his  feelings  and  his  hopes,  yet  he  has  lost  nothing  in 
point  of  character.  But  it  is  entirely  different  where  the 
defendant  puts  himself  upon  his  justification.  In  that  case 
the  hardship  changes  sides,  and  anunrighteous  verdict  not 


(1)  Vide  8dpra,  347—350,  and  401-404. 
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only  defeats  the  just  expectations  of  the  plaintiff,  but  fiistena 
upon  him  a  lasting  injury.  Here  the  equity  of  the  rule  is 
vith  the  plaintiff,  and  all  the  reasoning  urged  on  behalf  o( 
a  defendant,  under  other  cirqumstances,  is  strictly  appli- 
cable to  him.  And  yet  the  distinction,  though  manifest, 
does  not  appear  tp  have  found  its  way  into  the  practice,  so 
strongly  marked  as  to  give  the  benefit  of  the  rule,  with  all 
the  weight  of  a  well  settled  principle,  to  the  plaintiff.  The 
defendant,  by  a  train  of  decisions  and  a  long  course  of 
practice,  stands  out  in  bold  relief;  while  the  plaintiff  is 
wholly  overlooked.  I{e  must  be  contented,  therefore,  in 
the  present  state  of  the  practice,  to  put  himself  upon  the 
general  undefined  discretion  of  the  court,  and  to  encounter 
the  prejudice  of  a  rule  amplified  by  construction  into  a 
shield  for  the  protection  of  the  defendant,  by  fer  too  broad 
for  a  due  administration  of  justice. 

4.  In  penal  actions,  unless  there  be  teme  palpable  viola- 
tion of  law,  the  verdict  will  not  be  set  aside,  if  for  the  de- 
fendant   Thus, 

In  Seymour  v.  Day.{  1 )  The  action  was  for  the  penalty 
in  killing  a  hare,  not  being  qualified ;  and  the  jury  found 
for  the  defendant,  c(mtrary  to  the  direction  of  the  judge. 
But  the  court  refused  a  new  trial,  saying  it  had  never  been 
carried  so  far  as  a  penal  action. 

Philipa]  qui  ta/f%  v.  Scullard.{2)  An  action  brought 
|br  £60  penalty,  for  selling  half  a  pint  of  cherry  brandy. 
The  feet  was  proved,  upon  the  trial,  to  be  done  by  defend- 
anf  8  wife ;  but  several  circumstances  appeared  to  show, 
that  she  was  unwarily  drawn  in  by  felse  pretence.  Lord 
Chief  Justice  Eyre^  who  tried  the  cause,  directed  the  jury 
to  find  for  the  plaintiff,  but  they  found  for  defendant,  con- 
trary to  evidence.    Belfield  moved  for  a  new  trial,  and  a 


(1)  2  Str.  899.  (3)  Banies^  435. 
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rale  nisi  causa  was  granted,  but  was  afterwards  discharged 
upon  showing  cause,  the  action  being  hard,  and  the  case 
having  been  represented  to  the  commissioners  of  excise, 
who  refused  to  direct  a  prosecution. 

So,  in  JervoiSy  qui  tam^  v.  HallJ^l)  upon  the  gmme  aet^ 
for  killing  a  hare.  Verdict  for  defendant,  and  motion  for 
a  new  trial,  because  the  judge  who  tried  the  cause  refused 
to  admit  a  person  to  be  a  witness,  who  was  a  parishioner  of 
the  same  parish  where  the  hare  was  killed.  But  Lee^  Ob. 
J.,  said  he  did  not  remember  that  ever  a  new  trial  had  been 
granted  in  the  case  of  a  penal  action,  and  so,  Per  Curiam^ 
the  motion  was  refused. 

So,  in  Mattisofij  qui  tarn,  v.  AUans(mj{2)  an  action  brought 
upon  the  statute  against  horse-racing,  for  the  penalty,  and 
verdict  for  defendantcontrary  to  evidence;  and  the  court  de^ 
nied  a  new  trial,  there  being  no  proof  of  any  misbehaviour 
in  the  defendant,  or  tampering  with  the  jury.  It  was  said, 
this  was  within  the  reason  of  cases  in  the  exchequer^ 
where  verdicts  for  defendants  are  never  set  aside  fer  penal^ 
ties  in  the  case  of  duties,  and  this  is  excepted  out  of  the  sta- 
tute of  jeo&ils,  as  much  as  indictments. 

And,  in  FUch,  qui  tarn,  v.  iVunn.(3)  This  was  an  aetidn 
brought  on  one  of  the  penal  statutes,  made  to  preserve  the 
game,  wherein  the  defendant  obtained  a  verdict.  Plaintiff 
moved  for  a  new  trial,  and  the  judge,  before  whom  the  cause 
was  tried,  reported  the  verdict  to  be  contrary  to  evid^ice* 
Notwithstanding  which,  the  rule  to  show  cause  why  a  new 
trial  should  not  be  had,  on  payment  of  costs,  was  dis- 
charged ;  because  no  instance  could  be  shown  where,  in 
an  action  on  a  penal  statute,  in  which  a  verdict  vfna  found 
for  defendant,  a  new  trial  had  ever  been  granted. 

So,  also,  in  Robinsoriy  qui  tarn,  v.  Lequestie.{4t)  Upon  an 


(1)  1  WUs.  17.  (2)  2  Str.  1238. 

(3)  Barnes,  466.  (4)  Bunbary,  253i 
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mformation  of  seizure  of  Jesuit's  bark,  on  the  statute  for 
fraudulent  exportation  of  Jesuit's  bark,  two  casks  out  o£ 
six  being  dust.  There  was  a  verdict  for  the  defendant,  and 
now  a  motion  was  made  for  a  new  trial.  But,  Per  tatam 
OuriofTki  i^  ^^  denied ;  however,  it  seemed  to  be  admitted 
in  a  case  of  this  nature,  a  new  trial  might  be  granted,  if  the 
fact  would  have  admitted  of  it,  and  the  counsel  for  the 
plaintiff  were  prepared  with  precedents,  if  they  had  been 
called  for,  to  that  purpose.(l) 

In  Fonereau  v.  Benfietti{2)  an  action  upon  the  statute 
against  bribery,  there  was  a  verdict  for  the  defendant. 
Forster  moved  for  a  new  trial,  as  being  against  evidence. 
But,  Per  tatam  Curiam. — "  We  never  grant  new  trials  in 
actions  on  penal  laws,  and  it  has  been  so  held  for  more 
than  fifty  years  past."(3) 

So,  in  Ranston  v.  EUeridgejl^it)  where  the  verdict  was 
for  the  defendant,  in  an  action  against  a  postmaster,  for 
penalties.  Raijie  moved  to  set  aside  the  verdict,  and  have 
a  new  trial.  He  admitted  the  general  rule,  that  where  the 
defendant  has  obtained  a  verdict  in  a  penal  action,  a  new 
trial  will  not  be  granted ;  but  this  case  was  attended  with 
particular  circumstances.  The  conduct  of  the  jury  may 
be  more  outrageous  and  mischievous  than  the  judge's  mis- 
direction ;  and  it  is  not  laid  down  generally  and  exclusively, 
that  a  new  trial  will  be  granted  in  no  case,  except  for  a  mis- 
direction. The  CQurt  had  never  said  that  a  new  trial 
should  not  be  granted,  for  such  an  error  as  that  of  which 
the  jury  had  been  guilty.  He  was  about  to  enter  upon  the 
facts,  but  Abbott,  Gh.  J.,  said  that  there  was  a  preliminary 
objection,  which  should  be  disposed  of  first.  He  re&irred 
to  Brook  V.  Middleton,{5)  and  observed^  that  the  doctrine 


(1)  Vide  supra,  334.  (2)  3  WUs.  59. 

(3)  Et  vide  10  East,  268.  (4)  2  Chitty's  Rep.  273. 

(5)  1  Campb.  450. 
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held  in  that  case  had  not  been  adopted  without  considera- 
tion. Without  saying  that  the  hands  of  the  court  are  in 
all  cases  tied  down,  his  lordship  added,  that  the  court  will 
not  interfere,  without  express  proof  of  misconduct  in  the 
jury. 

In  Comforts.  Thompsfm^iV)  the  rule  was  recognised 
in  an  action  for  a  penalty  before  a  justice.  It  was  held, 
that  where  a  verdict  is  found,  and  judgment  given  for  the 
defendant,  the  court  will  not  reverse  the  judgment,  because 
flie  verdict  was  clearly  against  evidence,  there  being  no 
irr^^larity  alleged. 

So  in  Steely  qui  iam,  v.  Roach,{2)  Information  filed  on 
the  revenue  laws,  and  verdict  for  the  defendant.  A  mo- 
tion was  afterwards  made  for  a  new  trial ;  but  the  court, 
after  full  argument,  discharged  the  rule,  upon  the  ground 
of  this  being  a  qui  tanij  or  penal  action,  in  which  the  court 
will  seldom  grant  a  new  trial,  as  this  kind  of  penal  ac- 
tions was  considered  hard  and  rigorous. 

6.  The  same  rule  extends  to  cases  in  their  nature  penal, 
whether  the  forms  of  proceedings  be  by  action  or  indict- 
ment, as  in  the  case  of  not  repairing  a  highway. 

Rex  V.  Parish  of  Silvert(m.{3)  Indictment  for  not  re- 
pairing the  highway,  and  a  verdict  for  the  parish.  It  was 
now  moved  for  a  new  trial,  for  misdirection,  or  overruling 
evidence  at  the  trial,  by  reason  whereof  the  parish  were 
unduly  acquitted.  Per  Curiam. — "This  is  a  criminal 
case ;  and  new  trials  are  never  allowed,  where  the  defend- 
ant is  acquitted,  in  a  criminal  case.  So,  also,  it  is  in  qui 
tam%  and  informations  in  nature  of  quo  warranio^s?^ 

So  in  Rex  v.  Edwards.{A)  A  motion,  in  a  criminal 
case,  was  put  ofi*,  till  the  validity  of  a  rate  should  be  tried 


(X)  10  Johns.  Rep.  101.    Supra,  p.  397.  (2)  1  Bay,  63. 

(3)  1  Wib.  298.  (4)  4  Burr.  2257, 
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in  a  feigned  issue,  '<  whether  it  was  an  equal  or  partial  one.'' 
A  verdict  having  passed  for  the  defendant  upon  the  issue, 
Dunning'  moved  for  a  new  trial,  the  verdict  having  been 
given  contrary  to  evidence.  But  the  court  were  clear 
against  granting  the  motion,  because  it  was  within  the 
same  reason  as  if  it  had  been  in  a  criminal  prosecution ; 
lor,  as  this  issue  was  directed  in  order  to  know  whether 
this  was  an  illegal  and  partial  rate ;  if  it  had  been  found  to 
be  partial,  the  consequence  would  have  been,  either  an 
attachment  or  an  information.  It  was  just  the  same  thing 
as  if  it  had  been  a  verdict  found  for  the  defendant,  upon 
an  information ;  and  if  it  had  been  upon  an  information, 
tbe  court  would  not  have  set  aside  the  verdict,  and  granted 
a  new  trial,  although  the  acquittal  had  been  contrary  to  the 
weight  of  the  evidence. 

So,  a  new  trial  was  refused  in  The  King  v.  Ref/neU.{l) 
This  was  an  indictment  for  the  non-repair  of  the  fences  of 
a  church-yard,  which  it  was  alleged  that  the  vicar  had  been 
immemorially  bound  to  repair ;  by  means  of  which,  swine 
and  other  cattle  broke  in  and  rooted  up  the  tombstones,  and 
dirtied  the  porch  of  the  church  and  the  paths  leading  to 
it,  to  the  nuisance  of  the  inhabitants  of  the  parish.  At  the 
trial, .  there  was  a  verdict  for  the  defendant,  which  Marry tU 
moved  to  set  aside,  and  to  haye  a  new  trial,  upon  the  ground 
that  the  verdict  was  against  all  the  evidence.  He  admitted, 
however,  that  he  had  not  been  able  to  find  any  preced^it, 
where  the  court  had  granted  a  new  trial  in  case  of  a  mis- 
demeanor, where  the  verdict  was  for  the  defendant ;  but 
he  contended,  that  this  was  in  effect  only  a  trial  of  a  civil 
right,  namely,  the  hability  to  repair,  though  in  the  form  of 
an  indictment,  there  being  no  other  mode  of  trying  the 
right  in  a  case  of  this  sort.  But,  per  Lord  Ellenbaroughj 
Ch.  J. — "  It  is  very  clear,  that  you  may  indict  the  defend- 


(1)  6  East,  315, 
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ant  again,  if  the  fences  have  continued  out  of  repair  since 
the  last  indictment ;  and  that  is  much  better  than  for  us, 
in  a  case  of  such  minor  consequence,  to  make  a  precedent 
of  so  much  importance,  which  may  affect  other  cases  of 
misdemeanors." 

And  in  Rex  y.  Mann,{l)  a  new  trial  was  refused,  after 
verdict  for  defendant,  upon  not  guilty  to  an  indictment  for 
a  nuisance  to  a  highway.  And,  per  Lord  EUenbofvugk, 
Ch.  J. — "  Unless  you  can  point  out  some  distinction  be- 
tween the  case  of  nuisance  and  other  criminal  Ckses,  the 
general  rule  is,  that  we  do  not. grant  a  new  trial  upon  an 
indictment  for  a  misdemeanor,  where  a  verdict  has  passed 
for  the  defendant  upon  the  merits.  This  is,  to  be  sure,  in 
the  nature  of  a  remedy  for  a  civil  right ;  yet  it  is,  in  form, 
a  criminal  proceeding,  and  may  subject  the  defendant  to 
be  punished  criminally."  And  his  lordship  referred  to 
JUx  V.  Reyndl{2) 

In  cases  of  quo  warranto^  it  was  at  one  time  doubted, 
whether  the  court  could  interfere,  and  in  The  King  v. 
Bennett j{Z)  argued  before  all  the  judges  of  England,  they 
stood  equally  divided  on  that  question. 

The  case  of  Rex  v.  Bell^{i)  went  off  upon  another  point. 
It  was  an  information,  in  nature  of  a  quo  warranto,  brought 
against  the  defendant,  to  show  by  what  authority  he  claim- 
ed to  be  a  common-council-man  of  Marlborough ;  and  there 
was  a  verdict  for  the  defendant.  The  prosecutor  moved 
for  a  new  trial,  as  being  a  verdict  against  evidence,  and 
referred  to  the  report  of  the  judge,  and  insisted  he  was  not 
too  late,  there  being  no  judgment  yet  sign^.  But  the 
court  would  not  suffer  the  merits  of  the  motion  to  be^  gone 
into,  on  account  of  the  length  of  time  since  the  verdict,  it 


(1)  4  Maule  <&  Sel.  337.  (2)  6  East,  315. 

(3)  1  Str.  101.  (4)  2  Str,  995, 
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bona  fide  or  not,  if  he  had  no  colour  of  title,  it  could  never 
be  a  proper  consideration  to  be  left  to  the  jury ;  and  the  ver- 
dict which  proceeded  on  such  misdirection,  in  point  of  law, 
must  in  consequence  be  set  aside.(l) 


( 1)  Et  Tide  8  Price,  301.    2  Bay,  466.     1  Camp.  450,  ei  in  noH$. 
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CHAPTER  XV. 

AFTER   TWO  TRIALS   AND   TRIALS   AT   BAR» 

The  same  principles  of  justice,  which  require  them 
shall  be  a  second  trial,  will  sometimes  render  it  necessarf 
to  have  a  third,  or  more.  Whatever  opinion  may  have 
been  formerly  held  on  this  subject,  it  is  now  well  sottledi 
that  the  power  and  discretion  of  the  courts  extend  to  all 
instances  of  unjust  verdicts,  whether  they  are  rendered  fix 
the  first,  second  or  third  time,  or  oftener,  in  the  same  cause* 
This  power,  courts  are  inclined  to  exercise  with  great  cau* 
tioii,  for  if  used  too  freely,  it  would  virtually  supersede  the 
trial  by  jury,  the  only  difficulty  to  be  encountered  in  apidi* 
cations  of  this  kind.  The  granting  or  refusing  the  motion, 
when  there  has  been  more  than  one  verdict,  is  so  entirely 
%  matter  of  discretion,  that  nothing  desiefving  the  name  of 
general  rules,  can  be  adduced.  The  only  princifde  of  uni* 
versal  application  is,  that  new  trials  will  be  granted,  with- 
out reference  to  their  number,  so  Xooig  as  substantial  justice 
may  demand  it,  or  rather  so  long  as  it  may  be  necessary  to 
defeat  manifest  injustice.  Should  unprincipled  jurors,  there^ 
fore,  find  palpably  in  the  £su2e  of  evidence^  or  in  defiance  of 
the  law,  the  court  has  the  power,  and  will  exercise  it,  It 
control  and  avoid  their  perverse  verdicts,  until  a  result 
shall  have  been  produced,  conformable  to  justice  and  right 
leason ;  a  power  which  no  lover  of  justice  would  wish  to 
see  crippled  or  narrowed,  and  without  which,  verdicts,  in 
numberless  instances,  in  civil  actions  at  least,  would  most 
signally  trample  upon  justice.    But  although  no  rule  can 
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be  supplied,  adequate  to  every  emtrgeacy,  there  are  prece- 
dents even  here,  tending  to  regulate  the  discretion  of  the 
court,  in  most  cases  that  are  likely  to  happen. 

These  may  be  adduced  and  illustrated,  whether  they  ap- 
ply to  cases  tried  at  bar,  or  cases  tried  more  than  once  by 
jurors  at  nisiprius. 

I.  It  was  formerly  held,  that  after  a  trial  at  bar,  a  new 
trial  would  not  be  granted  ;  but  the  modem  practice  knows 
no  distinction,  in  this  particular,  between  trials  at  bar  and 
at  nisi  pritts.  They  will,  in  either  case,  be  granted  or 
refused  a  second  time,  for  the  same  reasons.(l) 

Thus,  in  Qay  v.  CroM.(2)  The  plaintiff  brought  an  ac- 
tion on  the  case  for  a  false  return  to  a  mandamus,  to  swear 
him  common-council-man.  By  charter;  the  manner  of  their 
diection  was  chalked  out ;  and  a  usage  was  given  in  evi- 
dence, to  a  jury  at  the  bar,  that  the  election  had  gone  quite 
contrary.  The  counsel,  on  both  sides,  consented  to  have  it 
found  specially,  and  to  have  it  determined  by  the  court, 
whether  such  a  by-law,  and  a  long  usage  pursuant  to  it, 
could  alter  the  direction,  or  rather,  annihilate  the  direction 
of  Ae  charter.  The  jury,  having  given  their  verdict  in 
private  over  night,  said  that  they  had  found  the  matt» 
specially ;  and  the  next  day,  in  court,  delivered  their  ver- 
dict for  the  defendant  generally,  and  would  give  no  reasoa 
for  it,  nor  be  moved  to  depart  from  it.  The  court  were 
very  much  dissatisfied  with  the  jury ;  and  Holt,  Chief  Jus- 
tice, said  he  never  had  known  the  like,  and  that  he  would 
have  but  little  value  for  the  verdict  of  a  jury  that  would 
not,  at  a  judge's  desire,  declare  the  reason  which  had  in- 
duced them.  That  as  the  judge's  pubUcly  declare  the 
reasons  of  their  judgments,  and  thereby  expose  themsdves 
to  the  censures  of  all  that  be  learned  in  the  law,  and  yet 


(1)  2  Jones,  225.    Garth.  507.  (2)  7  Mod.  37. 
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there  is  no  law  obliges  them  to  it,  but  it  is  for  public  sati&- 
fieu^tion ;  so  the  jury  ought,  for  the  same  xeason,  to  declare 
the  reason  of  their  verdict,  when  required  by  the  court. 
Yet,  notwithstanding  all  this,  it  being  a  trial  at  bar,  the 
court  would  not  grant  a  new  trial. 

In  Fenwick  v.  Lady  Cfrosvenory{l)  in. ejectment.  After 
a  trial  at  bar,  a  new  trial  was  moved  for,  on  affidavits  that 
several  witnesses  absented  themselves  in  Holland,  by  reason 
of  a  report  spread  abroad  there,  that  one  of  the  defendants' 
witnesses  was  confined  by  imprisonment ;  but  it  was  de^ 
nied,  because  it  did  not  appear  that  the  plaintiff  did  spread 
it,  or  occasion  the  spreading  of  it.  The  court  was  dissa- 
ti^ed  with  the  verdict,  but  cited  Crosses  case^  for  a  false 
return  of  a  mandamus,  tried  at  bar ;  and  by  consent  of  all 
sides,  one  point  was  to  be  found  specially,  yet  the  jury  found 
a  general  verdict,  and  the  court  would  not  grant  a  new 
trial,  saying,  '^  It  has  never  been  done  here,  but  upon  issues 
out  of  chancery,  which,  being  only  to  satisfy  the  conscience 
of  the  chancellor,  axe  not  strictijuris"{2) 

But,  in  Bright  v.  Eifn(m.{3)  Lord  Mansfield  observes 
— "  Of  late  years,  new  trials  have  been  granted,  not  only 
after  trials  at  nisi  prius^  but  also  after  trials  at  bar.  And 
it  is  at  least  equally  reasonable  to  do  it,  after  trials  at  bar, 
as  after  trials  at  nisi  prius,  if  the  justice  of  the  case  de- 
mands it ;  or,  indeed,  rather  more  so,  as  the  latter  must  be 
done  upon  what  could  have  actually  and  personally  appear- 
ed to  a  single  judge  only,  whereas  the  former  is  grounded 
upon  what  must  have  manifestly  and  fully  appeared  to  (be 
whole  court.'' 

In  Sir  Christopher  Musgrave  v.  i\feviiwo».(4)  The 
ecMporation  were  all  invited  to  a  treat,  when  one  of  the 


(1)  Vide  Holt,  703.    2  Salk.  650.    7  Mod.  156. 

(2)  Et  Tide  Ibid.  70.  121.    1  Salk.  258.    Holt,  265. 

(3)  1  Burr.  390,  ut  supra^  342. 

(4)  1  Str.  584.    S.  C.  Ld.  Raym.  1358. 
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aldenneii  desired  leave  to  resign  ;  upon  which,  his  resigna- 
tion was  taken,  and  the  plaintiff,  at  the  same  time,  chosen 
and  sworn  in.  On  a  trial  at  bar,  the  jury  found  it  a  good 
election ;  and  the  court  granted  a  new  trial,  it  being  fraudu- 
lent, and  it  appearing  one  of  the  members  was  not  there 
till  after  the  election,  and  there  was  no  summons  to  meet  to 
do  such  a  corporate  act,  that  the  members  might  come  pre- 
pared. The  meeting,  likewise,  was  not  in  the  MoathaUj  but 
at  a  tavern,  and  it  was  a  plain  surprise.  As  to  the  point 
of  its  being  a  trial  at  bar,  the  court  made  no  difficulty  of 
that ;  since  the  case  of  Bewdly,  and  another  of  Sir  Joseph 
Tyley  v.  Roberts,  in  C.  B.,  where,  on  a  trial  at  bar,  whether 
compos  or  non  compos,  the  jury  found  against  the  weight 
of  the  evidence,  and  there  was  a  new  trial.  The  court 
added,  the  case  in  Stiles,{l)  which  is  the  first  new  trial  in 
print,  was  after  a  trial  at  bar ;  and  in  the  case  of  an  alder- 
man of  Derby,  who  was  afterwards  ousted  upon  a  quo 
warratUo.  Et  per  Raymond,  Judge. — "  My  Lord  Chief 
Justice  Holt  used  to  say,  he  was  of  opinion,  that  the  prao- 
tice  of  granting  new  trials  was  much  ancienter  than  the 
case  in  Stiles ;  since  we  meet  with  challenges,  that  the 
party  was  sworn  on  the  former  trial,  and,  therefore,  ought 
not  to  be  a  juror  again.'^    And  new  trial  granted.(2) 

And  in  Chambers  v.  Robinson,(d)  where,  in  an  action 
for  a  malicious  prosecution  of  an  indictment  for  perjury,  it 
appeared  the  perjury  was  ill  assigned,  so  that  the  now 
plaintiff  could  not  have  been  convicted,  and  he  was  acquit- 
ted without  examination  of  witnesses.  The  jury  found 
for  the  plaintiff,  £1000  damages.  The  defendant  had  a 
new  trial,  by  reason  of  excessive  damages,  and  the  second 
jury  found  the  same  amount  as  the  first.    The  defendant 


(1)  Wood  V.  Gunston,  Styles,  466. 

(2)  Vide  2  Salk.  648.    King  v.  Fdster,  T.  Jones,  224. 

(3)  1  Str.  691.    Supra,  p.  444. 
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again  applied  to  the  court  for  relief,  and  was  answered 
that  he  could  not  have  another  trial,  and  the  rule  was  diS" 
charged. 

So,  in  Smith  t.  Parkhurst{l)  Upon  a  trial  at  bar  in 
qectment,  the  parties  agreed  to  a  special  verdict,  as  to  a 
point  of  law  arising  upon  a  fitmily  settlement.  But  there 
being  a  question  of  fact,  in  which  they  did  not  agree,  that 
was  left  to  the  jury,  who  found  it  for  the  plaintiff,  against 
the  weight  of  >  the  evidence.  The  defendant  moved  for  a 
new  trial,  and  three  objections  were  made :  1.  That  it  was 
after  a  trial  at  bar ;  2.  That  it  was  in  the  case  of  a  special 
verdict ;  and  3.  That  it  was  in  ejectment.  These  points 
were  solemnly  argued  at  the  bar,  and  the  court  took  time 
to  consider  of  them.  And  as  to  the  first,  the  court  held, 
that  in  die  case  of  a  verdict  against  evidence,  its  being  a 
trial  at  bar  was  no  objection  to  a  new  trial,  which  had 
been  granted  in  the  case  of  Bewdly^  and  in  the  case  of  Sir 
Christopher  Musgrave  v.  Nevinson.  And  they  made  the 
rule  absolute. 

With  us,  in  the  State  of  New- York,  where  the  judges  of 
the  supreme  court  sit  only  in  bank,  and  other  judges  aM 
appointed  to  hold  sittings  at  nisi  priusy  such  a  distinction 
as  that  contained  in  the  rule  can  hardly  be  said  to  exist. 
The  court,  however,  is  not  therefore  divested  of  the  power. 
Although,  by  the  practice,  its  judges  have  ceased  to  travel 
the  circuit,  they  may,  and  sometimes  do,  for  special  causes^ 
order  trials  at  bar. 

2.  After  two  concurring  verdicts,  the  court  will  not  grant 
a  new  trial,  if  the  question  to  be  tried  wholly  depend  upon 
matters  of  &ct,  and  no  rule  of  law  violated,  although  the 
verdict  be  against  the  weight  of  evidence.(2) 

Thus,  in  an  Antmynums  case,(3)  Holt^  Ch.  J. — ^**Wh»n 


(1)  2  Str.  1105.  (2)  Supra,  p.  380.  (3)  11  Mod.  1. 


542  NKW  TRIALS.  [Ch^.  XV. 

a  trial  has  been  twice  had  on  the  same  issue,  and  both  ver* 
diets  agree,  it  would  be  unreasonable  to  grant  a  new  trial.'' 

So,  in  Sioinnerton  v.  Marquis  of  Staff  or  d.{l)  Although 
the  evidence  was  conflicting,  new  trial  refused.  A  third 
trial  was  moved  for  by  the  plaintiff,  on  the  ground  that  the 
verdict  had  been  found  a  second  time  for  the  defendant, 
against  evidence.  Mansfield,  Ch.  J. — "  I  think  it  is  im- 
possible,  in  this  case,  to  grant  you  a  rule.  Upon  the  last 
occasion,  we  went  as  far  as  we  could  go,  because  it  was  an 
important  case,  and  decided  the  right  to  the  inheritance  isi 
this  land,  which  was  to  be  assigned  in  lieu  of  common. 
On  the  former  trial,  Williams,  sergeant,  strongly  insisted 
to  the  jury,  on  the  grant  of  common,  to  the  priority  of 
Stone,  whose  property  afterwards  came  to  Lord  Staffiudi 
and  we  thought  it  might  have  prejudiced  the  minds  of  the 
jury,  though  it  was  rejected.  If  it  had  been  evidence,  it 
would  have  been  decisive  of  the  matter ;  but  we  thought 
the  cause  not  sufficiently  understood,  and  sent  it  to  a  new 
trial.  The  jury,  who  are  the  competent  judges,  have  again 
had  the  case  before  them,  and  have  decided  it.  Even  if, 
on  nicely  scrutinizing  all  the  evidence,  we  had  a  doubt 
whether  the  verdict  was  right,  it  could  be  never  right  for 
us  to  make  no  weight  of  two  verdicts  of  a  jury,  in  order 
to  take  the  chance  of  a  third." 

So,  in  Takot  v.  The  Commercial  Insurance  Company, 
and  also  the  Marine  Insurance  Company.{2)  There  were 
two  causes,andthe  court  had  granted  newtrialsineach,  con- 
sidering the  verdicts  as  against  evidence,  as  to  the  fact  of 
seaworthiness.  The  causes  having  been  again  tried,  ver- 
dicts were  a  second  time  found  £>r  the  plaintiff.  On  the 
second  trial,  the  only  additional  evidence,  on  the  part  of 
the  plaintiff,  was,  that  the  vessel,  in  going  down  Connect!* 
cut  river,  struck  on  a  bar  of  sand,  so  as  slightly  to  impede 


(1)  3  Taunt.  232.  (2)  2  Johns.  Rep.  457. 
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her  coarse.  A  motion  was  now  made  for  another  new 
trial.  But,  Per  Chiriam, — '<  Here  have  been  two  trials  in 
each  of  these  causes,  on  the  same  question  of  fact.  As  four 
different  juries  have  found  that  the  vessel  was  seaworthy, 
and  on  the  last  trial,  some  further  evidence  was  adduced  on 
the  part  of  the.  plaintiff,  we  do  not  think  it  expedient  to.di»- 
turb  die  verdict.    The  rule  must  be  denied."(l) 

And,  in  bowler  v.  The  ^tna  Fire  Insurance  Com- 
pany.(2)  There  had  been  three  trials  in  this  case,  which 
was  on  a  pohcy,  arising  out  of  the  difficulty  occasioned  in 
affixing  a  meaning  to  a  clause  in  the  policy,  the  subject  of 
insurance,  '^  a  two  story  frame  house  filled  in  with  brick." 
The  jury  rendered  a  verdict  for  the  plaintiff,  in  all  the 
trials,  which  was  chiefly  relied  on  in  a  motion  now  made 
to  set  aside  the  third  verdict,  and  grant  a  new  trial.  The 
court,  by  Sutherland^  J. — <^  Two  new  trials  have  already 
been  granted  in  this  case ;  this  is  the  third  verdict  which 
the  plaintiff  have  had  in  their  fiivour.  When  the  case  first 
came  before  us,(3)  we  held  that  the  description  in  the  policy, 
of  the  house  which  contained  the  goods  insured,  as  a  firama 
house  filled  in  with  brick,  amounted  to  a  warranty  that  it 
was  a  house  answering  that  description,  and  that  the  plain- 
tifib  could  not  recover,  unless  the  proof  strictly  sustained 
the  warranty. — The  evidence,  upon  the  question  whether 
the  house  was  in  fiu^t  filled  in  with  brick,  is  not  essentially 
different  firom  what  it  was  on  the  preceding  trial,  I  still 
think  the  verdict  on  this  point  is  against  the  weight  of  evi- 
dence, but  after  two  <^ncurring  verdicts,  in  a  case  where 
there  were  many  witnesses  and  a  great  deal  of  testimony 
on  both  sides,  upon  a  mere  question  of  &ct,  supposing  theirs 
was  no  misdirection,  I  should  not  think  it  a  discreet  exer- 


(1)  Vide  2  Johns.  Rep.  124. 

(2)  7  Wendell,  270.    Supra,  p.  386.        (3)  Vide  6  Cowen,  673. 
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cise  of  the  power  of  this  court,  agaiQ  to  interfere  with  the 
finding  of  the  jury." 

In  Barrett  v.  Rogers^l)  Case  against  the  defendant  as 
master  of  the  brigantine  Governor  Sumner,  for  merchant 
dise  conveyed  to  the  plaintifSs.  At  the  first  trial,  the  jury 
were  discharged,  not  agreeing.  The  case  was  committed 
afterwards  to  two  juries,  and  verdicts  for  the  defendant  in 
both.  The  plaintiff  now  moved  for  a  new  trial,  fin:  the 
misdirection  of  the  judge,  who  had  charged  the  jury,  that 
the  bill  of  lading,  signed  by  the  defendant,  was  not  conda- 
mve  evidence  that  the  goods  were  in  good  order  when  re- 
ceived on  board.  Sedgwick,  J. — "  That  the  bill  of  lading 
is  frimafade  evidence,  and  of  the  highest  nature,  there  can 
be  no  doubt ;  but  that  it  cannot  be  conclusive  in  all  cases, 
and  among  others,  in  such  a  case  as  the  one  before  us,  is 
equally  clear.  The  ground  of  the  result,  to  which  the  jury 
came,  may  not  be  very  intelligible ;  but  as  two  juries  have 
concurred  in  it,  we  think,  on  that  account,  die  verdict  ought 
not  to  be  disturbed ;  and  more  especially,  as  no  objection 
is  made  to  it,  as  being  against  evidence." 

In  Clemsen  v.  Davids(m,{2)  in  replevin,  for  a  quantity 
of  flour.  There  had  been  two  trials,  and  vttdicts  in  both 
for  the  plaintiff^  against  the  inclination  of  the  court  The 
defendants  now  moved  for  a  new  trial,  on  the  ground  that 
die  verdict  was  against  evidence.  Two  points  were  mads 
to  the  jury ;  whether  the  flour  was  actually  deiiveied,  and 
if  delivered,  whether  the  contract  was  afterwards  rescind- 
ed, by  consent  of  both  parties.  And,  per  TUghman,  CSl 
j,.^«  The  evidence  of  a  delivery  was  so  strong,  that  I  can- 
not suppose  the  jury  had  any  hesitation  on  that  point  Am 
to  die  rescinding  of  the  contract,  it  appeared  to  me,  that 
the  evidence  inclined  considerably  in  fiivour  of  the  defend- 
ants, because  Davidson  refused  to  give  an  order  for  the 


(1)  7  Mass.  Rep.  297.  (2)  5  Binn.  392. 
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dfdivery  of  the  flour,  and  declared  that  he  would  do  do  actft 
by  which  any  one  creditor  should  obtain  a  preference,  fiut 
I  cannot  say  that  the  conduct  of  Davidson  was  altogether 
consistent,  or  that  there  was  no  evidence  which  went  tc^ 
wards  rescindinsf  the  contract.  The  contract  might  havd 
been  rescinded  without  a  written  order  for  re-delivery ;  and 
as  this  is  the  second  verdict  in  favour  of  the  plaintlffii,  oti  a 
matter  of  iact,  I  do  not  think  it  proper  to  order  a  third 
trial.  But  it  is  not  to  be  concluded,  that  the  court  have 
not  power  to  direct  a  third  trial  of  matters  of  fact.  There 
is  no  such  rale.  The  court  undoubtedly  possess  the  powet, 
and  cases  may  occur  in  which  it  may  be  necessary  to  ex^ 
ercise  it  Two  verdicts  on  the  same  point  are  entitled  tb 
great  weight ;  and,  unless  they  are  attended  with  extraor-^ 
dinary  circumstances,  I  have  ever  thought  that  they  ought 
not  to  be  disturbed.  Where  juries  persist  in  violating  the 
kw,  the  case  is  different.  We  have  several  times  gratited 
a  third  trials  and  there  is  no  reason  why  we  should  litop 
there."(l) 

And,  in  Frost  v.  Br&tm.{2)  Trespass  to  try  title.  Ther« 
haul  bem  two  verdicts  for  the  plaintiff.  The  present  Wttd, 
therefiNre,  a  motion  for  a  third  trial,  when  all  the  gi'otindil 
which  had  been  taken,  on  Uie  first  and  s^oovid  trials,  xi^^e 
again  urged  by  the  counsel  on  both  sid€».  Oi  this  motion, 
the  only  material  diflS^rence  was,  the  last  ground  taMk  oti 
Ae  second  trial,  that  the  plaintiff  had  lose  fai$f  ri^t  of  entry, 
as  he  had  not  conmienced  his  action  within  sixty  years« 
This  was  anew  ground,  and  the  first  time  it  bad  been  tttk^tf 
in  the  judicial  history  of  this  country.  Thtf  court,  hf 
Waiies^  J. — ^*  The  doctrine  of  law,  respecting  nevT  trial^ 
has  been  so  frequently  considered,  and  the  rales  on  tbff 
snbject  so  fully  settled  and  understood,  that  it  appears  to 
me,  nothing  now  remains  in  the  discretion  of  the  judges 


(1)  Vide  Walker  v.  Smith,  4  Dallas,  389.  (t)  2  Bay,  138. 
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but  to  make  an  application  of  these  rules  to  any  partienlar 
case  that  may  come  before  them.  After  having  exercised 
my  judf^ent  in  this  manner,  I  am  of  opinion,  that  the  de* 
fendant  is  not  entitled  to  another  trial."  After  a  review  of 
the  testimony,  the  learned  judge  concludes — "  After  all,  if 
the  objections  to  this  verdict  had  much  more  weight  with 
me  than  they  have,  yet  1  wouldnot  disturb  this  last  verdict, 
for  another  reason.  A  second  trial  has  already  been  grant- 
ed, and  two  special  juries  have  concurred  in  finding  the 
same  &cts.  I  think  we  have  no  authority  to  proceed  any 
fiirther.  For,  although  I  would  never  surrender  a  plaiii 
and  certain  rule  of  law  to  the  caprice  of  a  jury,  or  any 
number  of  juries,  yet,  in  a  case  where  the  law  is  complica- 
ted  with  facts,  so  that  the  construction  and  application  of 
it  must  depend  on  the  finding  of  facts,  two  concurrent  ver- 
dicts, even  against  the  opinion  of  the  judges,  ongtit  to  be 
conclusive.  As  the  present  case  appears  to  me  to  be  such 
a  one,  I  think  a  third  trial  ought  not  to  be  graated."(l) 

So,  in  Peay  v.  Briggs,{2)  Assumpsit  on  a  note  of  hand, 
given  for  the  consideration  of  a  tract  of  land.  The  de- 
fence was,  a  deficiency  of  land,  for  which  the  defendant 
claimed  a  deduction.  There  had  been  two  trials,  and  ver- 
dicts in  both  for  the  plaintiff,  making  a  partial  deduction. 
The  defendant  moved  for  a  third  trial,  on  the  ground  thai 
the  jury  ought  to  have  made  a  further  deduction.  NM^  X, 
delivered  the  opinion  of  the  court.  After  a  brief  notice  of 
the  fiEK^ts  of  the  case,  fttvourable  to  the  defendant,  the  learn- 
ed judge  concludes — ^^^  There  are,  nevertheless,  many  rea- 
sons in  this  case,  why  the  verdict  should  not  be  set  aside.. 
This  is  the  second  verdict,  equally  unfitvourable  to  the 
claim  of  the  defendant ;  and  it  is  not  probable,  that  he 
would  be  more  successful,  were  the  case  to  lie  ssoX  back. 


(1)  Vide  Furman  t.  Gilman,  2  Nott  &  M'Cord,  189.  in  notu^ 

(2)  2  Nott  &  M'Cord,  184. 
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The  witnesses  differed  very  widely  with  regard  to  the  value 
of  the  land,  and  in  all  probability,  the  difference,  in  any 
event,  would  not  be  enough  to  pay  for  the  trouble  and  ex- 
pense of  another  trial.  The  plaintiff  must  always  have  a 
verdict  for  something ;  and  after  two  concurrent  verdicts; 
there  must  be  manifest  error  or  injustice  to  induce  the 
court  to  grant  a  second  new  trial." 

3.  After  two  verdicts,  whether  concurring  or  contradicto- 
ry, a  new  trial  will  be  refused,  if  the  latter  verdict  appear,' 
upon  the  whole,  to  answer  the  ends  of  justice  ;  but  if 
against  law,  and  the  justice  of  the  case,  the  motion  will  be 
granted. 

MoHigomery  v.  The  Attorney  0eneral(l)  In  this 
cause,  there  had  been  one  trial  at  bar,  and  verdict  in  the 
common  pleas  in  favour  of  the  will ;  and  a  subsequent  trial 
at  bar,  and  verdict  before  the  court  of  king's  bench  against 
the  will,  and  in  favour  of  the  heir  at  law.  Mr.  Attorney 
Oeneral  now  moved  for  a  new  trial,  because,  this  being 
die  case  of  an  inheritance,  it  is  not  to  be  bound  by  one 
trial ;  nor  where  there  are  two  trials,  and  verdict  against 
verdict.  Hardmcke,  Lord  Chancellor. — "  The  judges  of 
the  court  of  kings  bench,  before  whom  the  last  trial  wa$, 
have  certified  to  me,  that  they  are  not  only  not  dissatisfied; 
but  quite  satisfied  with  the  verdict,  against  which  a  new 
trial  is  now  prayed ;  and  as  they  are  so,  I  have  reason  to 
be  so  too,  and  cannot  take  it  that  any  thing  improper  passed 
at  the  trial.  If  there  is  any  ground  for  a  new  trial,  it  must 
arise  from  collateral  circumstances,  and  not  from  such  as 
were  submitted  in  evidence  before  the  last  jury.  It  is  in* 
sisted  for  the  new  trial,  that  here  is  verdict  against  verdict. 
But  this  is  no  reason  why  a  third  trial  should  be  granted ; 


(1)  6  Mod.  388. 
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fi)r  a  trial  at  bar  is  a  most  solemn  act,  and  ought  to  have 
Biore  weight  than  a  verdict  at  nisi  priua.  But  it  is  not 
singly  the  diiference  of  the  two  trials,  but  the  weight  of 
the  new  evidence  appearing  in  the  last  trial,  which  was 
granted  upon  fresh  evidence.  I  thought  this  fresh  evidence 
so  very  material^  that  I  granted  the  heir  at  law  an  oppor- 
tunity of  having  them  submitted  to  the  scrutiny  of  a  jury. — 
This  evidence,  it  seems,  has  had  the  same  weight  with  the 
special  jury,  and  the  court  of  king's  bench,  as  with  me ; 
which  gives  a  Airther  sanctity  to  this  verdict,  besides  the 
solemnity  of  the  trial."    And  new  trial  refu8ed.(l) 

So,  in  Parker  v.  Ansel{2)  Trespass,  to  try  the  right  of 
a  fishery  in  Surrey.  When  first  tried,  there  was  a  general 
verdict  for  the  defendant ;  but  the  same  was  set  aside,  and 
a  new  trial  granted,  because  he  had  given  no  evidence  in 
support  of  two  of  his  ideas,  upon  which  issue  was  taken. 
On  the  second  trial,  before  Lord  Mansfield^  there  was  a 
general  verdict  for  the  plaintiff,  and,  on  a  motion  for  a 
new  trial,  Lord  Mansfield  reported  the  evidence,  which 
clearly  established  the  second  verdict.  But  it  was  insisted, 
that  there  having  been  two  contrary  verdicts,  the  defendant 
was  by  law  and  constant  practice  entitled  to  a  third  trial. 
And  it  was  adjourned  over  to  make  inquiries  after  pceoer 
dents :  and  no  precedent  being  shown  to  establish  such  a 
doctrine,  it  was  declared  by  De  Qreyj  Ch.  J.,  and  Mam 
Cktriam,  that  they  knew  of  no  such  rule,  either  at  law  or 
even  in  equity.    And  the  rule  was  discharged.  (3) 

4.  But  the  courts  have  held,  that  there  is  no  limit  to 
their  discretion  in  this  respect ;  and  that  afier  two  or  OKHe 


(1)  Vide  2  Atk.  378.    3  Ibid,  542.  (2)  2  W.  Blacks.  963. 

(3)  Vide  2  W.  Blacks.  802.    Ibid.  920.    2  P.  Wms.  563.    2  Atk. 
878. 
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trials,  whether  concurring  or  contradictory,  they  will  grant 
another,  and  toties  qttotiesj  so  long  as  any  settled  rule  of 
law  is  violated,  or  justice  defeated,  by  the  finding  of  the 
jury. 

OoUeSf  in  his  <<  Parliamentary  Cases,"  reports  instances 
cieL  third  and  fourth  trial,  awarded  by  the  house  of  lords.(I) 
And  in  Clarke  v.  Udallj  several  cases  were  cited,  which 
the  chief  justice  allowed,  that  where  upon  the  second  trial 
the  jury  have  doubled  the  damages,  a  third  trial  had  been 
granted.(3) 

So,  in  Goodwin  v.  Gfibbons.{3)  The  defendant  was  an 
attorney.  At  the  first  trial,  the  jury  found  that  he  had  acted 
beyond  his  office  and  authority,  or  his  duty  as  an  attomey, 
and  gave  a  verdict  for  the  plaintifij  which  verdict  was  set 
aside,  and  a  new  trial  granted.  The  second  verdict  was 
also  found  for  the  plaintiff  which  second  verdict  was  now 
prajred  to  be  set  aside  also ;  and  a  third  new  trial  was 
prayed.  A  rule  was  made  upon  the  plaintiff  to  show  causa. 
Lord  Mansfield  said,  there  was  no  ground  to  say  that  a 
new  trial  should  not  be  granted,  after  a  former  new  trial 
had  been  once  granted  before.  There  was  an  index  to  a 
report  book,(4)  which  had  mistaken  a  dedaive  particular 
reason,  in  a  particular  case,  for  a  general  rule.  But  there 
was  no  such  general  rule  as  had  been  supposed.  A  new 
trial  must  depend  upon  answering  the  ends  of  justice. 
However,  in  ihe  present  case,  he  did  not  see  any  reason 
for  a  new  trial.  He  observed,  that  there  is  no  question  ci 
right,  nor  any  great  value ;  and  upon  the  whole,  he  was 
clear  that  no  new  trial  ought  to  be  granted.  Mr.  Justice 
Yates,  was  clear  that  a  second  new  trial  might  be  granted, 
as  well  as  a  first,  if  the  reasons  for  granting  it  were  suffi- 


(1)  Vide  CoUes,  310—318.  (2)  2  Salk.  649. 

(3)  4  Burr.  2108.  (4)  Vide  6  Mod.  Index,  "  Trial." 
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cient    But  he  also  thouprht  in  the  present  case  there  was 
no  sufficient  reasons  for  panting  one."(l) 

Fox  v.  Clift(m.{2)  Assumpsit  for  work  and  labour,  and 
materials  found,  against  the  defendant  Clifton,  and  others, 
as  partners,  forming  a  distillery  company.  The  weight  of 
evidence  was  against  the  fact  that  the  defendants  were  co- 
partners at  the  time  of  the  contract  with  the  plaintiff.  The 
jury  were  charged  to  this  effect,  but  found,  notwithstand- 
ing, a  verdict  for  the  plaintiff.  The  defendants  applied  for, 
and  obtained  a  new  trial.(3)  Upon  submitting  the  case  to 
the  jury  a  second  time,  the  evidence  varied  but  little  firom 
that  on  the  former  trial,  and  the  judge  charged  that  the 
fiicts  proved  did  not  constitute  the  defendants  partners. 
The  jury,  however,  again  found  for  the  plaintiff.  A  rule 
fim  was  obtained,  on  the  ground  that  the  verdict  was 
against  evidence,  and  that  ill^;al  testimony  had  been  ad- 
mitted. Tindalj  Ch.  J. — "  This  cause  has  come  before  the 
court  upon  a  second  application  for  a  new  trial ;  and  if  the 
questions  before  the  jury  had  been  merely  questions  of  foct, 
we  should  probably  have  hesitated  much,  after  two  concur- 
rent verdicts  for  the  plaintiff,  before  we  should  have  sent 
the  cause  down  to  a  third  investigation.  For  although  no 
precise  rule  can  be  laid  down  upon  this  point,  but  each  case 
must  stand  upon  its  own  proper  ground,  yet  it  would  be 
only  under  very  strong  and  well  grounded  dissatjs&ction 
with  the  former  verdicts,  that  the  court  could  be  induced 
80  &r  to  interfere  with  the  proper  province  of  the  jury,  on 
questions  which  the  law  has  placed  under*  their  peculiar 
jurisdiction,  as  to  send  a  mere  question  of  fact  to  trial  by  a 
third  jury,  where  two  have  before  pronounced  the  same 
opinion  upon  it.  But  the  questions  in  this  case  submitted 
to  the  jury,  were  not  questions  of  mere  fact,  but  questions 


(1)  £t  vide  1  Term  Rep.  167.  (2)  9  Bingham,  115. 

(3)  Vide  6  Biogham,  776. 
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in  which  the  law  and  the  &et  were  so  intimately  involved 
and  combined  together,  that  the  jury  cannot  be  said  to  have 
come  to  «  right  conclusion  upoir  the  fiict,  unless  they  are 
contented  to  take  the  law  upoD  the  subject  from  the  judge, 
who  presided  at  the  trial."  His  lordship,  after  commenting 
at  large  on  the  points  submitted  to  the  jury,  concludes : — 
"  We  think  the  finding  upon  each  of  these  questions  has 
been  a  finding  upon  the  legal  result  of  the  facts  proved,  and 
upon  this  ground  we  think  the  rule  for  a  new  trial  should 
be  made  absolute." 

In  Silva  v.  Low.{l)  Action  on  a  policy  of  insurance. 
The  sum  insured  was  $5,500,  and  the  loss  was  averred  to 
have  happened  by  the  perils  of  the  sea.  The  judge  sub- 
mitted two  questions  to  the  jury ;  whether  the  vessel  was 
seaworthy,  and  he  expressed  his  opinion,  that  the  weight 
of  evidence  was  in  favour  of  her  seaworthiness ;  and 
whether  the  voyage  on  which  she  sailed  was  different  to 
the  one  described  in  the  policy ;  with  directions,  that  if 
the  vessel  was  unseaworthy,  or  the  voyage  was  different 
firom  that  described  in  the  policy,  they  should  find  for  the 
defendant,  otherwise  their  verdict  should  be  for  the  plain- 
tiff. The  jury  found  for  the  plaintiff,  with  damages  as  for 
a  total  loss.  On  the  following  term,  a  motion  was  made 
for  a  new  trial,  on  the  ground  that  the  verdict  was  against 
evidence ;  and  after  argument,  a  new  trial  was  granted.(2) 
Upon  this  trial,  also,  the  jury  found  for  the  plaintiff  as  be* 
fore ;  and,  on  motion  for  a  third  trial,  the  court  directed  it, 
on  the  ground  that  the  jury  had  manifestly  disregarded  the 
determination  of  the  court,  on  the  question  of  law  settled 
on  a  previous  argument.(3) 

In  Wilkie  v.  Boasevelty{A)  the  rule  is  well  illustrated. 


(1)  1  Johns.  Cas.  184.    Supra,  p.  334.       (2)  1  Johns.  Cas.  205. 
(3)  Vide  lUd.  S.  C.  336.  (4)  3  Johns.  Cas.  206. 
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Upon  the  same  principle,  the  same  court,  in  Kebt9  t. 
Arihin'3,{l)  directed  a  new  trial,  after  two  concurring  ver- 
dicts. In  both  instances  there  had  been  a  verdict  for  the 
defendant,  but  clearly  against  the  evidence,  and  impressing 
a  strong  conviction  on  the  mind  of  the  court,  of  great  in- 
justice to  the  plaintiff.  After  a  brief  review  of  the  case^ 
TXlghmaUj  Ch.  J.,  concludes — '^  I  should  wish  that  the 
cause  might  be  reconsidered,  under  this  aspect,  for  I  am 
▼ery  strongly  of  opinion  that  the  plaintiff  has  been  injured. 
From  the  present  arrangement  of  the  courts,  it  is  not  proba- 
ble that  this  matter  will  ever  again  come  under  our  con- 
sideralien.  I  make  no  doubt  that  justice  will  ultimately 
prevail,  and  my  conscience  is  well  satisfied  by  consigning 
the  cause,  for  another  trial,  to  the  impartial  tribunal  ap- 
pointed to  take  cognizance  of  it'^    New  trial  granted. 

And  in  The  Commissioners  of  Berks  CoufUyY.Ross.{2) 
The  court  laid  down  the  rule  broadly,  '^  That  there  is  no 
rule  of  law  against  granting  a  new  trial  after  two  concur- 
ring verdicts,  nor  will  the  court  hesitate  to  do  it,  if  the  ver- 
dicts are  against  law.(3) 

In  Ruffners  v.  Barrett.{i)  One  Daniel  Ruflher  sued 
Barrett,  on  a  bond.  The  defence  was,  that  Barrett  had 
executed  the  bond  to  Joseph  Ruffiier  and  Samuel  Henry, 
executors,  who  had  assigned  it  to  the  plaintifl^  and  that  it 
was  paid  to  Henry,  without  notice  of  the  assignment.  The 
jury  found  for  the  plaintiff  below.  The  defendant  filed  a 
bill,  and  prayed  a  perpetual  ijojunction  of  the  judgment  at 
law.  The  chancellor  directed  an  issue,  which  was  found 
for  Barrett,  and,  upon  motion,  granted  a  new  trial,  which 
was  found  against  Barrett  The  court  certified  the  ver- 
dict, and  with  it  all  the  evidence  given  before  the  jury ; 
from  which  it  clearly  appeared  that  Barrett,  before  he  paid 


(1)  3  Binn.  26.  '  (2)  3  Binn.  520. 

(3)  Et  vide  Mitchell  v.  Mitchell,  4  Binn.  180. 

(4)  6  Munf.  mn. 
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die  money  to  Henry,  had  full  notice  of  the  asdgnmmt  of 

• 

the  bond  to  Daniel  Ruffner.  The  chancellor  perpetuated 
the  injunction,  and  Ruffner  appealed ;  and  by  die  court  of 
appeal  the  decree  was  reversed,  the  injunction  dissolTod, 
and  the  bill  dismissed  with  costs. 

So,  Payne  v.  TVezeva7it{l)  Upon  a  motion  to  set  aside  a 
verdict,  and  grant  a  new  trial,  on  the  grounds  that  the 
finding  of  die  jury  was  against  law,  evidence,  and  the 
opinion  of  the  judge,  before  whom  the  cause  was  tried.  The 
action  was  on  two  promissory  notes,  and  the  defenoe  was 
ufiory.  The  judge,  in  charging  the  jury,  told  them  diey 
were  bound  by  the  act  of  the  legislature,  enacted  by  the 
supreme  authority  of  the  state  ;  and  if  a  jury  waa  justi- 
fiable in  disregarding  any  one  act,  diey  imght  reAise  te  be 
boond  by  any  other  act  or  law  which  did  nol  accovi  with 
their  own  opinions ;  and  thus  the  fixed  and  stable  princi- 
ples of  law  would,  in  future,  be  obliged  to  give  way  to  the 
fluctuating  and  uncertain  opinions  of  juries.  That  the  act 
in  question  made  all  usurious  contracts  void ;  and  that  the 
evidence  in  this  case,  brought  the  usurious  transaction  be- 
tween the  original  parties,  borrower  and  lender,  so  imme- 
diately and  directly  under  the  act,  that  it  was  impossible 
for  them  to  wink  so  hard  as  not  to  see  it.  Yet  the  jury 
found  for  the  plaintiff.  The  court,  in  disposing  of  the 
motion,  observed,  that  the  jury  had  found  against  the 
clear  and  positive  testimony,  as  well  as  against  a  public 
law  of  the  state,  and  the  clear  opinion  of  the  judge,  who 
tried  the  case,  upon  all  the  points,  as  reported  by  him  to  the 
court.  That  it  was  the  duty  of  the  court,  whenever  the 
juries  of  the  country  will  take  upon  them  to  disregard  the 
laws  of  the  land,  and  clear  and  indubitable  testimony,  to 
set  aside  their  verdicts  toties  quoties,  until  they  can  get 
twelve  men  firm  enough  to  defend  and  support  the  legal 


(1)  2  Bay,  23. 
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insdtatioiis ;  otherwise,  the  fluctuating  seutimeats  of  juries, 
would  preirail  against  the  stable  principles  of  law. 

This  court  had  decided  in  a  previous  case,  Mwre  ▼• 
Cherry  jiX)  where  liiere  had  been  two  concurring  verdicts, 
that  whenever  the  principles  of  law  are  outraged  by  ver* 
diets,  another  trial  ought  to  be  granted,  "so  as  to  give  the 
party  a  chance  for  justice." 

So  the  court  will  set  aside  a  second  verdict,  if  there  have 
been  any  undue  means  resorted  to,  to  obtain  it.  Thus,  in 
an  Anonymous  case.i^)  Per  Holt^  Chief  Justice. — ''  After 
a  second  verdict  on  the  same  side,  it  is  not  fit  to  grant  a  nevr 
trial,  because  the  judge  did  not  like  the  verdict ;  but  if  there 
were  any  practice  used  in  obtaining  it,  it  is  otherwise." 

This  is  one  of  the  consequences  of  fraud,  embraced  in 
the  rule,  so  universal  as  to  have  become  a  legal  maxim, 
^  Fraud  will  vitiate  every  thing." 


(1)  i  Bay,  369,  (2)  6  Mod.  22, 


CHAPTER  XVI. 

IN  EQtJITT,  AFTER  VERDICTS  ON  FEIGNED  ISSUES  AND 

ISSUES  AT  LAW. 

Before  new  trials  at  law  became  the  settled  practice  of 
courts  of  law,  suitors  were  driven  into  equity  for  relief  from 
unjust  verdicts ;  and  to  direct  new  trials  at  law,  on  account 
of  fraud  or  surprise,  under  pain  of  perpetual  injunction, 
formed  an  extensive  branch  of  equity  jurisdiction.(l)  Since 
the  introduction  of  new  trials,  and  the  facilities  afforded  by 
courts  of  law  to  correct  improper  verdicts,  applications  to 
courts  of  equity  are  much  less  frequent,  or  rather,  are  be- 
come ob6olete.(2)  The  jurisdiction,  however,  remains; 
and,  for  the  same  causes,  surprise  and  fraud,  the  parties 
may  still  resort  for  relief  to  equity.(3)  This,  it  appears, 
they  may  do,  even  after  they  have  unsuccessftdly  applied 
to  the  courts  of  law ;  but  not  upon  the  same  merits  as  there 
discussed,  if  within  their  jurisdiction.(4) 

But,  besides  this  power  to  correct  oppressive  and  illegal 
verdicts  at  law,  courts  of  equity  have  a  class  of  cases  ori- 
ginating in  equity  jurisdiction,  and  directly  and  eicclusively 
under  their  own  control,  called  "  Feigned  Issues."  These 
courts  have,  by  their  constitution,  the  right  to  dispose  of  all 
cases  upon  the  pleadings  and  proofs,  without  the  interven- 
tion of  a  jury ;  but  it  is  usual,  in  matters  of  intricacy  and 


(1)  1  Burr.  390. 

(2)  Vide  6  Johns.  C.  R.  479,  and  the  cases  there  cited. 

(3)  1  Johns.  C.  R.  91.  (4)  Ibid. 
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importance,  especially  those  involving  questions  of  fraud, 
to  direct  an  issue  at  law,  to  be  tried  by  a  jury,  to  inform  the 
conscience  of  the  court.  The  granting  or  refusing  a  ne\ir 
trial,  on  a  feigned  issue,  is  wholly  a  matter  of  discretion. 
It  is  never  done  when  the  proof  is  clear  on  the  one  side  or 
the  other,  nor  when,  in  any  event,  the  verdict  could  be 
but  of  little  value.(l) 

The  practice  is  thus  laid  down  by  Sir  William  Black- 
stone.(2) — "  The  chancellor's  decree  is  either  interlocutory 
or  final.  It  very  seldom  happens  that  the  first  decree  can 
be  final,  or  conclude  the  cause ;  for,  if  any  matter  of  &ct 
is  strongly  controverted,  this  court  is  so  sensible  of  the  de- 
ficiency of  trial,  by  written  depositions,  that  it  will  not  bind 
the  parties  thereby,  but  usually  directs  the  matter  to  be 
tried  by  a  jury ;  especially  such  important  facts  as  the 
validity  of  a  will,  or  whether  A.  is  the  heir  at  law  to  6.,  or 
the  existence  of  a  modus  decimandi,  or  real  and  imme- 
morial composition  for  tithes.  But,  as  no  jury  can  be  sum- 
moned to  attend  this  court,  the  fact  is  usually  directed  to 
be  tried  at  the  bar  of  the  court  of  king's  bench,  or  at  the 
assizes,  upon  a  feigned  issue.  For,  in  order  to  bring  it 
there,  and  have  the  point  in  dispute,  and  that  only,  put  in 
issue,  an  action  is  brought,  wherein  the  plaintiff,  by  a  fic- 
tion, declares  that  he  laid  a  wager  of  £5  with  the  defend- 
*  ant,  that  A.  was  heir  at  law  to  B.,  and  then  avers  that  he  is 
so,  and  therefore  demands  the  £6.  The  defendant  admits 
the  feigned  wager,  but  avers  that  A.  is  not  the  heir  at  law 
to  B. ;  and  thereupon  that  issue  is  joined,  which  is  directed 
out  of  chancery  to  be  tried,  and  thus  the  verdict  of  the  ju- 
rors at  law  determines  the  fact  in  the  court  of  equity. 
These  feigned  issues  seem  borrowed  from  the  spansio 
jfidic%€dis  of  the  Romans,  and  are  also  frequently  used  in 
courts  of  law,  by  consent  of  the  parties,  to  determine  some 


(1)  1  Johne.  C.  R.  459.  (2)  3  Blacks.  Com.  452. 
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disputed  ligtits,  without  the  formality  of  pleading,  and 
thereby  to  save  much  time  and  expense  in  the  decision  of 
a  cause." 

In  two  instances  only,  by  the  English  practice,  that  of 
an  heir  iand  of  a  rector,  it  is  a  matter  of  right  to  have  an 
issue  directed.(l)  With  us  feigned  issues  are  provided  by 
statute,  upon  an  appeal  from  the  decision  of  the  surrogate 
to  a  circuit  judge,  on  probate  of  a  will,  and  a  reversal  by 
the  latter,  founded  upon  a  question  of  fact  ;(2)  and  also 
upon  issue,  taken  by  answer,  to  a  bill  of  divorce,  on  the 
ground  of  adultery.(3) 

It  is  also  expressly  enacted,  that  all  issues  upon  the 
legality  of  a  marriage,  (except  where  a  marriage  is  sought 
to  be  annulled,  on  the  ground  of  the  physical  incapacity 
of  one  of  the  parties,)  shall  be  tried  by  a  jury  of  the  coun- 
try ;  and  the  chancellor  shall  award  a  feigned  issue  for  the 
trial  th6reof.(4) 

These  issues,  being  thus  particularly  under  the  direction 
of  the  court,  are  moulded  to  the  purposes  of  equity.  To 
accompUsh  this,  it  is  necessary  the  court  should,  in  some 
instances,  proceed  upon  rules  incident  to  its  own  peculiar 
jurisdiction.  Although  courts  of  equity  and  law  equally 
aim  at  the  same  lesult,  and  equally  respect  the  finding  of 
questions  by  a  jury,  of  which,  when  referred  to  them,  they 
are  the  constitutional  judges,  when  bottomied  upon  a  fidl 
disclosure  of  the  merits;  yet  when  there  has  been  a  paitial 
ot  unjust  result,  occasioned  by  circumstances  which  the 
injured  party  could  neither  prevent  nor  control,  or  when 
important  rights  are  depending,  a  court  of  equity  will  in- 
terpose^  on  grounds,  and  for  reasons,  differing  firom  acovt 
of  law.  These  general  remarks  may  be  embodjed  and 
illustrated  thus. 


(1)  2  Mad.  Chan.  364.  (2)  2  R.  S.  66,  and  609. 

(3)  2  R.  S.  145.  (4)  2  R.  S.  175. 
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1.  Applications  to  a  court  of  equity,  to  set  aside  TOidicts 
at  lawj  or  open  cases,  will  be  denied,  when  the  party  apply- 
ing fails  or  omits  to  present  a  case  of  diligence :  a  rule  which 
will  equally  apply  to  feigned  issues. 

Thus,  in  Curtis  v.  Smalridge.(l)  The  defendant's  wife 
had  pawned  her  husband's  plate  to  the  plaintiff  for  £110, 
for  which  the  defendant,  in  trover,  had  recovered  £116 
damages  against  the  plaintiff,  and  judgment  accordingly. 
The  plaintiff  exhibited  his  bill  to  be  relieved  against  the 
judgment,  and  to  have  a  new  trial,  suggesting  that  the  de- 
fendant was  privy  to  the  pawning,  and  received  the  £110; 
and  the  proofe  being  read,  it  appeared  that  the  defendant 
had  confessed  so  much ;  which,  had  it  been  proved  at  the 
teial,  it  was  agreed  the  defendant  could  not  have  recovered. 
But  there  being  no  proof  now,  that  the  plaintiff  at  law 
could  not,  by  reason  of  any  accident,  have  his  witnesses  at 
the  trial,  the  court  would  not,  on  any  n^lect  of  his,  grant 

a  new  trial. 

It  will  be  denied,  if  the  party  has  gone  to  trial  at  law 
without  due  preparation  on  the  merits ;  or  if  he  have  ne- 
glected  to  apply  for  a  discovery,  when  deemed  necessaryi 
and  to  obtain  a  stay  in  the  mean  time.    Thus, 

In  Baronne  v.  Brent,{2)  The  bill  was  to  have  an  ac- 
count, setting  forth  that  the  plaintiff  had  bought  several 
goods  of  the  defendant,  and  had  paid  him  several  sums  of 
money  in  part  satis&ction ;  but  the  plaintiff  having  lost  the 
receipts  and  acquittances,  the  defendant  had  recovered  the 
whole  value  of  the  goods  at  law.  The  defendant  demurred 
to  the  bfll,  because  it  appeared  of  the  plaintiffs  own  show- 
ing, that  the  defendant  had  recovered  at  law.  For  the 
plaintiff  it  was  insisted,  that  if  the  case  upon  the  bill  was 
true,  which  by  the  demurrer  was  admitted,  die  plaintiff 
oughts  be  relieved  in  equity,  as  to  the  money  ovei 


(1)  1  Chan.  Ca.  23.    Vide  Eq.  Cas.  Ab.  377.    3  Fieemao,  178. 

(2)  1  Veni.  Cas.  176. 
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And  per  Lord  Keeper. — "  If  a  nian  pays  money  in  part  of 
satisfaction,  and  afterwards  the  whole  value  of  the  goods  is 
recovered  against  him  at  law,  the  money  so  paid  upon  that 
account,  becomes  money  received  for  the  use  of  him  that 
paid  it,  and  he  may  recover  it  in  an  action  at  law.  But  it 
was  answered  by  the  plaintiffs  counsel,  that  though  that 
may  be  true,  where  the  whole  debt  is  recovered,  yet  it 
would  not  be  so  in  this  case,  because  here  the  jury  had 
allowed  some  payments,  and  made  some  abatement  of  the 
full  value,  but  had  not  allowed  all  the  payments,  because 
the  now  plaintijflf  could  not  produce  his  receipts,  and  now 
if  they  would  bring  an  action  at  law  for  the  money  so  over- 
paid, they  could  not  make  out  what  payments  the  jury 
allowed  and  what  not."  Sed  non  allocatur.  It  was  then 
insisted  by  the  plaintiff's  counsel,  that  they  were  entitled  to 
have  a  discovery  in  this  court,  in  order  to  enable  them  to 
proceed  at  law,  they  having  lost  their  receipts  and  acquit- 
tances. Lord  Keeper. — '^  After  a  verdict  at  law,  you  come 
too  late  for  that,  and  I  see  no  reason  why  the  defendant 
should  be  put  to  answer."  And  the  demurrer  was  allowed. 
So,  if  the  object  of  the  application  be  to  discredit  wit- 
nesses, as  in  Woodworth  v.  Van  Buskerk.{\.)  The  plain* 
tiff  went  to  a  hearing  before  arbitrators,  without  objection, 
and  willing  to  rely  on  the  testimony  of  the  principal  wit- 
ness for  the  defendants.  They  awarded  against  him,  and 
he  applied  to  this  court  for  relief,  on  the  ground  of  impeach- 
ing the  witness.  The  Chancellor. — "  It  is  a  rule  at  law, 
on  the  sul)ject  of  new  trials,  that  a  party  going  volimtarily 
to  trial,  goes  at  his  peril ;  and  he  cannot  have  a  new  trial 
merely  to  give  him  an  opportunity  of  impeaching  the  testi- 
mony of  a  witness  of  whom  he  was  apprized  beforehand, 
and  of  the  very  purpose  for  which  he  was  to  be  called.  He 
must,  at  least,  show  that  he  had  since  discovered  testimony 


(1)  1  Johns.  C.  R.  483. 
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of  which  he  had  no  knowledge  before  the  trial.(l)  There 
is  no  reason  why  an  award  should  be  set  aside  on  the 
grounds  stated,  when  a  verdict  cannot ;  and  that  this  court 
would  not  relieve  in  such  case,  against  a  verdict,  was  folly 
considered  in  Smith  ^  Mead  v.  Lowry.{2)  The  reason 
of  the  rule  applies  equally  in  each  case,  and  the  same  mis- 
chiefi  would  follow  from  relaxing  it.  The  power  of  award- 
ing new  trials  at  law,  is  exercised  upon  liberal  and  equita- 
ble grounds,  and  this  consideration  renders  the  rule,  drawn 
from  the  practice  of  the  courts  of  law,  the  more  applicable. 
There  is  no  chancery  case,  within  my  knowledge,  that  ap- 
proaches to  this." 

And,  in  analogy  to  this,  the  application  will  be  re- 
frised,  if  the  only  ground  be  to  have  an  opportunity  of 
offering  cumulative  testimony  with  a  view  to  a  rehearing, 
as  in  Dunham  Y.  Winans,{3)  An  interested  witness  had 
been  examined  for  the  complainant,  and  his  testimony  re- 
jected at  the  hearing,  and  a  decree  for  the  defendant.  The 
complainant  petitioned  for  a  rehearing,  for  the  purpose  of 
releasing  the  witness.  The  Chancellor. — "  This  applica- 
tion is  novel  in  its  character,  and  dangerous  in  principle. 
The  objection  to  the  witness,  on  the  ground  of  interest,  was 
distinctly  raised  and  argued  by  counsel  at  the  hearing,  and 
the  decree  was  not  made  until  nearly  two  months  after- 
wards. Five  months  after  the  final  decree,  the  complain- 
ant for  the  first  time  offers  to  release  &e  witness,  and  asks 
to  set  aside  the  decree,  and  open  the  proofs  in  the  cause,  80 
that  he  may  be  re-examined.  The  object  of  this  testimony 
is  to  support  that  of  another  witness  for  the  complainant, 
and  to  contradict  the  positive  answer  of  the  defendant,  and 
the  evidence  of  a  witness  examined  on  his  part,  after  a 


(1)  2  Johns.  Gas.  3t8.    5  Johns.  Rep.  248.    9  Johns.  Rep.  77. 
1  Wils.  98.    2  Salk.  653.    2  Binn.  582,  in  notis. 

(2)  1  Johns.  C.  R.  dM.  (3)  2  Paige,  84. 
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d«ci^  in  the  cause.  It  must  be  a  very  special  case  wbioh 
will  jui^fy  the  court  in  opening  the  proofs,  even  to  establish 
a  new  fact  which  a  .party  has  neglected  to  prove  through 
inadvertance ;  but  a  new  tirial,  or  re-hearing,  is  nevei 
granted  to  enable  a  party  to  obtain  cumulative  testimonyi 
or* to  contradict  the  witness  ex^tmined  by  the  adverse 

party."(l) 

The  same  rule  will  apply  to  a  motion  grounded  on  the 
party^s  being  surprised  by  certain  evidence,  and,  there- 
fore,  not  prepared  to  meet  it.  It  must  appear  a  clear  case 
of  surprise,  divested  of  all  suspicion,  as  in  Richards  v» 
Sjffms.{2)  The  iact  to  be  tried  in  the  cause  was,  whether 
one  Richards  gave  a  certain  mortgage  to  the  defendant  in 
equity.  Upon  the  trial,  in  order  to  discredit  the  evidence 
of  one  Bere,  the  most  material  witness  for  the  defendant  in 
equity,  the  plaintiff  brought  a  person  to  swear,  that  thi^ 
witness  for  the  defendant  was  not  in  England  at  the  time 
be  swore  to  the  &ct.  Several  affidavits  were  read  upon 
the  motion,  on  the  behalf  of  the  defendant  in  equity,  to 
prove  that  Bere  was  actually  in  England  at  the  time  he 
swore  to  the  fact.  It  was  insisted,  therefore,  by  his  coun- 
sel, that  the  credit  of  Bere  being  invalidated,  weighed 
(greatly  with  the  jury,  and  was  the  principal  reason  that  in- 
duced them  to  give  the  verdict  for  the  plaintiff  in  equity. 
Lard  ChanceUor. — ^'  This  is  an  application  fox  a  new  trial. 
The  ground  for  the  new  trial  is,  that  the  defendant,  in  this 
QQurt,  was  surprised  with  evidence  he  was  not  aware  iitf, 
and  90  he  was  not  prepared  to  answer  it."  After  notinf^ 
and  disposing  of  various  objections,  urged  in  opposition  Xo 
the  motion,  his  lordship  proceeds :— ''  But,  in  the  prei^nt 
caae,  there  are  no  grounds  ibr  a  new  trial.  The  persw 
who  makes  an  affidavit,  on  behalf  of  the  defendant  i|i 


(1)  Yide  supra,  '^  Newly  Discovered  Evidence,''  485—494. 
(B)  8  Alk.  384 
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eqaity,  sweats  that  he  gave  Richards  notice  a  fortnight  be- 
foie  the  trial ;  that  they  would,  on  the  other  side,  attempt 
to  prove  Bere  abroad,  which,  though  it  was  not  so  particu- 
lar as  to  point  out  the  very  place  where  they  would  show 
him  to  be,  yet  was  sufficient  notice  for  Richards  to  prepare 
10  encounter  this  evidence. — There  is  another  reason  that 
weighs  with  me,  that  the  new  trial  is  prayed  on  behalf  of 
the  plaintiff  at  law ;  and  if  it  had  been  better  made  out,  I 
should  not  have  inclined  to  grant  it,  because  it  was  in  his 
power  to  have  been  nonsuited.  For,  if  his  counsel  had  been 
of  opinion,  that  there  was  evidence  that  they  were  not  ap- 
prized of,  and  too  strong  for  them  to  encounter,  they  might 
have  advised  him  to  suffer  a  nonsuit,  and  then  he  might  have 
come  back  to  the  court  for  new  directions,  who  would  have 
ordered  another  issue  at  law,  notwithstanding  the  nonsuit 
Upon  the  whole,  there  are  no  grounds  for  a  new  trial,  and 
it  would  be  of  extreme  dangerous  consequence  to  grant  it, 
merely  upon  a  suggestion,  that  the  party  was  not  apprized 
of  this  evidence,  and,  therefore,  was  not  prepared  to  give 
an  answer."(l) 

So,  in  StafHien  v.  Edwards.{2)  Devise  of  an  estate  to 
be  sold,  and  the  produce  with  the  personal,  for  all  the  le- 
gitimate children  of Standen,  living  at  the  death 

of  his  wife.  Standen,  after  cohabitation  for  seven  years 
mider  one  marriage,  married  again  during  the  life  of  his 
first  wife.  There  were  children  by  both  marriages.  Upon 
an  inquiry,  directed  by  the  lord  chancellor,  the  master  re- 
ported Charles  Standen^  who  was  a  son  by  the  first  mar- 
riage, to  be  the  only  legitimate  child.  Upon  an  issue  di- 
rected, Charles  Standen  to  be  plaintiff,  he  obtained  a  ver- 
dict. A  motion  was  made  for  a  new  trial,  on  the  ground 
that  there  was  more  evidence  to  impeach  the  first  marriage 
than  had  been  produced ;  but  no  circumstances  of  firaud 

(1)  Vide  sc^n,  '<  Surprise,"  174—178.       (2)  1  Yes.  jon.  133. 
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or  surprise  were  laid.  Lord  Chancellor. — "  I  had  no  doabt 
in  my  mind,  that  the  second  marriage  was  good,  and  the 
first  bad ;  but,  as  it  depended  on  circumstantial  evidence,  I 
thought  it  a  proper  case  for  the  consideration  of  a  jury. 
There  was  evidence  on  both  sides.  The  non-production 
of  any  ferther  evidence  did  not  proceed  from  the  imposi- 
tion or  control  of  the  court,  but  from  the  discretion  or  ne- 
glect of  the  parties  themselves ;  and  in  that  case,  I  cannot 
deode  against  the  common  rule  of  the  court,  not  to  grant 
a  new  trial,  unless  upon  circumstances  of  fraud  or  surprise. 
It  is  wonderful,  that  in  this  case,  no  circumstances  of  that 
kind  can  be  alleged.  I  wish  that  could  be  shown,  for  the 
justice  of  the  case  calls  loudly  for  re-examination.  Here 
is  a  whole  family  rendered  illegitimate  by  a  mere  accident. 
— I  can  do  nothing  in  it,  for  I  cannot  permit  parties  to  keep 
back  their  evidence  at  the  trial,  in  order  to  bring  it  forward 
afterwards,  and  to  try  it  again  with  more  advantage."(l) 

The  rule  has  been  recognised  and  established,  as  the 
wiell  settled  practice  of  our  own  courts,  by  a  series  of  de- 
cisions. 

In  Barker  v.  Elkins.{2)  The  defendants  had  com- 
menced an  action  at  law,  and  the  plaintiff  had  suffered 
the  cause  to  proceed  to  verdict  without  making  a  defence, 
and  then  applied  to  equity  for  an  injunction  to  stay  the 
proceedings  at  law,  and  have  a  new  trial.  On  motion  to 
dissolve  the  injunction.  The  Chancellor. — '^  The  plaintiff 
should  have  made  his  defence  at  law,  by  way  of  payment 
or  set-off,  and  he  might*  perhaps  have  called  for  a  discovery 
in  aid  of  his  defence  at  law.  No  reason  is  assigned  why 
he  did  not  call  for  a  discovery,  or  prepare  and  defend  him- 
self in  due  season.  He  has  not  stated  what  were  the  ob- 
stacles to  a  defence  at  law.  A  defendant  cannot  come  here 
for  a  new  trial,  when  no  special  ground  of  fraud  or  surr 


(1)  Vide  2  Ves.  sen.  552.  579.  (2)  1  Johns.  C.  R.  465; 
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prise  is  suggested,  and  when  he  neglects,  or  omits  due  dili- 
gence, and  without  due  excuse,  to  defend  himself^  in  hia 
proper  place.  This  is  a  fundamental  doctrine  in  this 
court.  The  principle  has  been  so  often  declared,  that  il 
is  useless  to  enlarge ;  and  without  resting  on  minor  objec- 
tions, the  injunction  cannot  be  retained  on  the  merits  of 

the  case."(l) 

So,  in  Dodge  v.  Strongj{2)  where  the  party  lost  his  op- 
portunity of  defence  by  his  own  negligence,  rule  for  a  new 
trial  having  been  granted  by  the  supreme  court,  on  condi- 
tions which  the  party  failed  to  perform,  within  the  time  pre* 
scribed  by  the  rule,  the  court  refused  its  aid,  it  not  appear- 
ing that  the  Mlure  arose  from  the  act  of  the  opposite  party, 
or  from  unavoidable  necessity.  The  Chancellor. — ^^  This 
18  a  motion  to  dissolve  the  injunction,  staying  execution  at 
law,  upon  the  coming  in  of  the  answer.  The  object  of  tba 
bill  was  to  obtain  a  new  trial  at  law.  The  defence  of  the 
present  plaintiffs,  if  any  they  have,  was  legal  and  available 
at  law,  and  if  this  court  could  grant  reUe^  it  would  be  by 
requiring  the  present  defendant  to  submit  to  a  new  trial. 
But  it  appears  to  me,  after  a  very  careful  consideration  of 
the  case,  as  disclosed  by  the  bill  and  answer,  that  I  cannot 
retain  the  injunction  consistently  with  the  established  doc- 
trines of  this  court.  The  plainti&,  by  their  own  n^Ii- 
gence,  or  that  of  their  attorney,  suffered  an  inquest  to  be 
taken  against  them,  by  default.  They  applied  to  the  su- 
preme court  for  relief,  and  relief  was  grant^  upon  certain 
conditions,  and  those  conditions  were  not  fulfilled.  This 
court  has  frequently  declared,  that  relief  cannot  be  had 


(1)  Kt  ride  AT  Vickar  t.  Wolcott,  4  Johns.  Rep.  510.  Lanting 
T.  Eddy^  1  Johns.  C.  R.  49.  Smith  y.  Lowry,  1  Johns.  C.  R.  380. 
De  Lima  y,  Glassell,  4  Hen.  db  Munf.  369.  Turpin  v.  TVumag,  2 
Hen.  &  Monf.  139. 

(2)  2  Johns.  C.  R.  228. 
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here  for  the  purpose  of  a  new  trial  at  law,  when  the  party 
has  lost  his  opportunity  at  law,  by  his  own  negligence.  1 
need  only  to  refer  to  the  cases  of  Lansing  v.  Eddyj{l) 
Simpson  v.  Hart,{2)'  Smith  v.  jL«nrry,(3)  and  Barker  v. 
Elkins,{i)  as  containing  not  only  all  the  EngUsh  authori- 
ties which  I  have  met  with  on  the  subject,  but  a  full  expo- 
sition of  the  principles,  on  which  the  interference  of  this 
court  is,  in  such  cases,  denied.  I  am  not  at  liberty  to  de» 
part  from  a  rule  so  fully  established." 

And  in  Foster  v.  Wood,{5)  it  was  held,  the  court  will 
not  relieve  against  a  judgment  at  law,  on  the  ground  of 
its  being  contrary  to  equity,  unless  the  defendant,  in  the 
judgment,  was  ignorant  of  the  fact  in  question  pending  the 
suit,  or  it  could  not  be  received  as  a  defence  at  law,  or  un- 
less, without  any  neglect  or  default  on  his  part,  he  was 
prevented  by  fraud  or  accident,  or  the  act  of  the  cpposte 
party,  from  availing  himself  of  the  defence.  As,  where  a 
defendant  paid  part  of  a  judgment  recovered  against  him, 
and  the  plaintiff  in  that  judgment,  afterwards,  brought  an 
action  of  debt  on  the  judgment,  in  which  F.  became  spe- 
cial bail,  and  recovered  a  second  judgment,  for  the  whcde 
of  the  original  debt  and  costs,  against  the  defendant,  who 
n^ected  to  prove  the  payment,  which  was  omitted  to  be 
ciediled  by  the  plaintiff,  who  afterwards  sued  P.,  the  spe- 
cial bail,  and  recovered  judgment  against  him  for  the 
whole  debt,  damages  and  costs,  by  de&ult,  F.  being  igno- 
rant of  the  payment  made  by  the  principal  on  the  ftr^ 
judgment 

So,  also,  in  Flot/d  v.  Jayne.{6)  Although  a  strong  equity 
was  presented,  the  bill  was  dismissed,  on  the  ground  ^ 
negligence.  7%e  Chancellor.— ^^  This  is  a  bill  for  a  new 
trial,  after  a  verdict.    The  ground  of  the  apptication  is, 


(1)1  Johna.  C.  R.  49.  (2)  Ibid.  91.  (3)  IbM.  390. 

(4)  IMd.  465.         (5)  6  Johns.  C.  R.  87.  (6)  Ibid.  470L 
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the  discovery,  since  the  verdict  of  testimony  to  prove  the 
payment  of  the  note,  and  the  want  of  power  in  that  court 
to  grant  a  new  trial,  otherwise  than  for  irregularity,  as 
none  of  the  judges  are  of  the  degree  of  counsellor  in  the 
supreme  court.    Anciently,  courts  of  equity  exercised  a 
familiar  jurisdiction  over  trials  at  law,  and  compelled  the 
successful  party  to  submit  to  a  new  trial,  or  to  be  perpetu- 
ally enjoined  from  proceeding  on  his  verdict.    This  relief 
was  not  granted,  unless  the  application  was  founded  upon 
some  clear  case  of  fraud  or  injustice,  or  upon  newly  dis- 
covered evidence,  which  could  not  possibly  have  been 
made  use  of  upon  the  first  trial.    But  this  practice  has 
long  since  gone  out  of  use,  and  such  a  jurisdiction  is  rarely 
exercised  in  modern  times,  because  courts  of  law  are  now 
in  the  constant  and  liberal  exercise  of  the  power  of  grant- 
ing new  trials.    The  present  case,  however,  seems  to  form 
an  exception  to  the  modem  rule,  and  to  require  of  this  court 
the  exercise  of  that  ancient  jurisdiction,  because  here  is  a 
case  i^  which  the  court  of  law  has  no  power  to  award  a 
new  trial  upon  the  merits.    If  the  particular  circumstances 
stated  in  the  pleadings  and  proo&,  rendered  the  exercise  of 
the  power  proper,  by  a  court  of  law  possessing  jurisdiction 
for  that  purpose,  I  should  feel  myself  called  upon  to  grant 
relief  to  the  plaintiff,  unless  it  should  appear  that  the  sum 
in  controversy  was  too  small  to  bear  the  expense  of  the 
remedy.    But  on  examining  the  testimony  taken  in  chief, 
I  think  it  is  pretty  evident  that  the  plaintiff  did  not  use  the 
requisite  diligence,  or  the  means  in  his  power,  to  establish 
on  the  trial  at  law  the  payment  which  he  now  sets  up  as 
his  defence ;  and  for  that  reason  he  is  not  entided  to  As 
interposition  of  the  court,  on  the  ground  of  the  newly  dis- 
covered  testimony."(l) 


(1)  Et  vide  Noland  v.  Cromwell,  4  Munf.  155,  and  cases  there 
cited* 
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And  the  same  consequences  will  follow,  if  the  party  ap* 
ply  to  a  court  of  law  in  the  first  instance,  having  compe* 
tent  jurisdiction,  and  the  application  be  denied ;  it  is  consi* 
dered  res  judicata  in  equity,  if  the  grounds  of  the  applica- 
tion in  the  latter  court  be  the  same.  As  in  Simpson 
V.  Hart,{\)  The  action  had  been  brought  by  the  not^^ 
defendant,  in  the  mayor^s  court,  where  the  now  plain-^ 
tiff  had  offered  a  judgment  against  the  defendant  and 
his  father,  by  way  of  ofiset  against  the  judgment  of  the 
defendant  which  had  been  overruled.  The  plaintiff  filed 
his  bill  for  relief  in  this  court,  and  obtained  an  injunction, 
which  the  present  motion  was  intended  to  dissolve.  The 
plaintiff  put  no  additional  grounds  before  the  court.  After 
recapitulating  the  fitcts,  the  Chancellor  proceeds : — "  We 
have  then  here  the  same  question,  resting  on  the  same 
principles,  as  the  one  considered  and  decided  in  the  mayor's 
court ;  and  it  is  certain  that  the  mayor's  court  had  compe- 
tent jurisdiction  over  it. — This  case  is  one  of  the  strongest, 
against  the  interference  of  this  court,  that  could  well  be 
presented,  for  the  party  is  not  seeking  relief  against  any 
laches,  or  mistake,  or  fraud  ;  but  he  is  seeking  for  a  review 
of  his  case,  after  failing  in  a  voluntary  application  to  the 
equitable  powers  of  the  mayor's  coUrt,  on  the  very  point 
now  submitted,  and  after  that  application  had  been  re- 
ceived, heard,  and  denied. — The  principle  that  a  matter 
once  considered  and  decided  by  a  competent  power,  shall 
not  be  reviewed  by  any  other  tribunal  having  concurrent 
power,  except  in  the  regtilar  course  of  error  or  appeal,  does 
not  rest  upon  the  mere  technical  form  of  the  decision. 
That  would  be  too  narrow  a  ground ;  decisions  in  the  case 
of  new  trials  do  not  appear  upon  record,  and  they  are  also 
decisions  resting  in  sound  discretion.  It  is  the  unfitness 
and  vexation,  and  indecorum,  of  permitting  a  party  to  go 


(1)  1  Johns.  C.  R.  91. 
72 
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on  successively  by  way  of  experiment,  from  one  concur- 
rent tribunal  to  another,  and  thus  to  introduce  conflicting^ 
decisions,  that  prevents  the  second  inquiry ;  and  it  ought 
to  be  observed,  as  an  answer  to  much  of  what  was  said 
against  the  incompetency  of  the  courts  of  common  pleas 
over. such  questions,  that  if  this  mode  of  review  was  to  pre- 
vail, it  would  apply  as  well  to  the  case  of  an  unsuccessful 
application  to  the  supreme  court,  as  to  any  of  the  courts 
below  it."(l) 

So,  in  Kemp  v.  Mackrell,{2)  it  was  held  that  parties, 
resting  their  defence  in  an  issue  at  law,  upon  instruments 
ascertained  at  the  trial  to  be  forged,  will  not  be  allowed  to 
enter  into  any  other  evidence,  or  to  say  the  forged  instru- 
ments were  immaterial.     On  exceptions  to  the  master's  re- 
port for  allowing  several  notes  to  be  brought  into  the 
account  by  the  plaintiflEs,  assignees  of  Card  well  a  bankrupt, 
several  issues  were  directed  to  try  the  validity  of  those 
notes,  which  were  all  found  to  have  been  foi^ged,  and  the 
application  was  now  for  relief,  on  the  ground  that  the  notes 
were  not  material.    Lord  Chancellor — "  Whether  this  is 
the  case  of  assignees  under  a  commission,  or  of  a  person 
suing  in  his  own  right,  I  must  go  by  the  same  rule.  When 
issues  are  directed,  either  on  hearing  of  the  cause,  or  on 
exceptions  upon  &cts  of  this  kind,  it  is  afterwards  taken  to 
be  decisive,  as  to  the  &ct  directed  to  be  tried,  and  as  to  the 
conse(]uence  of  that  fact,  unless  it  is  a  distinct  considera- 
tion, as  where  there  was  a  double  consideration,  whether 
the  deed  was  forged  or  not,  and  the  consideration  of  equi- 
table circumstances.    It  is  now  said^  that  whether  these 
exhibits  are  true  or  false,  there  is  other  evidence  which 
makes  them  inmiaterial.    If  the  court  should  now  go  into 


(1)  Vide  Bnmlay  y.  HoUand,  5  Ves.  610.     Vaulxr.  SkeUey^ 
Rep.  Temp.  Finch,  473.     WUliams  v.  Lee,  3  AtL  233. 
(8)  3  Ves.  sen.  579. 
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be  said,  that  a  court  of  chancery  cannot  interpose  in  any 
such  case.  Being  capable  of  imposing  its  own  terms  on 
the  party  to  whom  it  grants  rehef,  there  may  be  cases  in 
which  its  relief  ought  to  be  extended  to  a  person  who 
might  have  defended,  but  has  omitted  to  defend  himself  at 
law."(l) 

2.  But  when  the  plaintiff  in  equity  makes  a  clear  case  of 
fraud  and  surprise,  or  subsequent  discovery  of  evidence, 
or  of  any  cause  affecting  the  merits  of  which  it  was  not 
possible  he  could  have  availed  himself  at  the  trial  below, 
the  court  has  granted  a  new  trial. 

As  in  Hennell  v.  Kelland.{2)  An  action  was  brought 
against  an  administrator,  who  pleaded  plene  ctdministrar 
vii^  and  the  trial  was  brought  down  by  proviso ;  and  at  the 
trial,  the  defendant  being  put  to  prove  a  sum  of  £50,  paid 
he&xe  the  {daintifs  original  writ,  which,  not  being  pro- 
Tided  to  do,  a  verdict  was  against  him.  Yet,  after  finding 
the  note,  whereby  his  witness  was  enabled  to  swear  that 
matter,  on  a  bill  brought  in  chancery,  a  new  trial  was 
granted. 

So^  in  Coddrington  v.  Webb.{Z)  Bill  for  a  new  trial, 
auggesting  the  plaintiff's  mark  to  tlie  bond  was  forged  by 
one  Webb ;  and  by  surprise,  defendant  had  recovered 
against  him  at  law,  all  the  pretended  witnesses  to  the  bond 
being  dead.  New  trial  ordered.  Tetcke^s  cckae^  and  Suri$k- 
fieUPa  casBj  cited. 

And  in  TiUy  v.  Wharton,{4t)  Wharton,  on  a  plea  of 
non  B9t  factum^  had  obtained  a  verdict  on  a  bond  of  £3000 
penalty  for  payment  of  £1600,  and,  there  not  being  suffi- 
cient personal  assets,  Wharton  brought  a  bill  to  have  a 


(1)  Ante  Meredith  ▼.  JohnSy  1  Hen.  d^  Munf.  585.    Maupin  v. 
Whiting,  1  Call.  224.     Terrell  v.  Dick,  546. 

(2)  1  Eq.  Ab.  377.        (3)  2  Yern.  240.        (4)  2  Yern.  378. 
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trust  of  lands  executed,  in  aid  of  the  personal  estate.  The 
defendant  insisted  the  bond  was  forged,  and  had  made  a 
strong  proof  of  it ;  but  that  being  the  point  tried  at  law, 
the  court  would  not  enter  into  the  proof  thereof,  or  permit 
the  depositions  to  be  read ;  but  admitted,  if  the  witnesses 
had  been  convicted  of  perjury,  or  the  party  of  forgery, 
that  might  have  been  a  just  ground  for  relief  in  equity, 
especially  since  the  prosecuting  of  attaints  was  become,  in 
a  manner,  impracticable.  But  upon  an  appeal  to  the  house 
of  peers,  a  new  trial  was  directed,  and  the  bond  found  to 
be  forged. 

And,  in  some  instances,  equity  will  relieve  after  a  verdict 
at  law,  and  when  the  plaintiff  in  equity  might  properly  have 
defended  himself 

As  in  The  Countess  of  Oainsborot^h  v.  CHfford.{l) 
The  defendant  had  brought  his  action  on  a  contract  to 
deliver  stock,  and  recovered  a  verdict.  The  plaintiff 
brought  her  bill  to  be  relieved  against  the  contract  which 
her  broker  had  made  for  the  purchase,  without  her  autho- 
rity, and  obtained  an  injunction,  after  she  had  brought  a 
writ  of  error  on  the  judgment  at  law.  Master  of  the 
Bolls. — "I  do  agree  the  court  ought  to  be  very  tender 
how  they  help  any  defendant  after  a  trial  at  law,  in  a 
matter  where  such  defendant  had  an  opportunity  to  de- 
fend himself  But  still  such  cases  there  are,  in  which 
equity  will  reUeve  after  a  verdict,  in  a  matter  where  the 
defendant  at  law  might  properly  have  defended  himself 
As  if  the  plaintiff  at  law  recovers  a  debt  against  the  de- 
fendant, and  the  defendant  afterwards  finds  a  receipt,  un- 
der the  plaintiff's  own  hand,  for  the  very  money  in  ques- 
tion. Here  the  plaintiff  recovered  a  verdict  against  con- 
science ;  and  though  the  receipt  were  in  the  defendant's 
own  custody,  yet  he,  not  being  then  apprized  of  it,  seems 


(1)  2  P.  Wms.  424. 
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entitled  to  the  aid  of  equity,  it  being  against  conscience, 
that  the  plaintiff  should  be  twice  paid  the  same  debt.    So  . 
if  the  plaintiff^s  own  book  appeared  to  be  crossed,  and  the 
money  paid  before  the  action  brought.    Now  the  principal 
case  is  within  the  same  reason."(l) 

So  in  a  case  of  fraud,  Roy  v.  The  Duke  of  Beaufort{2) 
The  bill  was  for  relief  against  a  judgment  on  a  bond,  in 
which  the  plaintiff  was  jointly  bound  with  his  son,  in  the 
penalty  of  £100,  that  the  son  should  not  commit  any  tres- 
pass in  the  Duke  of  Beauforf  s  royalty,  by  shooting,  hunt- 
ing, fishing,  &c.,  except  with  the  license  of  the  game- 
keeper, or  in  the  company  of  some  qualified  person.  The 
son  having  catched  two  flounders  with  an  angling  rod, 
the  bond  was  put  in  suit,  and  judgment  for  the  penalty. 
It  appeared  that  the  gamekeeper's  brother-in-law,  and 
another  servant  of  the  duke,  had  asked  the  plaintiff's  son 
to  angle  with  them,  when  he  catched  the  two  flounders, 
and  the  verdict  was  found  merely  on  their  evidence. 
Lord  Hardwicke  decreed  the  plaintiff  should  be  relieved 
against  the  verdict,  and  that  the  duke  should  refiind  the 
£100  recovered  on  the  bond,  and  the  £40  damages,  upon 
the  ground  of  a  fraud  practised  upon  the  son  to  work  a 
forfeiture  of  the  bond. 

And  similar  relief  has  been  granted  in  a  case  of  great 
value,  and  settling  an  important  principle,  as  in  Edwin  v. 
TAoma«.(3)  The  issue  directed  to  be  tried  touching  the 
custom  of  the  manor  of ^  was  found  against  the  plain- 
tiff, ESdwin  ;  and  the  cause  being  now  set  down  upon  the 
equity  reserved,  it  being  alleged  to  be  a  cause  of  value,  and 
concerning  all  the  copyholds  in  the  manor,  a  new  trial  was 
directed  upon  payment  of  costs. 

So,  where  the  inheritance  is  to  be  absolutely  bound  on  a 


(1)  Vide  Ashe  v.  Athe.^  1  Brown's  P.  C.  561.  Pomfrety.  SmUkj 
6  Ibid.  434.  (2)  2  Atk.  190.  (3)  2  Vera.  7& 
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queftioa  of  heirship,  as  in  Baker  v.  Hart{l)  The  cause 
was  heard  before  the  lord  chancellor,  and  issues  were 
then  directed ;  it  came  on  now  upon  the  equity  reserved, 
and  upon  an  application  for  a  new. trial.  Lard  Chanedr 
lor — "  Upon  the  second  issue  before  lord  chief  justice  WUlesj 
the  jury  found  that  William  Baker,  the  &ther  of  the  plain- 
tiff, was  not  the  heir  of  Admiral  Hosier.  But  it  has  been 
certified  to  me  by  the  chief  justice,  that  the  finding  of  the 
jury  depended  upon  the  verdict  given  on  the  first  issoe. 
The  application  now  is,  not  to  set  aside  the  verdict,  but  for 
another  trial.  Where  it  is  a  matter  of  inheritance,  the 
court,  without  setting  aside  the  first  verdict,  for  the  more 
solemn  determination  in  some  cases,  direct  a  second  trial ; 
and  if  the  court  direct  such  trial  without  setting  aside  the 
former  verdict,  then  the  first  may  be  given  in  evidence, 
and  will  have  its  weight  with  the  jury. — In  many  cases 
where  it  is  a  matter  of  inheritance,  and  not  actually  con- 
clusive, the  court  have  not  directed  a  new  trial ;  but  where 
the  inheritance  will  be  absolutely  bound,  the  court  has 
granted  a  new  trial.  In  the  present  case,  it  is  insisted  the 
inheritance  will  be  bound,  and  said  in  answer  to  that,  the 
plaintiff  may  try  it  over  again  in  ejectment.  If  so,  where  is 
the  prejudice  to  the  defendant,  if  the  court  should  direct  it 
to  be  tried  again  V\2)  And  new  trial  ordered. 

In  Stace  v.  ilfa&&o^,(3)  where  a  new  trial  was  granted 
on  the  ground  of  importance  and  of  newly  discovered  evi- 
dence, the  principles,  in  general,  on  which  courts  <^  equity 
will  interfere,  especially  in  cases  where  fraud  would  other- 
wise triumph  with  impunity,  were  fully  stated,  and  die 
distinction  between  the  acts  regulating  apfdications  of  this 


(1)  3Atk.  542. 

(2)  Vide  Earl  of  Darlington  v.  Boices,  1  Eden,  270.    Baker  ▼. 
Emrt,  1  Yes.  sen.  28. 

(3)  3  Vfs.  MO.  552. 
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kind  at  law  and  in  equity  definitely  ascertained.  A  motion 
was  made  for  a  new  trial.  The  question  was  as  to  the 
forgery  of  a  certain  paper,  relative  to  the  estate  of  Captain 
Girlington.  A^inst  this,  it  was  said,  Justice  Foster^  who 
tried  the  issues,  had  certified  that  he  was  satisfied  with  the 
verdict,  and  two  cases  were  cited,  and  relied  on,  in  which 
courts  of  law  had  refused  a  similar  motion.  The  Lord 
Chancellor,  after  a  brief  notice  of  the  rules  governing  ap- 
plications for  new  trials  at  law,  proceeds — "  But  this  court 
directs  issues  to  be  tried  at  law,  to  inform  the  conscience 
of  the  court,  as  to  facts  doubtful  before,  and  therefore  ex^ 
pects  in  return  such  a  verdict,  and  on  such  a  case  as  shaU 
satisfy  the  conscience  of  the '  court  to  found  a  decree  upon. 
If,  therefore,  upon  any  material  and  weighty  reason,  the 
verdict  is  not  such  as  to  satisfy  the  court  to  found  a  decree 
upon,  there  are  several  cases  in  which  this  court  has  di- 
rected a  new  trial,  for  further  satisfaction,  notwithstanding 
it  W9uld  nut  be  granted  if  in  a  court  of  common  law,  be- 
caidse  it  is  diver  so  intuitu,  and  because  the  court  proceeds 
on  different  grounds.  This  is  known  to  be  the  ordinary 
rule  of  this  court,  where  a  matter  of  inheritance  is  in  ques- 
tion, for  the  court  says  an  inheritance  is  not  to  be  bound  by 
one  verdict,  if  any  sort  of  objection  arises  to  the  trial ;  and 
that  notwithstanding  the  objection  of  inconvenience  in 
examining  over  and  over,  which  objection  has  not  pre- 
vailed. This  extends  also  to  a  personal  demand,  where  of 
considerable  value,  and  where  the  court  is  not  satisfied 
with  the  grounds  on  which  the  determination  was  made  at 
law,  and  when  an  objection  is  made  and  supported  by 
proof ;  and  particularly  in  a  case  of  forgery,  new  trials  have 
been  granted,  and  that  by  judges  who  sat  here,  who  have 
been  as  reluctant  as  any,  and  who  inclined  to  adhere  to  the 
rules  of  common  law.  I  remember  a  case  in  Lord  King^s 
time,  relating  to  a  rent  charge.  It  had  been  twiqe  or  thrice 
tried  at  conunon  law,  tried  upon  distress  taken  on  the  rent 
charge  and  an  avowry,  and  where  the  question  was  singly, 
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whether  it  was  a  forgery  or  not,  and  upon  all  those  trials, 
verdict  was  found  for  the  deed.  A  bill  was  notwithstand- 
ing brought  here  to  set  it  aside  for  forgery ;  and  Lord 
King  sent  it  to  trial  under  an  issue  directed  by  the  court ; 
and  I  believe  there  was  a  new  trial  after  that ;  and  notwith- 
standing all  those  verdicts,  Lord  King  made  a  decree  to 
have  it  brought  into  court  and  cancelled  here,  the  former 
trials  not  being  to  the  satisfaction  of  the  court."(l) 

A  strong  example  of  the  interference  of  the  court,  in  set- 
ting aside  verdicts  and  judgments  obtained  by  fraud,  is  pre- 
sented in  Reigal  v.  Wood^{2)  where  an  attorney  revived, 
by  scire  fadaSf  an  old  outstanding  judgment,  on  which 
but  a  very  small  sum,  if  any  .thing,  was  due ;  and  know- 
ing that  the  land,  on  which  the  judgment  remained  a  lien, 
was  in  the  possession  of  innocent  and  bona  fide  purchasers ; 
and  afterwards  made  use  of  the  judgment  to  compel  the 
purchasers,  who  were  ignorant  of  the  proceedings  under 
the  scire  faci<is,  to  pay  and  secure  to  him  a  debt  he  claimed 
against  the  person  under  whom  they  had  purchased.  Ths 
Chancellor. — '^  It  appears  to  me,  from  a  view  of  all  the 
£Bicts  and  circumstances  attending  this  case,  that  I  am  bound 
to  consider  the  judgment  upon  the  scire  fctcias  as  unduly 
obtained ;  and  that  the  defendant  cannot,  in  justice  and 
good  conscience,  be  permitted  to  hold  any  advantage  which 
he  may  have  obtained  under  it.  It  is  a  well  settled  princi* 
pie  in  this  court,  that  relief  is  to  be  obtained,  not  only  against 
writings,  deeds,  and  the  most  solemn  assurances,  but  againsi 
judgments  and  decrees,  if  obtained  by  fraud  and  imposi- 
tion." After  a  review  of  the  case,  the  chancellor,  having 
satisfied  himself  that  the  weight  of  evidence  was,  that  the 
whole  of  the  original  judgment,  costs  as  well  as  debt,  had 


( 1)  Vide, Edwin  v.  Thomas,  2  Vem.  75.  Wardens  of  St.  Paul 
T.  MorriSy  9  Vee.  155.  Vaignear  ▼.  Kirke^  2  Dessaus.  CkuL  Rep* 
643,  in  noHs.  (2)  }  Johns.  C.  R.  402. 
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long  before  been  satisfied,  concludes — "  I  am  of  opinion, 
therefore,  that  Wood  cannot  be  permitted  to  acquire  and 
hold  any  advanta^  whatever,  under  the  judgment  obtained 
upon  the  scire  facias,  and  that  the  whole  proceeding  was 
an  imposition  upon  the  plaintiffs.  I  shall  accordingly,  de- 
cree, that  the  bonds  and  mortgages  mentioned  in  the  plead- 
ings be  given  up  and  cancelled,  and  that  the  money  which 
has  been  paid  upon  one  of  the  bonds  and  mortgages  be  re- 
funded, with  interest,  and  that  the  defendant,  Wood,  pay 
the  costs  of  this  suit."(l) 

3.  The  object  of  issues,  directed  out  of  chancery,  being 
to  inform  the  conscience  of  the  court  if  the  verdict  of  the 
jury  prove  satisfactory,  although  the  rules  of  strict  law,  in 
the  admission  or  rejection  of  evidence,  or  directions  to  the 
jury,  may  not  have  been  complied  with,  a  new  trial  will  be 
refu8ed.(2) 

We  have  seen  in  Stace  v.  Mabbotj{3)  and  in  Richards 
T.  SymesjiA)  that  the  court  proceeds  to  dispose  of  applica- 
tions of  this  kind  by  a  practice  peculiar  to  equity.  The 
controlling  principle  is,  to  satisfy  the  conscience  of  the 
court.  In  Booth  v.  Blundell,{S)  a  bill  was  filed  by  de- 
visees, praying  that  the  will  of  Henry  Blnndell  might  be 
established  against  the  heir  at  law.  An  issue,  devisavii 
vel  non,  was  directed.  At  the  trial,  the  counsel  for  the 
plaintiffs  examined  one  Blanchard,  to  prove  the  will  and 
codicil,  declining  to  call  the  other  two  subscribing  wit- 
nesses ;  and  after  the  examination  of  the  surgeon  and  the 
physician,  whose  evidence  was  strong,  as  to  the  general  ca» 
pacity,  with  temporary  stupor,  the  consequence  of  an  attack 

(1)  Vide  Bamesly  v.  Powel,  1  Ves.  sen.  120.    Richmond  r. 
Tayleur,  1  P.  Wms.  734. 
(8)  2  Tidd,  920.    Gra.  Prac.  415. 
(S)  2  Ves.  sen.  552.    Supra,  p.  57$. 
(4)  2  Atk.  am    Sivrm  p.  199.  (5)  19  V^.  494, 
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of  jaaadice,  the  counsel  for  the  defendant,  who  was  present 
with  his  consent,  gave  up  the  cause.  The  defendant  moved 
for  a  new  trial,  complaining  of  the  manner  in  which  this 
issue^  directed  for  the  satis&ction  of  the  court,  was  tried, 
without  examining  all  the  attestingwitnesses.  Fortheplain- 
tifis,  it  was  contended,  that  the  rule  requiring  the  ex- 
amination  of  all  witnesses,  was  confined  to  the  court  of 
equity,  and  could  not  be  applied  to  a  trial  at  law,  either 
by  ejectment  or  in  an  issue.     The  Lord  Chancellor. — 
'^  The  rule  of  this  court,  requiring  that,  to  establish  a  will 
of  real  estate,  all  the  three  witnesses  shall  be  examined, 
is  not,  by  any  means,  as  it  has  been  represented,  a  mere 
technical  rule.    If  this  court  thinks  proper  to  consider  the 
case  upon  the  record  as  fit  to  be  governed  by  the  result  of 
a  trial,  the  review  or  propriety  of  which  belongs  to  a  court 
of  law,  the  opinion  of  a  court  of  law  is  sought  in  such  a 
form,  that  it  is  regarded  as  conclusive,  whether  the  judg- 
ment is  obtained  upon  a  verdict,  or  in  any  other  shape ; 
but,  upon  an  issue  directed,  this  court  reserves  to  itself  the 
review  of  all  that  passes  at  law ;  and  one  principle  on 
which  the  motion  for  a  new  trial  is  made  here,  and  not  to 
the  court  of  law,  is,  that  this  court  regards  the  judge's  re- 
port wi0i  a  view  to  determine  whether  the  information  col- 
lected before  the  jury,  together  with  that  which  appears 
upon  the  record  in  this  court,  is  sufficient  to  enable  it  to 
proceed  satisfactorily." 

It  appeared  in  this  case,  that  there  was  much  misappre- 
hension of  the  law  governing  the  evidence  on  the  part  of 
the  judge  who  tried  the  feigned  issue,  yet  the  chancellor, 
after  a  review  of  the  whole  case,  as  reported  by  the  judge, 
and  the  probable  consequences  of  a  new  trial,  concludes — 
"  Therefore,  though  the  rule  is  clear,  that  a  will  cannot  be 
established,  unless  all  the  three  witnesses  are  examined — 
upon  which  this  court  looks,  not  only  to  what  passed  at 
law,  but  also  to  what  appears  upon  its  own  record,  and 
therefore  an  inconsistency  in  not  calling  all  the  witnesses 
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at  law ;  and  thougli  tbey  are  the  witnesses  of  this  court, 
and  not  of  either  party,  as  they  are  erroneously  considered, 
yet  guarding  this  case  as  a  precedent,  I  will  not  grant  a 
new  trial,  the  heir  having  judged  for  himself  at  the  time 
of  this  trial'Xl) 

So,  in  Hampson  v.  Hamps€n^{2)  a  motion  was  made 
for  a  new  trial  of  an  issue,  directed  to  try  whether  a  deed 
was  obtained  by  duress  or  fraud.  The  ground  of  the  mo- 
tion was,  that  written  evidence  had  been  rejected  by  the 
judge,  which  ought  to  have  been  received.  The  Chan- 
cellor refused  the  application,  declaring  his  opinion,  upon 
a  very  minute  consideration  of  all  the  evidence,  that 
though  the  paper  which  was  rejected  ought  to  have  been 
received,  it  ought  not  to  have  produced  a  different  verdict. 
"  Courts  of  equity,"  observes  his  lordship,  "  have  an  origi- 
nal jurisdiction,  which  I  agree  must  be  exercised  according 
to  a  sound  discretion,  to  try  questions  of  fact  without  the 
intervention  of  a  jury,  and  which  aid  is  sought,  according 
j  to  the  common  expression,  for  the  purpose  of  informing 

i  the  conscience  of  the  court.    I  agree  that  a  mistake,  in 

I  refusing  to  send  the  cause  to  a  jury,  is  a  just  ground  of 

,^  appeal,  if  the  court  of  appeal  should  think  that  the  con- 

;^  trary  decision  would  have  been  a  sounder  exercise  of  dis- 

0  cretion ;  but  it  is  a  competent  exercise  of  the  authority  and 

3  duty  of  the  court,  in  every  case,  and  throughout  every  case^ 

and  in  every  stage,  to  determine  according  to  its  discretion, 
^  whether  it  does,  or  not,  want  that  assistance." 

So,  if  the  judge  who  has  tried  an  issue,  directed  by  a 
court  of  equity,  accompani^  the  verdict  with  his  dissati^- 
fikction  but  weakly  expressed  as  to  the  question  of  fact,  it  is 


a 


(1)  Vide  StandeuY,  Edwards,  1  Vcs.  jun.  133.  Bates  y,  Oraves, 
2  Ves.  jun.  287.  Bennett  v.  Taylor,  9  Ves.  381.  Claiborne  v. 
ParrUh,  2  Wash.  Rep.  146. 

(2)  3  Ves.  &.  Bea.  41, 
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was  refused,  and  the  lord  chancellor  finally  decreed  that 
the  assignments,  so  far  as  related  to  two  thirds  of  the  poli« 
cjj  were  fraudulent  and  void,  and  that  £2000  were  assets 
of  the  testator,  John  Atkinson.  From  this  decree,  Collins 
appealed.  Lord  Chancellor,  alter  stating  the  case — 
'<  There  is,  in  point  of  form,  something  objectionable  in 
this  yerdict,  because  it  is  partly  hypothetical ;  but  the  ma- 
terial point  in  the  case  was  tried  on  the  issue,  and  as  the 
issue  was  directed  for  the  purpose  of  informing  the  con- 
science of  the  equity  judge,  if  the  main  object  was  gained 
it  was  sufficient  The  judges,  both  at  law  and  equity, 
were  satisfied  with  the  verdict,  and  therefore  it  must  be  a 
strong  case  indeed,  that  should  induce  your  lordships  to 
send  the  matter  to  a  new  trial,  in  opposition  to  the  opinion 
of  the  late  noble  chancellor  of  Ireland,  who  had  a  much 
better  opportunity  of  investigating  the  facts  on  which  the 
case  mainly  depended,  than  your  lordships  have."  And 
new  trial  refused. 

So,  in  Barker  v.  Ray  and  other3,{l)  it  was  held,  anew 
trial  of  an  issue  will  not  be  granted,  merely  because,  on  the 
former  trial,  evidence  was  rejected  which  ought  to  have 
been  received.  Neither  will  a  new  trial  be  granted,  mexely 
because  the  judge  made  to  the  jury  an  inaccurate  repre- 
sentation of  the  efiect  of  the  defendants'  answers.  Two 
issues  were  directed  in  this  case ;  the  first,  as  to  the  l^ti- 
macy  of  the  plaintiffs  &ther ;  the  second,  respecting  the 
execution  and  validity  of  a  will  by  the  father.  The  jury 
found  for  the  plaintiff  on  the  first  issue,  and  the  defendants 
on  the  second.  The  plaintiff  moved  the  chancellor  for  a 
new  trial,  and  chiefly  relied  on  the  ground  of  legal  evi- 
denee  having  been  rejected.  Lord  Chancellor. — "  In  con- 
aidering  whether,  in  such  a  case  as  this,  the  verdict  ought 
to  be  disturbed  by  a  new  trial,  allow  me  to  say,  that  this 


(1)  dRiis66Uy63. 
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court,  in  granting  or  refusing  new  trials,  proceeds  upon 
very  different  principles  from  those  of  a  court  of  law. 
Issues  are  directed  here  to  satisfy  the  judge,  which  judge 
is  supposed,  after  he  is  in  possession  of  all  that  passed  upon 
the  trial,  to  know  all  that  passed  here ;  and  looking  at  the 
depositions  in  the  cause,  and  the  proceedings,  both  here 
and  at  law,  he  is  to  see  whether,  on  the  whole,  they  do  or 
do  not  satisfy  him.  It  has  been  ruled  over  and  over  again, 
that  i^  on  the  trial  of  an  issue,  a  judge  reject  evidence 
which  ought  to  have  been  received,  or  receive  e^^ence 
which  ought  to  have  been  refused,  though  in  that  case  a 
court  of  law  would  grant  a  new  trial,  yet  if  this  court  is 
satisfied,  that  if  the  evidence  improperly  received  had  been 
rejected,  or  the  evidence  improperly  rejected  had  been  re- 
ceived, the  verdict  ought  not  to  have  been  different,  it  will 
not  grant  a  new  trial  merely  upon  such  grounds."(l) 

To  induce  the  court  to  disturb  a  verdict  found  on  an 
issue,  it  must  be  either  contrary  to  the  evidence,  or  given 
under  the  misdirection  of  the  judge,  as  to  ttie  principles  of 
law. 

In  Savage  v.  CarroK.(2)  an  issue  had  been  directed  to 
inquire  whether  Beauchamp  Bagnall,  deceased,  and 
James  Carrottj  deceased,  entered  into  the  following  agree^ 
Hient ;  that  said  Bagnall  shoujji  convey  to  the  said  Carrol! 
the  lands  of  Ballynagrane,  in  the  pleadings  mentioned, 
and  that  the  said  Carroll  should  pay  for  the  same,  at  the 
rate  of  twenty  years  purchase,  calculated  on  the  rent  re- 
derved  by  the  leases  of  the  parts  of  the  said  knds,  in  the 
hands  of  the  tenants.  This  cause  now  came  on  to  be 
heard  on  the  judge's  certificate  of  a  verdict  havii^  been 
found  for  the  defendant,  the  minor,  establishing  the  agree^ 


(1)  Vide  Pembertanv.  Pemberton,  13  Ves.  290.   Ex  parte  Holy- 
land,  11  Ves.  10.     Wardens^  ^.,  v*  Morris,  9  Ves*  155. 

(2)  2  Ball  &  Beetty,  4M. 
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ment  for  the  purchase.  A  motion  was  made,  on  the  part 
of  the  plaintiff,  to  set  aside  the  verdict,  and  for  a  new  trials 
The  Lard  Chancellor. — "  This  is  a  motion  to  set  aside  the 
verdict  found  for  the  defendant,  and  for  the  court  to  direct 
a  new  trial ;  and  it  is  insisted  that  the  verdict  has  not  been 
supported  by  evidence.  To  enable  the  court  to  disturb  the 
verdict,  it  must  be  either  contrary  to  the  evidence,  or  given 
under  the  misdirection  of  the  judge.  No  such  objection 
appears  to  exist  in  the  present  case.  In  directing  the  issue, 
I  thought  it  was  a  case  for  the  jury  to  say,  whether  the 
terms  of  the  contract  had  been  fully  proved ;  they  have  so 
decided  after  hearing  the  evidence,  and  unless  I  have  been 
wrong  in  saying  that  part  performance  took  the  case  out 
of  the  statute,  I  am  bound  by  the  verdict."(l) 

The  principles  contained  in  these  rules,  and  illustrated 
by  the  English  authorities,  as  to  issues  out  of  equity,  are 
embodied  and  illustrated  in  two  recent  cases  in  equity  in 
this  state.     The  first  before  the  chancellor. 

Apthorp  V.  Com9tock.{2)  A  question  arose  upon  the 
genuineness  of  a  deed,  on  which  the  chancellor  directed 
several  issues,  all  going  to  establish  the  single  fact.  The 
jury  having  found  a  verdict  for  the  complainants  on  each 
of  the  issues,  the  cause  was  again  heard,  on  a  motion  tat 
a  new  trial,  and  upon  the  equity  reserved.  After  a  brief 
review  of  the  cases,  the  chancellor  proceeds : — "  It  may  be 
proper  to  observe,  that  the  principles  upon  which  this  court 
directs  a  new  trial  of  a  feigned  issue,  are  somewhat  different 
from  those  which  govern  courts  of  law  in  granting  new 
trials.  Where  this  court  directs  an  action,  although  ac- 
companied by  particular  directions,  the  parties,  in  other  re- 
spects, are  left  to  their  legal  rights.  The  application  for  a 
new  trial  is,  in  that  case,  to  be  made  to  the  court  in  which 


(1)  Vide  Clee0e  v.  Ga^eoigne^  Ambler,  325,  et  in  moUs. 
(S)  8  Paig«,  483,  et  vide  1  Hopkins,  143.    8  Cowen,  386. 
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the  action  is  brought,  and  is  subject  to  the  rules  which 
govern  the  proceedings  of  that  court  in  other  cases.  But 
if  an  issue  is  directed,  it  is  to  inform  the  conscience  of  the 
chancellor,  and  the  application  for  a  new  trial  must  be 
made  here.  In  the  latter  case,  the  court  will  not  grant  a 
new  trial  merely  on  the  ground  that  the  judge  received  im- 
proper testimony  on  the  trial  of  the  issue,  or  that  he  reject- 
ed that  which  was  proper,  if,  on  the  whole  facts  and  cir- 
cumstances, the  chancellor  is  satisfied  the  result  ought  not 
to  have  been  different,  if  such  testimony  had  been  I'ejected 
in  the  one  case  or  received  in  the  other. — The  first  objec- 
tion on  the  part  of  the  defendants  is,  that  the  judge  received 
evidence  of  the  acts  and  declarations  of  persons  not  par- 
ties to  the  suit,  and  who  were  not  acting  as  agents  for  the 
defendants. — There  is  sufficient  testimony,  however,  to 
which  no  legal  objection  exists  to  satisfy  me,  that  an  intel- 
ligent jury  must  always  come  to  the  same  result,  upon  the 
main  point  on  which  the  equitable  rights  of  these  com- 
plainants rest.  On  that  point,  the  ccmscience  of  the  court 
is  satisfied.''(l) 

The  case  of  Mulock  v.  Mulack^{2)  came  before  the  vice- 
chancellor  of  the  first  circuit.  A  feigned  issae  had  been 
directed,  to  try  the  question  of  adultery,  and  the  jury  had 
rendered  a  verdict  of  guilty  against  the  defendant,  tipon 
which  he  applied  for  a  new  trial.  The  Vice-Ckaneellor. 
— "  The  bill,  in  this  case,  is  filed  by  the  wife  against  the 
husband,  for  a  divorce,  dissolving  the  marriage  contract 
on  the  ground  of  adultery.  A  feigned  issue  has  been  tried. 
The  jury  have  found  for  the  plaintiff,  and  the  proceedings 
are  returned  to  this  court,  with  a  certificate  of  the  presiding 
judge,  that  the  verdict  was  fully  supported  by  the  evid«ice, 


(1)  Vide  ex  parte  iTermn^^on,  Coopers'  Chan.  Cas.  96.  Head  y. 
Eead^  1  Sim.  db  Stu.  150.  Stace  ▼.  McMot,  2  Ves.  sen.  552. 
CfolUns  r.  Bare,  sapra,  p.  583.  (2)  1  Edwards^  U. 
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and  was  satisfiM^tory  to  him.  A  motion,  however,  is  made 
for  a  new  trial.  It  is  applied  for  cm  two  grounds :  1st,  Be- 
cause the  verdict  is  not  warranted  by  the  evidence  j  or,  in 
other  words,  that  there  is  no  evidence  of  any  adultery  com- 
mitted by  the  husband ;  and  2d,  That  the  judge  admitted 
improper  testimony  to  go  to  the  jury. — ^In  the  first  place,  it 
may  be  observed,  that  it  is  not  necessary  to  prove  directly 
the  &ct  of  adultery.  If  it  were  so,  there  are  but  few  cases  - 
in  which  the  charge  of  it  could  be  substantiated.  On  look* 
ing  into  the  case  before  me,  I  do  not  discover  any  direct 
evidence  of  the  fact  Still,  after  a  careful  examination  of 
the  circumstances,  as  proved  to  the  jury,  and  which  need 
Eot  be  here  repeated,  (independent  of,  and  entirely  aside 
jGrom,  what  is  deemed  by  the  defendant's  counsel  as  objec- 
tionable testimony,)  I  cannot  perceive  bow  the  jury  could 
avoid  the  ccmclusion  they  came  to,  nor  how  any  reasonable 
man  can  doubt  the  existence  of  the  &ct  charged  against 
the  defendant.— But  it  is  said  improper  testimcmy  was  ad^ 
mitted ;  and,  therefore,  the  verdict  should  be  set  aside.  The 
evidence  alluded  to  consisted  of  acts  of  cruelty,  or  personal 
violence  of  the  husband  towards  the  wife.  It  was  offisred, 
as.  stated  in  the  case,  with  a  view  to  show  an  alienation  of 
affection  on  the  part  of  the  defendant  towards  his  wife, 
ftom  the  period  of  his  first  acquaintance  with  the  object  erf* 
his  adulterous  connexion,  and  to  prove  that  the  banish^ 
ment  of  the  wife  from  her  home  was  the  result  of  a  plan 
to  introduce  the  other  into  his  house,  the  better  to  continue 
his  illicit  intercourse  with  her. — Under  this  view  of  the 
case,  I  am  of  opinion  the  judge  was  substantially  right  iB 
the  decision  he  made  respecting  the  admission  of  such  te»< 
timony.  But,  be  that  as  it  may,  from  the  view  which  I 
have  taken  of  this  case,  and  firom  the  well  settled  princi- 
ples of  equity  in  relation  to  the  granting  of  new  trials  on 
feigned  issues,  I  do  not  feel  myself  warranted  in  disturbing 
the  present  verdict.  It  is  well  understood,  that  the  rules 
which  formerly  governed  courts  of  law  in  granting  new 
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tiials,  upon  the  grounds  of  testimony  improperly  admitted 
or  rejected,  have  not  been  adopted  by  the  court  of  chan- 
cery.— The  object  of  a  feigned  issue  is,  to  satisfy  the  mind 
of  the  equity  judge  upon  matters  of  &ct ;  and  the  object 
is  attained,  when  the  conscience  of  the  judge  is  satisfied 
that  at  the  trial  justice  has  been  substantially  done."  A 
sew  trial  was  refiised.(l) 

4.  If  the  verdict  on  the  feigned  issue  be  decidedly  unsa- 
tisfactory to  the  judge  who  tried  the  cause,  or  to  the  court 
who  directed  the  issue,  it  is  a  matter  of  course  to  order  a 
new  trial,  and  toties  quoties,  although  no  rule  of  law  may 
have  been  violated,  nor  the  finding  of  the  jury  against  the 
weight  of  t6stimony.(2) 

The  latter  branch  of  the  rule  will  be  illustrated 
in  the  case  of  Cy  Connor  v.  Cook.{3)  An  issue  had  been 
directed  on  a  modus  for  certain  lands,  and  the  jury  found 
fer  the  plainti^  in  the  issue,  who  was  the  defendant  in 
equity.  A  motion  was  made  for  a  new  trial  on  the  grounds 
of  misdirection,  and  new  evidence  subsequently  discovered* 
The  Lord  Chancellor. -^'^  I  am  of  opinion,  there  oug^t  to 
be  a  new  trial  in  this  case.  Beyond  all  question  it  belongs 
to  the  constitution  of  a  court  of  equity  to  decide  upon  mat* 
ters  of  &ct|  if  they  think  proper.  But  courts  of  equity  have 
for  a  great  number  of  years,  where  questions  of  iact  have 
been  disputable,  thought  it  a  more  proper  exercise  of  their 
Jurisdiction,  to  have  them  determined  by  a  jury.  At  the 
same  time,  when  administering  the  equitable  rdief  after* 
wards,  their  own  judgment  ought  to  concur  with  the  ver-* 


(1)  Vide  WUliams  v.  Bacon,  1  Sim.  &  Stu.  415.  Taatet  y. 
Bordenavcy  1  Jacob,  516.  Booth  v.  Blundell,  19  Ves.  503.  Staco 
▼.  Mabbot,  2  Ves.  jr.  552.    Supra,  p.  576. 

(2)  2  Tidd,  920.    Gra.  Prac.  416. 

(3)  8  Ves.  535^    fit  Wde  6  Ves.  665. 
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diet,  to  this  extent  at  least,  that  they  are  not  dissatisfied 
with  the  verdict.  They  ought  to  be  satisfied,  that  the 
questions  upon  the  facts  have  been  fully  and  distinctly  be- 
fore the  jury.  The  ground  upon  which  I  grant  the  new 
trial  is  not  that  the  verdict  is  not  satisfactory  upon  the 
&cts ;  for  I  desire  it  to  be  understood  that  I  form  no  con- 
clusion upon  the  facts.  But  I  am  of  opinion  the  points  in 
this  case  have  not  been  distinctly  before  the  jury, — ^I  can- 
not hold  the  language  that  has  been  held,  as  to  sending 
this  to  the  prejudices  of  a  jury.  A  jury  is  the  constita- 
tional  tribunal  of  the  country ;  and  I  am  not  at  liberty  to 
suppose  they  will  be  guided  by  prejudice.  At  law,  I  should 
have  taken  care  not  to  have  mixed  any  prejudices  of  my 
own  with  this  question  ;  but  I  do  not  think  I  could,  as  a 
jur3nns^}  have  found  the  verdicts  supporting  some  of  these 
payments."(l) 

So,  if  the  verdict  be  unsatisfactory,  as  in  The  Etist  India 
Company  v.  Bazett  and  others.{2)  This  was  a  bill  of 
interpleader,  filed  against  several  persons,  claiming  respect- 
ively to  be  entitled  to  sixty-two  chests  of  indigo,  of  whidi 
the  plaintifl^  were  holders.  On  a  motion  to  dissolve  the 
injunction,  an  issue  was  directed  to  try  whether  the  de- 
fendants, Cannon  and  Harper  were  entitled  to  the  indigo 
in  question  ;  they  were  to  be  the  plainti£&,  and  the  other 
defendants  the  defendants  in  the  issue.  The  trial  took 
place  at  Gruildhall,  before  the  lord  chief  justice  of  the 
king's  bench,  and  a  special  jury,  and  a  verdict  was  found 
for  the  defendants.  A  motion  was  made  for  a  new  triak 
on  grounds  contained  in  the  opinion  of  the  court.  The 
Lord  Chancellor, — "  Was  this  case  so  satisfactorily  tried 
that  the  conscience  of  the  court  can  be  assured  that  it  was 


(1)  Vide  Carrington  v.  Jonea,  2  Sim.  &  Stu.  135.  Davis  r. 
MoUUy,  13  Price,  423.  1  McClelland,  143.  Et  yide  ultra,  13 
Price,  755.    1  McClelland,  705.  (3)  1  Jacob,  91. 
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duly  considered  and  duly  decided  ?  The  jury  were  charged 
by  the  judge,  and  perhaps  they  miight  have  been  charged  to 
decide  in  the  manner  in  which  they  have  decided ;  they 
then  retire,  whether  for  an  hour  or  half  an  hour  is  not  ma- 
terial, and  then  three  of  them  return  to  the  court,  and  re- 
present that  it  is  a  case  of  such  difficulty  that  they  think 
they  never  shall  agree. — Looking  at  their  going  out  a£ 
court,  under  these  circumstances,  not  having  then  agreed, 
and  at  their  not  having  agreed  up  to  the  time  of  their  send- 
ing the  second  message  to  the  plaintifTs  solicitor,  I  cannot 
consider  that  the  question  which  they  could  not  decide  in 
two  hours,  could  be  properly  settled  in  so  short  an  interval 
as  elapsed  between  that  message  and  their  delivering  the 
verdict.  I  do  not  think  that  is  the  way  in  which  issues 
from  this  court  should  be  tried.  I  beg  it  to  be  understood, 
that  I  do  not  impute  any  thing  to  the  jury.  They  probably 
thought  it  was  the  best  verdict ;  but  there  was  not  a  period 
sufficient  for  consideration  between  the  existence  of  the 
difficulty  and  its  removal."  And  for  this  cause  a  new  trial 
wasgranted.(l) 

So,  where  it  appeared  the  verdict  had  been  obtained  by 
surprise  and  against  the  opinion  of  the  learned  judge  who 
tried  it,  being  also  contrary  to  the  opinion  of  the  equity 
judge,  a  new  trial  was  granted. 

An  issue  was  directed  in  Willis  v.  Farrer,(2)  tri- 
ed before  Mr.  Justice  Bayley  and  a  special  jury,  who 
rendered  a  verdict  for  the  plaintiff.  Brougham^  for  the 
defendant,  obtained  a  rule  to  show  cause  why  a  new 
trial  should  not  be  granted  on  the  groiinds  that  the  verdict 
was  contrary  to  the  evidence,  and  given  through  mistake 
and  surprise,  and  against  the  opinion  of  the  learned  judge, 
who,  on  the  trial,  had  gone  through  the  evidence  of  the 


(1)  Faulconberg  ▼.  Pierce^  Ambler,  210.    Sewdl  v.  fVeefton, 
1  Chan  Cas.  65.  (2)  3  Yotinge  4t  Jervis,  264.  Supn,  p.  266. 
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plaintiff,  and  some  part  of  the  evidence  of  the  defendant, 
and  was  making  an  observation  in  &vourt>f  the  defendant, 
when  the  jury  interrupted  him,  saying,  they  were  quita 
satisfied  ;  and  the  judge  thereupon  stopped,  and  the  jury 
found  inmiediately  a  verdict  for  the  plaintiff.  The  ImtA 
Chief  Baron,  after  a  review  of  the  testimony  and  the 
opinion  of  the  judge,  followed  with  an  expression  of  hisdis- 
satis&ction  with  the  verdict,  concludes: — "I  think  the 
learned  judge  was  warranted  in  directing  the  jury  to  con- 
sider whether  hay  might  not,  in  the  early  terriers,  mean 
all  the  produce  of  grass  land.  In  the  interpretation  of  an- 
cient  instruments,  usage  has  fire<]uently  supported  a  new 
mode  of  construction.  In  this  case  that  construction  is 
sustained,  not  only  by  the  usage  of  payment,  but  by  many 
other  instruments  putting  that  construction  upon  them, 
and  by  a  great  body  of  parol  testimony,  the  reputation  in 
the  parish,  and  the  declarations  of  deceased  parishioners. 
I  do  not  feel  that  the  expressions  in  the  documents  are  so 
full,  clear,  and  unequivocal  as  to  authorize  me  to  preeume 
the  endowment  necessary  to  support  the  vicar's  claim,  in 
opposition  to  undisputed  usage ;  to  the  strong  probability 
of  the  title  being  in  substance  rendered  elsewhere ;  to  the 
claim  of  the  parish  for  many  years ;  to  the  formal  admis- 
sion of  that  claim  by  two  of  the  vicars ;  and  to  the  acqui* 
escence  of  all,  till  the  present  suit.  I  think  the  verdict  must 
be  set  aside,  being  against  the  opinion  of  the  learned 
judge ;  and  that  it  must  be  tried  again."(l) 

So,  in  VanUar  v.  Vanlear.{2)  A  new  trial  awarded  on 
a  feigned  issue,  to  try  the  validity  of  a  will,  on  the  dissat- 
isfaction of  one  of  the  judges  who  tried  it  The  veidiet 
was  for  the  plaintiff,  thereby  establishing  the  will.  The 
defendant's  counsel  moved  the  court  to  grant  a  new  trial, 


(1)  Vide  Morrvt  v.  Davies^  3  Russell,  318.    Atkfne  v,  Drake^  1 
M'CleUand  A  Younge,  380.  (3)  4  Yeates,  3. 
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on  the  ^ound  that  the  defendant  was  sick,  and  unable  to 
attend,  haviniif  material  testimony  to  produce;  that  the 
trial  was  VLTfred  on  by  the  plaintiff  by  surprise,  and  that 
the  yerdict  and  judgment  thereon  would  be  final  and  con* 
elusive.  The  charge  of  the  chief  justice  was  in  &voiir  of 
the  writing  as  a  will ;  but  Smithy  J.,  added,  that  on  the 
nxst  mature  reflection,  he  was  not  satisfied  with  the  de- 
cision of  the  jury,  and  thought  the  case  required  another 
hearing.  The  counsel  submitted  the  case  to  the  court. 
Per  Curtain. — "  We  wish  not,  by  our  remarks,  to  preju- 
dice the  plaintiff's  cause.  Let  there  be  a  new  trial ;  it  will 
give  more  general  satisfaction." 

As  the  power  to  grant  new  trials  originates  with  the  ju- 
risdiction of  courts  of  equity,  they  exercise  it  in  all  cases, 
indiscriminately,  at  common  law.  In  this  state,  however, 
there  is  one  class  of  casq/s  that  have  been  provided  for  spe- 
cially, as  to  the  exercise  of  equity  powers  in  granting  new 
trials  in  feigned  issues.  Our  statute  having  introduced  a 
particular  kind  of  equity  jurisdiction,  granting  divorces  a 
vinculo  matrimonii^  on  the  ground  of  adultery,  has  direct- 
ed a  feigned  issue,  and  added  that  the  court  <^  may  award 
a  new  or  further  trial  of  such  issue  as  often  as  justice  i^U 
teem  to  require./'(l) 

Thus,  in  &ermondr.  &er97»orac{,(2)  where  the  testimony 
vras  not  warranted  by  the  issue.  The  complainant  had 
charged  die  defeiMlant  with  having  committed  adultery 
with  one  W.  C.  F»,  in  Rensselaer  county,  and  in  New- 
York  with  persons  unknown ;  and  on  the  trial  had  proved 
Ifae  de£andant  had  committed  adultery  in  that  comity,  not 
witfi  W.  C.  F.,  but  with  anodier.  The  jury  found  the 
adultery  as  charged.  The  finding  being  out  of  both  the 
issue  and  the  testimony,  upon  an  application  for  a  new 
trial,  the  chancellor  having  reviewed  the  pleadings,  and 


(1)  %  E.  S.  145.  f  40.  (2)  6  JohMu  C.  R.  847. 
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the  English  authorities  bearing  an  analogy  to  the  principal 
case,  concludes :  '^  I  have  gone  into  this  examination  of 
analogous  cases,  to  show  that  probably  the  better  opnion 
is,  that  a  charge  of  adultery  need  not  specify  the  names  of 
the  persons  with  whom  it  was  committed ;  and  certainly  it 
cannot  and  need  not  be  required,  if  the  persons  are  un- 
known when  the  bill  is  filed.  But,  in  this  case,  as  the  feign- 
ed issue  specified  a  particular  individual  in  the  county  of 
R.,  and  had  no  general  charge  as  to  that  county,  I  conclude 
that  the  plaintifi^  should  be  confined  to  that  specific  charge. 
I  shall  accordingly  set  aside  the  verdict,  on  account  of  the 
admission  of  evidence  not  warranted  by  the  issue  as  it 
stood,  and  shall  award  a  new  trial,  and  allow  the  plaintiff 
to  amend  the  feigned  issue  as  he  shall  be  advised."(l) 

6.  When  the  feigned  issue  is  directed  out  of  chancery, 
the  application  for  a  new  trial  must  be  made  to  that  court. 
It  is  intended  to  inform  and  to  satisfy  the  court,  and  of  this 
no  other  court  can  be  the  judge.(2) 

Bowker  v.  Nix(m.{2)  This  was  an  issue  directed  by 
the  court  of  chancery,  which  was  tried  before  Heaih^  J. 
Shepherd^  Solicitor  General,  now  moved  for  a  new  trial, 
upon  the  ground  that  certain  evidence  had  been  impropnly 
rejected.  He  was  aware  that  the  general  rule,  with  respect 
to  issues  out  of  chancery,  required  that  the  motion  for  a 
new  trial  should  be  first  made  in  that  court ;  but  he  con- 
ceived, that  where  the  point  related  to  the  propriety  of  the 
decision  of  the  judge  who  presided  at  the  trial,  as  to  the 
admission  or  rejection  of  evidence,  it  formed  an  exc^tkia 
to  the  rule,  and  that  the  motion,  in  such  case,  ought  to  be 


(1)  Et  Tide  2  Mad.  Chan.  381.  Fowkes  y.  Ckadd,  2  Dick. 
576.  Bates  v.  Graves^  2  Ves.  jr.  287.  Codd  v.  Codd^  2  Johns. 
C.  R.  224. 

(2)  Vide  1  Newl.  Chan.  Prac.  353.  (3)  6  Taunt.  444. 
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£r8t  made  in  the  court  of  law.  The  court  held,  that  in 
questions  of  evidence,  as  well  as  all  other  cases,  the  dis- 
tinction made  in  this  respect,  between  issues  out  of  courts 
of  equity  and  other  actions,  was  to  be  observed,  and  that 
this  appUcation  must  first  be  made  to  the  court  of  chancery. 
And  rule  refiised. 

So,  in  Stone  v.  Marsh,{l)  where,  on  an  issue  directed 
to  be  tried  at  law  by  the  lord  chancellor,  points  at  law  were 
reserved  for  consideration,  it  was  held,  the  motion  for  a  new 
trial,  with  a  view  to  have  tlie  points  discussed,  must  be 
made  in  chancery,  and  not  in  this  court. 

The  same  practice  prevails  in  this  state ;  as  in  Doe  v. 
Soe.{2)  Feigned  issue,  ordered  by  the  chancellor,  to  try 
the  question  of  adultery.  A  verdict  having  been  found 
for  the  defendant,  a  case  had  been  made  for  a  new  trial  in 
this  court.  A  motion  was  made  to  strike  the  case .  from 
the  cal^idar,  upon  the  ground  that  the  application  should 
have  been  made  to  the  court  of  chancery.  Per  Curiam. — 
'' Applications  for  a  new  trial,  upon  these  feigned  issues, 
have  in  several  instances  been  made  to  this  court,  without 
objection ;  as  appears  from  the  cases  cited  by  the  plaintiff's 
oounsel ;  and  one  of  those  applications  was  upon  a  feigned 
issue,  to  try  the  £ict  of  adultery ;  bat  they  are  also  enter- 
tained in  the  court  of  chancery ;  and  the  statute  seems  to 
contemplate  the  latter  court  as  the  proper  tribunal  for  this 
purpose.  Without  saying,  therefore,  whether  we  have 
power  to  hear  and  determine  the  motion  for  a  new  trial  in 
this  cause,  we  order  it  to  be  stricken  from  the  calendar,  on 
the  ground  that  this  is  a  matter  more  properly  cognizable 
in  the  court  of  chancery." 

And  in  Doe  v.  i2o6.(3)  This  was  a  case  made  on  trial 
of  a  feigned  issue  of  devisavit  vel  non^  directed  by  the 


(1)  8  Dow.  <fc  Ryl.  71.  (2)  1  Cowen,  216. 

(3)  6  Cowen,  55. 
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judge  of  the  sixth  circuit,  sitting  in  equity.  Tlie  judge  of 
that  circuit  tried  the  cause  at  law.  The  cause  being  on 
the  calendar  of  the  present  term  for  argument  upon  the 
case,  PlcUt  moved,  on  the  authority  of  Doe  v.  JSoe,(l) 
to  strike  it  o£  Spencer  said,  that  case  was  distinguidi- 
able  from  (his ;  not  only  as  being  an  issue  on  a  bill  filed 
for  a  divorce,  but  also  as  arising  under  the  old  organic 
cation  of  the  judiciary,  when  the  judge  who  held  the 
circuit  had  no  chancery  powers.  Here,  the  very  judge 
who  orders  the  issue,  tries  the  cause  at  the  circuit,  and  re- 
views it  on  a  motion  for  a  new  trial.  Curia. — ^  We  do 
not  mean  to  say,  that  we  have  not  power  to  hear  the  case ; 
but  we  think  the  more  proper  course  is  to  move  in  the 
court  of  equity."    Motion  granted. 

Our  statutes  have  not  divested  the  courts  of  law  of  any 
jurisdiction  they  may  have  possessed  at  conmion  law,  on 
the  subject  of  feigned  issues.  But  those  legislative  pro- 
visions which  refer  expressly  to  feigned  issues,  in  caoaes 
originating  in  courts  of  equity,  or  to  be  reviewed  by  tbem 
on  appeal,  point  to  these  courts  as  the  legitimate  source  of 
relief  from  the  oppression  of  unjust  verdicts,  on  issues  di- 
rected by  themselves.  Between  the  decisions  of  our  su- 
preme court,  just  cited,  and  our  revised  statutes,  subn- 
quently  adopted,  there  appears  to  exist  a  perfect  acooid- 
a&ce  on  this  subject.(2) 


(1)  1  Cowen,  Sie.  (3)  Vide  2  R.  S.  66. 145. 17&  609. 
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Afl  a  conclusion  to  this  work,  it  may  be  proper  to  take  a 
brief  notice  of  the  Terms  on  which  verdicts  are  set  aside, 
and  new  trials  granted.  Here,  the  discretion  of  the  court 
is  unlimited ;  the  governing  principle  being,  to  do  strict 
justice  between  the  contending  parties.  Some  cases  are  so 
strongly  marked,  as  to  furnish  precedents  from  which 
rules  have  been  extracted  of  easy  application ;  while  others 
have  required  the  close  attention  of  the  court  to  the  merits, 
and  to  the  probable  consequences  of  granting  the  motion, 
afiecdng  the  justice  of  the  case. 

The  terms  are  distinguishable  into  two  kinds;  one, 
where  co8ts  only  are  imposed,  the  other,  where  the  courts 
superadd  to  the  payment  of  costs  other  cofhdUicns^  with 
nference  to  the  pleadings  or  the  merits,  or  the  probable 
result  In  imposing  costs  only,  the  courts,  confine  their 
views  to  the  antecedent  proceedings ;  but  in  superadding 
other  terms  they  look  at  the  consequences,  and  provide 
i^inst  injustice  or  undue  advantage,  in  the  event  of  de- 
priving the  prevailing  party  of  the  verdict. 

Among  the  more  prominent  and  well  defined  rules, 
imposing^  terms  as  to  costs,  is  one  whose  application  is  of 
daily  occurrence,  that  wherever  a  party  seeks  to  be  re- 
lieved from  the  consequences  of  his  own  irregularity,  or 
his  adversary  asks  to  set  aside  proceedings  for  that  cause, 
]f»  must  pay  co6ts.(l) 


(1)  2  Tidd,  921.    2  Aich.  Prac.  228.    On.  Phku  500. 
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Another  rule,  equally  well  defined,  and  applicable  to 
new  trials,  is,  that  the  party  asking  a  favor,  and  excusing 
himself,  when  his  adversary  is  in  no  default,  must  pay 
C08t8.(l)  For  instance,  if  he  ask  to  have  the  verdict  set 
aside  upon  the  ground  of  the  cause  having  been  called  on 
in  the  absence  of  counsel  As  in  Pourdrinier  v.  Brad- 
bury,{2)  where  the  court  directed  a  new  trial,  only  on  pay- 
ment of  costs.  Or  where  there  has  been  surprise,  as  in 
Tkurtell  Y,  Beaumont  \{^)  orasksto  set  aside  anonsuit,  occa- 
sioned by  the  accidental  absence  of  a  witness,  as  in  ShiUUo 
V.  Theed,{^) 

It  is  no  less  clearly  settled,  that  where  a  verdict  has  been 
had  mala  fide^  the  court  will'  not  only  set  it  aside  as  of 
course,  but  will,  in  gross  instances,  impose  costs  on  the 
party  who  has  resorted  to  the  fraud.  As  in  Andersim  v. 
Oecrge^iS)  where  the  court  not  only  set  aside  the  verdict, 
but  set  it  aside  without  payment  of  costs ;  and  declared 
the  next  time  that  a  party  should  obtain  a  verdict  in  like 
manner  by  an  unfair,  unconscionable  advantage,  without 
trying  the  real  question,  they  would  set  aside  the  verdiict, 
and  make  him,  pay  the  costs. 

So,  in  the  case  in  BuUer,{6)  where  the  plaintiff  had  con- 
cealed, in  his  house,  a  material  witness  for  the  defendant, 
80  as  to  avoid  the  being  served  with  a  subpcena,  and  had 
a  verdict,  which  the  court  set  aside,  without  co8ts.(7) 

And,  to  mark  their  detestation  of  procuring  verdicts  by 
un&ir  practice,  the  courts  have,  in  some  instances,  direct- 


( 1)  Vide  last  cited  authorities  in  loco, 

(2)  3  Barn.  &  Aid.  328.     Supra,  174. 

(3)  1  Bingham,  339.     Supra,  p.  170.  225. 

(4)  6  Bingham,  753,  and  vide  cases  cited  as  illustratire  of  Ab- 
sence, Surprise,  and  Mistake  of  Parties,  ante  Chap.  VI. ;  and  of 
Witnesses,  Chap.  VII.  passim, 

(6)  1  Burr.  352.    S«pra,  p.  56.  (6)  Bull.  N.  P.  328. 

(7)  fit  vide  Hull,  on  Costs,  391. 
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^  ed  the  attorney  of  the  party,  who  has  misbehaved  in  pro- 

I  curing  the  verdict,  to  pay  the  costs  out  of  his  own  pocket. 

As  in  Trubody  v.  jBroin,(l)  where  the  plain tiflPs  attorney 
contradicted  the  testimony  given  by  one  of  the  defendant't 
witnesses,  who  had  sworn  that  he  never  had  had  any  coa^- 
versation  with  the  former  on  the  subject  in  question,  by 
stating  positively  that  he  had,  and  what  the  conversation 
was.  The  defendant's  witness  was  in  consequence  com- 
mitted for  perjury,  but  was  afterwards  discharged,  on  the 
attorney  stating  the  next  day,  that  he  might  have  been  mis- 
taken in  the  person  of  the  witness  for  that  of  his  brother, 
who  greatly  resembled  him.  An  application  being  made 
for  a  new  trial  under  these  circumstances,  and  that  the 
plaintiff  or  his  attorney  should  be  ordered  to  pay  the  costs 
of  the  former  trial,  the  court  granted  a  rule  accordingly, 
which  was  afterwards  made  absolute ;  the  court  ordering 
the  plaintiff's  attorney  to  pay  the  costs  of  the  former  trial. 
There  is  another  case  where  the  party  must  pay  costs  to 
entitle  him  to  relief;  when  on  the  motion  he  puts  forward 
some  new  ground  not  taken  at  the  trial.  As  in  Sutton  v. 
Mitchell^{2)  where  the  defendant  moved  to  set  aside  the 
verdict  on  one  part  of  a  section  of  a  statute,  but  had  relied 
on  a  different  part  at  the  trial.  The  motion  was  granted, 
but  with  costs,  with  this  nota  appended :  '^  The  rule  was 
made  absolute  on  payment  of  cqsts,  because  this  motion 
was  made  on  a  new  ground,  not  opened  before  on  the  trial." 
In  these  cases,  costs  are  allowed  as  a  matter  of  strict 
right,  and  cannot,  therefore,  be  said  to  be  in  the  discretion 
of  the  court.  They  are  the  mulct  the  law  exacts  for  irregu- 
larity, or,  what  is  equivalent  to  it,  negligence  or  circmn- 
vention.  Besides,  the  party  who  has  the  verdict  has  ob- 
tained it  in  the  course  of  a  correct  practice  ;  and  justice 
requires  that  he  should  not  be  placed  in  a  worse  siluationy 


(1)  9  Price,  76.    Supra,  p.  58.  (2)  1  Tcrai  Rep.  18. 
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or  subjected  in  any  event  to  costs,  by  conferring  a  &yotir 
on  his  less  vigilant  or  uprifi^ht  adversary. 

But  there  are  other  cases  requiring  review,  where  the 
parties  are  equally  blameless,  and  where  costs  do  not  follow 
of  strict  right,  upon  setting  the  verdict  aside.  Here  the 
courts  exercise  their  discretion,  and  generally  grant  the  mo- 
tion without  costs,  or  direct  the  costs  to  abide  the  eventi 
upon  the  ground  that  the  necessity  for  a  second  trial  has 
grown  out  of  occurrences  which  the  parties  could  not  con- 
trol, and  where  some  blame  is  to  be  attached  to  others.  Of 
this  description  are  new  trials  for  the  misdirection  of  the 
judge,  his  admission  of  illegal,  and  his  rejection  of  iegak 
testimony,  and  his  directing  a  nonsuit,  contrary  to  law.(l) 
As  in  Busccdl  v.  Hogg,{2)  where  the  plaintiff  was  im* 

.  pioperly  nonsuited,  but  with  leave  to  move  to  set  aside  the 

/  nonsuit  without  costs,  which  was  granted  on  motion.  So 
in  VcUe  v.  Bayle,{3)  where  upon  a  question  of  delivery  of 
goods  to  a  carrier,  there  was  prima  facie  proofl  The 
judge,  notwithstanding^  nonsuited  the  plaintiff,  and  the 

»  court  set  it  aside  without  costs.  And  in  Williams  v. 
SmUhf{4)  the  rule  is  recognised  thus: — ^'  In  another  cause, 
between  the  same  parties,  the  court  said,  the  granting  new 
trials  was  always  on  payment  of  costs,  unless  otherwise 
expressed,  or  when  for  the  misdirection  of  a  judge ;  in 
which  latter  case,  they  abide  the  event  of  the  suit.'X5) 

And  the  same  rule  will  apply  to  setting  aside  a  nonsuit, 
to  which  the  plaintiff  has  submitted,  in  compliance  with 
tbe  erroneous  direction  of  the  judge,  as  well  as  where  he 

^  is  nonsuited  against  his  will.  As  in  Pochin  v.  PatDley.(6) 
Assumpsit  against  a  surveyor  of  a  turnpike  road.    The 


(1)  Tidd,  921.    Gra.  Pnic.  516.   Say.  Costs,  189.  6  Cowen,  690. 

(2)  3  Wils.  146.  (3)  1  Cowp.  297.  (4)  2  Caines,  253. 
(5)  Vide  Birkett  v.  Willan,  1  Chitty's  Rep.  633.  et  in  noHs, 

Skerkek  v.  Bamed,  8  Bingham,  21.  (6)  I  W.  Blacks.  6m 
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)adge  thought  there  was  no  evidence  of  a  contract  with 
him,  but  with  the  commissioners  who'  employed  the  de^ 
fendant ;  and  he  would  have  nonsuited  the  plaintiff,  but 
he  reftised,  and  had  a  verdict.  On  motion  to  set  it  aside,  \ 
the  court  were  unanimously  of  opinion  with  the  jiidge  who 
tried  the  case,  and  as  the  plaintiff  had  refused  to  be  non^ 
suited,  contrary  to  the  opinion  of  the  judge,  they  granted 
the  new  trial  without  costs.  It  is  added,  '<  In  like  mannef, 
as,  where  a  plaintiff  submits  to  a  nonsuit,  in  compliance  . 
with  the  erroneous  opinion  of  a  judge,  the  nonsuit  shall  be 
set  aside  without  costs."(l) 

Upon  the  same  principle,  the  court  Vtrill  set  aside  the  ver- 
dict, and  grant  a  new  trial  mthoffit  costs^  where  the  jury- 
have  misbehaved  themselves.(2)  Thus,  where  the  jury 
drew  lots,  although  diey  happened  to  find  according  to  the 
evidence  and  the  opinion  of  the  judge ;  Hall  v.  C&ce,{3) 
Upon  motimi  for  a  new  trial,  it  was  agreed,  that  the  ver^ 
diet  must  be  set  aside ;  but  the  question  was,  whethef  the 
defendant  should  pay  coi^tts.  The  court  inclined  to  give 
the  plaintiff  costs,  comparing  it  to  the  case  of  a  verdict 
against  evidence ;  but  at  last  it  was  agreed,  that  the  costs 
should  wait  the  event  of  the  new  trial.(4) 

So,  where  the  jury  render  a  perverse  verdict ;  but  not 
where  they  honestly  commit  an  error.  This  distinction 
IS'  taken  in  a  recent  case,  Shillitoe  v.  Claridge.{&j  Upon 
a  iaootaoQ  for  a  new  trial,  on  the  ground  of  a  verdict  clearly 
against  evidence,  in  this  case.  Lord  EUenbarough  said,  tfiat 
it  was  the  rule,  that  where  the  verdict  has  been  the  error 
of  the  jury,  the  new  trial  is  always  with  costs ;  but  where 


(1)  Sed  vide  1  Anst.  ^. 

(2)  2  Arch.  Prac.  228.    Gra.  Prac.  516.    Hull.  Costs,  383. 
(3)lStr.642.    Et  ride  Willes,  488. 

(4)  As  to  Misbehavioar  of  Jury,  and  terms  of  relief,  vide  ante 
Chap.  IV.  paanm.  (5)  2  Chitty's  Rep.  425. 
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there  is  any  miscoodact  in  the  jury,  Lord  Kenyon  had 
made  an  exception,  and  the  court  had  often  done  so  since. 

So,  in  Scoit  v.  Walki7is(m,{l)  Action  for  the  price  of  a 
stack  of  bay,  £18.  The  jury,  after  a  strong  intimatioB 
from  the  learned  baron,  that  the  plaintiff  was  entitled  to 
recover,  found  a  verdict  for  the  defendant.  The  plaintiff 
moved  to  set  aside  the  verdict,  as  against  evidence  and 
the  express  opinion  of  the  judge,  and  therefore  perveise, 
and  out  of  the  rule  governing  cases  under  £20.  The 
court  said,  that  they  would  communicate  with  Mr.  Baron. 
Vauffhan  on  the  subject ;  and  Mr.  Justice  Park  said,  that 
he  had  seen  him,  and  that  he  said,  that  although  he  should 
have  becA  better  satisfied  if  the  verdict  had  been  the  other 
way,  yet  that  he  did  not  consider  it  so  perverse  as  to  induce 
the  court  to  grant  a  new  trial  without  payment  of  cost8.(2) 

And  it  appears  to  be  well  settled,  that  upon  a  case  re- 
served, and  judgment  on  the  merits,  as  well  as  on  a  ease 
reserved,  but  imperfect,  the  costs  will  follow  the  event.(3) 

In  Hodgson  v.  BarvisJJk)  where  the  jury  rendered  a 
perverse  verdict,(6)  and  it  was  insisted  that  the  new  trial 
should  be  without  costs.  Lord  Elletiborough  said,  that 
where  there  was  any  perverseness  in  the  finding  of  the 
jury^  the  rule  for  a  new  trial  had  been  made  absolute,  with- 
out costs ;  and  he  added,  that  when  at  the  bar,  he  had 
often  obtained  such  rules,  on  that  ground,  without  co6t& 
Eventually,  he  said  that  the  costs  should  abide  the 
event.(6) 


(1)  4  Moore  &.  Payne,  237. 

(2)  Vide  Freeman  v.  Price,  1  YouDge  &  Jems,  402. 

(3)  Vide  1  Str.  300.    3  Tenn  Rep.  507.    6  Teim  Rep.  71, 144. 

(4)  2  Chitty's  Rep.  268. 

(5)  As  to  Perverse  Verdicts,  and  relief  from,  vide  rapra,  121. 

(6)  Et  vide  Jackson  y.  Duchaire^  3  Term  Rep.  551.    Jads9on 
V.  Lomaa^  4  Term  Rep.  166.    Feist  v.  Randall^  6  Term  Rep.  146w 
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But  the  rule  does  not  apply  to  new  trials  granted  on  the 
ground  that  the  verdict  is  contrary  to  evidence,  or  that  the 
damages  are  excessive.(l)  This  being  a  verdict  produced 
ixh  the  exercise  of  an  honest,  but  mistaken  judgment,  and 
no  rule  of  law  violated,  the  courts  have  thought  proper  that 
the  party  asking  to  disturb  it  should  pay  costs,  not  a»  a  mulct, 
but  as  the  price  of  relief  from  misfortune,  where  no  blame 
to  any  one  can,  with  propriety,  be  attached.  The  applica- 
tion is&r  a  new  trial,  strictly  on  the  merits. 

In  an  Anonymous  case^{2)  the  court  take  this  distinction : 
"  If  a  new  trial  be  granted  for  irregularity,  there  shall  be 
no  costs  paid  for  it ;  but  if  defence  be  made,  it  may  help 
the  irregularity.  If  new  trial  be  upon  the  merits  of  the 
cause,  there  must  be  costs."(3) 

In  the  leading  case.  Bright  v.  Eyn(mjtji)  there  was  a 
verdict  against  evidence;  and  motion  for  a  new  trial 
granted  on  payment  of  costs  by  the  plaintiff,  after  motion 
of  the  plaintiff's  counsel  that  it  should  be  without  costs. 
And  in  Burton  v.  Thomps(m^{h)  and  Macrow  v.  HuH,{6) 
it  was  assumed  that  the  plaintiff,  in  both  instances,  would 
have  to  pay  costs ;  and  upon  this  assumption,  although 
die  verdicts  were  elearl7  against  evidence,  yet  the  cases 
being  of  a  frivolous  character,  a  new  trial  in  neither  case 
was  worth  the  paying  for,  and  they  were  for  that  reason 
in  both  instances  refused. 

But  pajrment  of  costs  is  not  the  only,  or  indeed  the 
principal  condition  on  which  new  trials  are  directed. 
There  are  other  circumstances,  much  more  deeply  affect- 
ing the  rights  of  the  parties,  and,  in  protecting  these 
against  the  unequal  consequences  of  disturbing  the  verdict, 
various  circumstances  present  themselves  calUng  for  the 
imposition  of  such  terms  to  accompany  the  rule,  as  may 


(1)  2  Tidd,  921.    Gra.  Prac.  516.  (2)  12  Mod.  37a 

(3)  Et  vide  Hull.  Qosts,  383.  387.  (4)  1  Burr.  $90. 

(6)  2  Burr,  664.  (6)  1  Burr.  11. 
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furnish  the  best  security  of  even-handed  justice  to  both 
partiesi  in  any  event.  For  this  purpose,  there  is  an  uncir- 
cumscribed  latitude  of  power,  to  be  guided  by  judicial  did* 
cretion,  inherent  in  courts  of  justice. 

The  terms  imposed  on  setting  aside  verdicts,  in  addition 
to  costs,  may  be  divided  into  ordinary  and  estraardinary. 
To  the  former  belongs  the  rule  with  which  every  practi- 
tioner is  fsimiliar,  that  of  pleading  or  replying  instanterf 
taking  short  notice  of  trial,  and  in  a  word,  placing  the  regu-> 
lar  party  in  no  worse  situation  than  he  would  have  been, 
if  that  which  has  caused  the  application  for  relief  bad 
never  happened. 

The  extraordinary  terms  arise  out  of  the  merits  of  the 
case,  the  relative  situation  of  the  parties,  the  probable  con- 
aequences  of  delay,  the  advantage  or  disadvantage  that 
may  result  to  either  party  from  the  state  of  the  pleadings, 
the  prejudice  &at  may  result  to  the  prevailing  party  from 
opening  the  whole  case,  and  again  putting  the  entire  merits 
afloat,  the  propriety  of  protecting  the  party  &om  being 
harassed  with  double  applications  on  cases  and  biUs  of  ex- 
ceptions,, and,  in  short,  the  necessity  of  preserving  and  sa* 
curing  good  faith,  and  the  best  chance  for  impartial  justice 
upon  the  final  disposition  of  the  case.  All  these  considera- 
tions press  upon  the  mind  of  the  court,  and  call  for  salutary 
conditions  to  accompany  the  relief  granted.  To  accom- 
plish, at  the  same  time,  the  claims  of  justice,  by  sending 
the  case  to  another  jury,  and  protect  the  rights  of  the  party 
in  possession  of  the  verdict,  the  courts  will  direct  the  re- 
quisite stipulations  to  be  inserted  in  the  rule ;  and,  for  this 
purpose,  the  court  will  look  into  the  case.(^)    Thus, 

The  verdict  will  be  allowed  to  stand,  or  the  money  di* 
rected  to  be  paid  into  court  as  security,  when  the  court  la 
satisfied  that  the  rights  of  the  party  who  has  obtained  the 


(1)  KecUe  v.  Temple,  1  Bos.  &  Piil.  158. 
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verdict  would  probably  be  prejudiced  by  dday,  if  the  ver-^ 
diet  were  set  aside.  ■  This  is  a  condition  of  frequent  oc» 
currence,  and  evidently  just.(l)    And,  it  seems,  where  a 
special  case  has  been  reserved,  a  new  trial  has  been  grant* 
od,  without  previously  setting  aside  the  forcner  verdict.(2) 
If  the  putting  of  the  whole  case  afloat  upon  the  law  and 
facts  would  produce  an  unequal  hazard  to  the  prevailing 
party,  the  court  will  limit  the  new  trial  to  a  single  point 
As  in  Thwaites  v.  Sainsbury.{3)    Assumpsit,  and  the  de- 
fence was,  that  the  plaintiff  had  taken  bills  of  exchange  on 
his  own  risk  in  full,  and  released  the  defendant  from  all  re* 
spcMisibility.    There  was  a  verdict  for  the  plaintiff;  and, 
on  motion  for  a  new  trial,  as  contrsiry  to  evidence,  the 
ooort  intimated  a  wish  to  limit  the  inquiry  to  the  single 
question,  whether  the  plaintiff  had  agreed  to  take  the  bills 
on  bis  own  risk,  expressly  releasing  the  defendant  from  any 
responsibility.    Spankie,  sergeant,  objected,  that  the  court, 
in  the  exercise  of  its  discretion,  as  to  granting  a  new  trial, 
had  seldom  or  never  restricted  a  party  in  this  way  to  a 
angle  point  of  inquiry ;  and  he  prayed  to  be  allowed  as 
usual,  to  go  to  trial  again  generally,  without  restriction. 
But  the  court  observing,  that  in  causes  where  the  defence 
was  set  out  in  pleading,  the  parties  would,  on  a  second 
trial,  be  necessarily  confined  to  the  issues  which  were  on 
the  record  at  the  first  trial ;  and  that  it  was  expedient  the 
same  course  should  be  pursued  where  a  particular  line  of 
defence  had  been  relied  on  under  the  general  issue,  imposed 
that  condition  on  the  defendant,  and  made  his  rule  fer  a 
new  trial  absolute,  on  the  following  terms : — Pa3rment  of 
costs ;  bringing  into  court  the  money  sought  to  be  reeoii^er- 
ed ;  and  limiting  the  inquiry  on  the  new  trial  to  the  single 
point,  whether  the  plaintiff  had  agreed  to  take  the  bills  on 


(1)  2  Tidd,  922.    Gra.  Prac.  516,  et  vide  8  Taatit  713. 

(2)  Lofit,  451.  (3)  7  Bingham,  437. 
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his  own  risk,  expressly  releasing  the  defendant  fiom  any 
responsibility. 

In  addition  to  the  ordinary  condition,  that  witnesses  may 
be  exammed  de  bene  esse,  the  court  may  impose  the  fur- 
ther term,  that  evidence  taken  on  the  former  trial  may  be 
read  on  the  second  trial ;  as  in  Shillitoe  v.  Claridge.{\) 
The  court  having  granted  a  rule  to  set  aside  the  verdict, 
on  payment  of  costs,  Raine  moved,  that  as  one  of  the 
witnesses  was  very  old  and  ill  at  the  time  of  the  trial,  it 
should  be  made  a  part  of  the  rule,  that  the  chief  baron's 
note  of  his  evidence  should  be  read  on  the  new  trial.  Lord 
EUenbarmigh,  Ch.  J.,  said  that  that  might  be  made  part 
of  the  rule. 

If  the  appUcant  for  a  new  trial  would  acquire  any  undue 
advantage  by  the  state  of  the  pleadings,  on  setting  aside  the 
verdict,  the  court  will  protect  the  party  who  has  the  verdict 
by  imposing  as  terms,  that  the  new  trial  is  to  take  place  on 
the  merits,  without  regard  to  the  form  of  the  action  .(2) 

Or,  if  an  amendment  should  become  necessary,  they  will 
allow  the  opposite  party  the  same  right  to  plead,  or  reply, 
or  demur,  as  he  had  before  he  put  in  his  plea  or  replication, 
as  in  WiUiams  v.  Pratt{3)  The  plaintiff  was  nonsuited, 
on  the  account  of  a  variance.  On  application  to  set  aside 
the  nonsuit,  the  court  granted  the  plaintiff  a  rule  nisi,  for 
a  new  trial,  with  leave  to  amend  the  declaration,  on  pay- 
ment of  costs.  The  rule  was  made  absolute,  the  court  say- 
ing, '^  The  plaintiff  should  be  at  liberty  to  amend  his  de- 
claration generally,  and  the  defendant  may  then  either 
plead  de  novo,  or  demur  to  the  declaration,  according  as  he 
may  be.advised."(4) 

Or,  if  the  case  stands  so  upon  the  pleadings,  that  if  the 


(1)  Chitty's  Rep.  425. 

(2)  Welsh  y.  Dusar,  3  Binn.  329.         (3)  5  Barn.  &  Aid.  896. 
(4)  Boar  v.  MiU,  4  Maale  &.  Selw.  470.    Haihead  v.  Abrahama^ 

3  TauDt.  81. 
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defendant  has  a  new  trial  he  may  nonsuit  the  plaintiff ;  and, 
on  the  other  hand,  if  the  plaintiff  is  allowed  to  anoend  his 
declaration  to  meet  his  proof,  the  defendant  will  lose  the 
benefit  of  his  offset,  the  court  may  refuse  the  motion,  as, 
upon  the  whole,  the  best  adopted  to  do  equal  justice  ,*  as  in 
Gerbier  v.  Emery y{\)  where  the  court  say,  the  new  trial 
could  only  be  for  the  purpose  of  nonsuiting  the  plaintiff; 
and  if  the  plaintiff  were  allowed  to  amend,  the  new  trial 
could  be  of  no  use  to  the  defendant,  and  therefore  dis* 
charged  the  rule. 

Or,  if  necessary  to  the  justice  of  the  case,  the  court  will 
impose,  as  a  condition,  that  the  party  consent  that  the  form 
of  action  be  changed,  as  in  Walker  v.  Long^i^)  where  the 
court  held  this  language — "  In  granting  a  new  trial,  the 
application  is  made  to  the  discretion  of  the  court ;  and  it 
is  in  the  power  of  the  court  to  lay  the  party  applying  un- 
der equitable  terms.  This  power  should  always  be  used 
to  prevent  the  plaintiff,  if  possible,  from  being  turned  round, 
which  can  only  occasion  delay  and  additional  expense.  In 
this  case,  the  court  grant  a  new  trial,  on  condition  that  the 
defendant  consent  that  the  form  of  action  be  changed  to 
an  action  of  account  render,  and  that  the  costs  of  the 
former  action  abide  the  final  event  of  the  cause.  The 
court  are  aware,  that  they  have  gone  further  than  they 
are  warranted  by  any  precedent ;  but  they  think  not  fur- 
ther than  they  are  justifiable  in  their  discretion  upon  the 
subject  of  a  new  trial." 

If  parties  claiming  in  right  of  others,  who  are  irresponai- 
ble,  apply  for  a  new  trial,  the  court  will  impose  upon  them, 
as  a  condition,  that  they  consent  to  be  bound  by  the  ver-* 
diet,  and  to  be  responsible  for  the  costs,  as  in  NobU  v. 
Adams. {2)  The  assignees  of  the  plaintiff,  a  bankrupt,  claim- 


(1)  2  Wash.  C.  C.  Rep.  413.  (2)  2  Browne's  Rep.  125. 

(3)  7  Taunt  59. 
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ed  the  benefit  of  a  recovery,  and  on  a  veidict  Sat  defendant, 
a|)i)lied  to  set  it  aside.  The  Court  observe — "  It  is  fit  to 
inqK>8e  the  tenns,  that  the  assignees  of  the  plaintiff,  who 
is  now  a  bankrupt,  shall  consent  to  be  bound  by  the  e^&A 
of  this  action,  and  to  be  responsible  for  the  cotM."  The 
assignees  of  the  plaintiff  signified  their  refiisal  to  accept 
the  permission  offered  them.  And,  Per  Curiam. — "  The 
plaintiff  is  a  bankrupt ;  he  will  be  unable  to  pay  any  costs 
himself.  The  defendant  has  obtained  a  verdict  The 
plaintiff,  or  rather  his  assignees  through  him,  apply  for  a 
new  trial.  They  profess,  that  if  the  plaintiff  gets  a  ver- 
diet  against  the  defendant,  they  will  take  the  benefit  of  it ; 
if  Neble  &ik,  they  refiise  to  be  bound  by  the  verdict  or  pay 
the  costs,  upon  the  ground  that  this  is  res  inter  alios  ada. 
Upon  that  ground,  that  it  is  res  inter  alios  acta,  we  leave 
them  to  that  right  of  action  which  remains  to  them,  and 
this  rule  must  be  discharged. 

But  it  will  be  different,  if  the  plaintiff  sue  in  his  own 
i%ht  and  be  insolvent.  They  will  not  exact  terms  of 
payment  or  security  from  him,  with  which  he  is  unable  to 
comply,  for  that  would  amount  to  a  denial  of  justice.(l) 

When  the  applicant  for  a  new  trial  has  tendered  a  l»Il 
of  exceptions,  the  court  will  compel  him  to  elect  or  reftise 
a  new  trial,  unless  he  abandon  his  writ  of  error.  So 
ruled  in  Doe  v.  Boberts,{2)  where  it  was  hdd  that  when 
a  bill  of  exceptions  has  been  tendered,  the  court  will  not 
grant  a  motion  for  a  new  trial,  unless  the  bill  of  excep- 
tions has  been  abandoned.  And  in  Coriies  v.  Cun^ 
miMgs^i^)  where  the  plaintiff  took  a  bill  of  exceptions  oa 
eertain  points  of  law ;  and  afterwards  made  a  case  embra* 


(1)  Vide  Goode  v.  Sir  W,  Lewis,  4  Price,  307.  HaU^t  v.  Cottony 
1  Caincs,  11.    Bird  v.  Pierpoint,  3  Caines,  106. 

(2)  2  Chitty's  Rep.  272,  et  vide  2  W.  Black.  929. 

(3)  5  Cowen,  415, 
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cin^  the  same  points ;  and  also  bringing  up  the  question  as 
to  the  weight  of  evidence.  It  was  moved  that  the  defend- 
ant should  elect  which  he  would  abide  by ;  and  that  if  he 
should  elect  the  one,  the  other  should  be  set  aside.  Curia — 
^<  The  defendant  cannot  pursue  the  bill  and  case  both.  He 
must  elect."(l) 

If  either  party  have  died  since  die  period,  that  by  the 
rules  of  the  court  the  prevailing  party  would  be  entitled  to 
judgment ;  or  if  there  is  a  strong  probability  from  appear- 
ances, that  the  party  making  the  motion  may  die  before 
verdict  on  the  new  trial,  the  court  will  impose,  as  a  condi- 
tion of  granting  it,  that  the  party  stipulate  against  the  con- 
sequences of  such  an  event. 

The  power  of  the  court,  and  disposition  to  exercise  it, 
when  a  proper  case  occurs,  is  to  be  inferred  from  Lopez  y. 
De  T(istet{2)  On  motion  for  a  new  trial,  the  court  had 
imposed,  as  a  condition,  the  defendant  should  secure  pay- 
ment, in  the  event  of  a  verdict  for  the  plaintiff.  After- 
wards the  plaintiff  moved  to  amend  the  rule  on  affidavit  of 
delay,  and  that  the  defendant  was  eighty-seven  years  of 
age,  and  infirm,  that  it  might  be  provided  by  the  rule,  that 
the  suit  should  not  abate  in  the  event  of  the  death  of  the 
defendant,  and  relied  on  Pleydell  v.  The  Earl  of  Dor- 
chester.(3)  DallaSj  Ch.  J. — "  That  case  turned  on  dijBTer- 
ent  circumstances,  nor  was  there  any  guarantee.  Here 
the  party  might  have  stipulated  for  the  non-abatement  of 
the  suit  at  first,  and  then  Glyn  &  Co.  would  have  consi- 
dered whether  they  would  have  entered  into  the  bond  or 
not  on  those  terms ;  but  the  application  is  now  made  out  of 
time,  and  cannot  be  granted.'' 

So,  in  Griffith  v.  WUliams,{/i)  Where  in  an  action  for 
breach  of  promise  of  marriage,  the  court  of  exchequer  said, 


( 1)  Vide  1  Johns.  Rep.  192.       (2)  8  Taunt.  712.    7  Moore,  129. 
(3)  7  Ttrai  Rep.  526.  (4)  1  Cromp.  ^  Jervis,  47. 
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COSTS, 

When  favour  asked,          ....  593 

When  verdict  had  Tnalafde^        -           .           .  593 

Will  in  some  instances  direct  attorney  to  pay,      -  599 

Not  for  misdirection,          ....  600 

Or  nonsuit,  improperly  directed,    -            -            -  600 

Or  where  jury  have  misbehaved,   -           -           -  601 

Or  in  case  of  perverse  verdict,       -           -           -  601 

And  in  case  reserved,  and  decided  on  merits,        -  602 

But  costs  allowed  when  verdict  against  evidence,  603 

See  Terms. 
COUNSEL, 

Misbehaviour  of,  will  avoid  verdict,  -  -  45 
Surreptitiously  handing  papers  to  jury,  -  45 
Tampering  with  jurors,  ...  43 
Must  provide  against  insidious  attempts,  -  6S 
Indirect  measures  by,  to  prejudice  jmy,  -  54 
Disingenuous  attempts  to  suppress  evidence,  and  mis- 
lead court  and  jury,  ....  56 
Absence  of,  relieved  against,  if  through  mistake  or 

necessity,        ....           -  162 

Not  when  result  of  neglect,  ...  166 
Surprise  of,  relieved  against,  if  by  accident  or  fraud,     168 

But  must  show  merits  and  diligence,     -           -  174 

And  injury,         -           .           .           -           .  177 

Court  may  relieve,  although  negligence,           -  178 

Will  where  an  honest  mistake,              -           -  180 

And  proof  of  diligence,  -           -  .        -           -  182 

But  not  if  want  of  skill,  -  -  -  186 
Nor  from  consequences  of  ignorance  or  inadvertence,  187 
Nor  where  they  might  have  submitted  to  nonsuit,         191 

Or  put  off"  cause,             -           -           ...  191 

Nor  when  evidence  withheld  by            -           -  192. 196 

Client  bound  by  conduct  of,       *           -           -  193 

Must  raise  objections  to  evidence  when  offered  199 

Especially  such  as  might  be  obviated,  *           -  204 
CRIMINAL  CASES, 

New  trials  on  the  merits,           ...  504. 506 

And  for  irregularity,       ....  504. 507 

In  felonies,         ^           .           .           .           .  607 

In  misdemeanors,           ^          *          •           •  515 
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Pige 
CRIMINAL  CONVERSATION, 

Sui  gener%9,  verdict  will  stand,  although  damages 

excessive,        -----  412 

Unless  outrageous,  evincing  passion  of  jury,     -  442 

DAMAGES — Excessive,  not  cause  for  new  trial. 

In  personal  torts,  -  -  .  -  410 
Not  in  crim.  con.,  -  -  -  -  412 
Nor  malicious  prosecution,  -  -  -  415 
Nor  seduction,  -----  419 
Nor  false  imprisonment,  ...  421 
Nor  assault  and  battery,  -  -  -  424 
Nor  libel  or  slander,  -  -  -  •  426 
Nw  trespass,  -----  434 
Nor  breach  of  promise,  -  -  -  -  440 
Nor  trover,  -----  441 
But  damages  outrageously  excessive  will  avoid  ver- 
dict,      -  442 

In  all  cases  of  personal  torts,     -  .  -    442. 448 

Not  for  smallness  of  damages,  -  -  -  448 

But  will  if  jury  have  shown  gross  partiality,    -  450 

And  when  there  is  a  measure  of  damages,        -  453 

DEFAMATION, 

See  Libel  and  Slander. 
EQUITY,  power  of,  to  relieve  by  directing  new  trials  at  law,    557 
And  awarding  feigned  issues  for  cause,  -  557 

And  new  trials  thereon,  ...  557 

Party  applying  to.  must  show  diligence,  -    560. 571 

Will  not  be  granted  by,  if  application  made  at  law 

and  rejected,    -  -        n  -  -  -  569 

And  the  court  at  law  had  competent  jurisdiction,         571 
Will  grant  new  trial  for  a  clear  cause  of  surprise  of 

fraud,  -  -  .  .  -  -  573 

Rules  in,  differ  from  law,  -  -  •  576 

Principal  rule  in,  to  satisfy  conscience  of  the  court,     579 
If  sufficient  to  this,  motion  wUl  be  refused  by,  although 

verdict  against  law  and  evidence,      -  -  579 

If  not,  a  new  trial  granted  by,  as  a  matter  of  course,    589 
Must  be  applied  to,  in  first  instance,  oh  feigned  issues,    594 
EVIDENCE, 

Admission  op  illegal,       ....  337 

When  mixed  up  widi  legal,   -  -  -    239.250 
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BVIDENCE, 

Received  on  the  voire  dire^  will  not  hvrt}     -  242 

Where  it  eannot  mislead,  or  has  been  waired,  243 
If  soflBcient  of  legal,  without  illegal  teetimony,  yer- 

diet  will  stand,        -           -           -           -  M6 

Or  operate  faronrably  to  the  party  objecting,  S49 

This  principle,  not  recognised  in  New-Yotl^  850 

RfiJCCTIOlf  or  ILLEGAL  TE8T1M0NT,                   -               -  252 

Verdict  will  be  set  aside  for,  -           *           •  253 

But  not  when  other  evidence  goes  to  same  &et,  256 

Nor  under  a  bad  plea,  -           -           -           -  256 

Nor  when  legal,  but  rejected  on  illegal  grounds,  257 

Nor  when  judge  has  discretion  to  receiye  or  reject,  258 

'    Unless  he  abuse  his  discretion,          -           -  260 
Presumptions  in  the  absence  of  evideace  not  to  be 

indulged,  .....  S71 
Verdict,  when  no  evidence  to  sustain  it,  -  278 
Suppressing  evidence,  a  fraud,  will  avoid  verdict,  56 
False  evidence,  effects  of,  as  to  witneeees,  -  221 
And  on  motion  for  a  new  trial,  -  -  225 
Verdict  clearly  against,  will  be  set  aaide,  >  362 
Even  in  hard  actions,  .  .  «  371 
Or  when  evidence  on  one  side,  and  case  not  fully  be- 
fore jury,  -----  374 
But  not,  if  no  new  light  to  be  let  in,  -  •  378 
Nor  although  preponderance  of,  against  verdict,  if 

no  rule  of  law  violated,      -           .           .  380 

Nor  when  doubtful,     -          -          -          -  388 

Or  contradictory,         -           -           -           -  3^8 

Nor  although  against  weight  of,  if  action  tiifling,  401 

Nor  if  judge  satisfied,            -           -           -  405 

New  trial  for  newly  discovered,         -           -  462 

Must  be  new  and  material,    .          -           .  463 

And  diligence  as  to  former  trial  shown,        ^  473 

Not  to  supply  want  of  recollection,   -           -  477 

Same  in  criminal  cases,         -           *           .  481 

Must  not  be  cumulative,        .           -          .  485 

Not  to  impeach  former  witneases,      -          -  496 
Nor  will  declarations  of  witness  be  receiYtd  te 

that  purpose,          ...          -           -  409 
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JBVIDENCB, 

Not  to  kt  in  a-hard  defence,  •  ^  .  501 

In  equity  in  feigned  ifeoee,  on  motioBfli  Terdiet 

agninet,  not  xegarded  ae  at  law,      -  -    579. 589 

Sufllcient,  if  evidence  enougii  to  latidy  the  eon- 
science  of  the  court,  .  ,  ,    599.689 
FALSE  IMPRISONMENT, 

Verdict  in,  not  set  aside  for  excessire  damages,     4S1 
Unless  oatiageous,  -  •  •  -    443. 445 

FEIGNED  ISSUES— New  trials  in 

Equity  has  power  to  direct,  •  -  557 

And  to  relieve  from  verdicts  at  law,  -    557. 559 

But  to  entitle  to  relief  in,  diligence  must  be 

shown,     -----  560 

New  trials  in,  not  granted  to  allow  enmulative 

evidence,  .  »  -  -  569 

Nor  to  discredit  witnesses,  -  -  •  563 

Nor  for  suiprise,  unless  a  strong  case,  563 

Nor  when  cause  lost  by  neglect,     -  566 

Nor  if  court  of  law  refuse,  having  Jorisdic- 

tion, 509,571 

But  will  be,  in  a  clear  case  of  surprise,      -  573 

And,  in  some  instances,  when  at  law  party  might 

have  defended,     -  -  -  -  574 

Qovemed  by  diffinent  rules,  -  -  576 

When  consci^ce  of  court  satisfied,  wiU  be  re- 
fused,      -----  gi9 
When  dissatisfied  will  be  granted^  althsugh  not 

against  law  or  evidence,  -  «-  •  589 

And  when  obtained  by  surprise,     -  •  591 

Or  verdict  out  of  the  issue,  «-  «  598 

Application  must  be  made  to  equity^  •  594 

FRAUD, 

A  question  for  the  jury,     -  -  -  «  889 

As  to  voluntary  conveyanees,       .  -  .  soo 

As  to  sales,  -----  891 

Used  by  prevailing  party,  will  avoid  vsidiet,       -  56 

As  in  suppressing  evidence,  and  misleading  eeMt  and 

jury,       -  .         -  -  -  ^  m       57, 58 

New  trial  for,  if  verdici  agaiMl  erideacij  «  371 
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FRAUD, 

Not  if  fraud  imputable  to  plaintifi^  and  defendant  haye 

a  verdict,  though  against  law,    -  -  - 

Nor  if  defence  fraudulent,  and  plaintiff  have  a  yerdict 
against  law,        ..... 

HARD  ACTIONS, 

Verdict  in,  will  be  set  aside  for  misdirection, 
If  against  law,  .... 

Unless  for  defendant,  ... 

Or  frivolous,    ...... 

And  will  if  clearly  against  evidence, 

But  not  if  evidence  doubtful, 

Not  for  excessive  damages,     ... 

Unless  outrageous,      .... 

Nor  for  reduced  damages,       ... 
Unless  juryr  evince  passion,    ... 
Nor  if  for  defendant,  ... 

Especially  if  plaintiff  act  malajidey 
Nor  if  plaintiff  has  verdict  and  defence  unjust, 
Nor  unless  some  rule  of  law  violated, 
IMPEACHMENT  OF  WITNESSES, 
New  trial  not  granted  to  allow. 
Nor  although  witness  indicted  for  peijury,    - 
Nor  it  seems  on  conviction  of. 
But  will  to  show  that  the  whole  is  a  fabrication, 
And  that  the  peijury  has  operated  as  a  suipiiae, 
JURORS, 

Summoning  and  empanneling  of, 

Q^ualifications  of,    -  -  -  -    .      - 

Personated  by  anoth^,      .... 

Through  mistake,  -  -  -         .  - 

If  no  injustice  by,  will  not  vitiate  verdict, 

Variance  in  name  of,  ground  for  new  trial. 

But  not  where  summoned  by  right  name. 

Challenged  and  set  aside,  and  sworn  as  takaman,  gmnd 

for  new  trial. 
Objections  to,   ought  to  be   before  empanneling,    if 

known,    .---.-       35.40 
Mistakes  and  omissions  of  officers  summoning  and  em- 
panneling, cored  by  statute,       -  -  .  /         32 
Unless  productive  of  injury,          ...  35 
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394.397 
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442 
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450 
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524 
525 
525 

228 
221 
224 
224 
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19 
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24 
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JURORS, 

Tampering  with,  will  vitiate  verdict,       -           -  45. 48 

Papers  shown  to,    -           -           -           -           -  45 

Labored  by  party  or  witnesses,       ...  48 

Misled  by  party,     -           -           -           -           -  56 

Approached  by  party,         ....  63 

Accepting  papers  from  party,         ...  66 

Separating  without  permission,     ...  80 

Eating  at  expense  of  party,           ...           -  95 

Acts  of,  showing  destitution  of  moral  principle,    -  99 

Drinking  spirituous  liquors,            ...  lOl 

Artifice,  to  procure  separation,       ...  102 

Affidavits  of,  to  inculpate  themselves,  rejected,    -  111 

But  not  to  explain  and  sustain  verdict,      -  116 

Perverseness  of,     -•           -           -           -           -  121 

Passion  and  partiality  of,  -           -           -           -  125 

Motives  of,  not  to  be  assailed  by  affidavits,           -  126 

Declarations  of,  after  verdict,  not  received,           -  128 
But  will,  as  to  what  happened  before,  if  unknown  to  the 

party,      ------  129 

JURY, 

Irregularity  in  empanneling  jury,      -           -           -  19. 35 

Deficiency  of  qualifications,              -           -           -  19. 21 

Misconduct  of,  will  vitiate  verdict,    -           -           -  61 

If  approached  by  a  party  or  his  agents,         -           -  63 
Or  take  out  papers  not  in  evidence,  unless  by  mistake,  or 

To  which  jurors  may  be  examined,              -           -  73 

Will  when  received  from  prevailing  party,              -  76 

Separation  of,  after  charged  with  case,  its  effects,     -  80 

Will  vitiate  verdict,  if  they  abuse  their  liberty,        -  85 

But  not  if  no  abuse  follow,    ....  85 

Acts  of,  indicating  turpitude,             ...  99 

If  they  resort  to  chance,        -           w           .           ,  IO4 
But  not  if  each  put  down  a  sum  bonajide,  and  agree  10 

divide,        -           ...           .           -           -  lOg 
Evidence  of  misconduct  of,  not  to  be  received  from  them, 

generally,   ----.-  109.111 
But  may  in  some  states,        -           -           -           -  111 
And  will  always,  for  the  purpose  of  explaining  and  cor- 
recting verdict,       •           -           -           -           -  115 
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MISDIRECTION  OF  THE  JUDGE, 

Or  withhold  proper  instructions,  and  jury  err,        273 
Or  refuse,  being  asked,  to  eharge,   -  *  27T 

Or  send  the  cause  to  the  jury,  when  he  ought  to 

have  nonsuited,    -  -  -  -  278 

But  not,  if  counsel  elect  to  be  nonsuited,   -  281 

Nor  unless  they  ask  that  the  case  go  to  the  jury,    282 
If  case  go  to  the  jury,  and  they  find  on  insufficient 

evidence,  -  -  -  -  283 

Error  of,  cured,  if  any  evidence,    -  -  284 

And,  if  subsequent  evidence,  -  -  286 

Much  more,  if  sufficient  to  warrant  verdict,  287 

Will,  if  judge  give  in  charge  to  jury  questions  of 

law,  .  -  -  -  -  288 

Or  of  fraud,  .  -  -  -  288 

But  jury  judges  of  intent,  -  -  -  289 

Or  if  charged  to  find  probable  cause,         -  285 

But  motives  open  to  jury,    -  -  -  300 

And,  if  same  result  would  follow,  new  trial  will 

be  refused,  though  misdirection,  -  301 

Especially  if  action  frivolous,         -  -  306 

Will,  if  judge  invades  province  of  jury  on  facts, 

and  misleads  them,  -  -  -  310 

And  thus  abuse  his  discretion,        -  *  311 

Or  if  he  pronounce  decisively  on  facts,       -  313 

Or  charge  inconsystent  and  repugnant,       -  315 

Not  when  he  charges  law  correctly,  although 

opinion  of  facts  too  strong,  -  -  317 

Nor  if  his  opinion  be  clearly  right  on  facts,  319 

Nor  if  opinions  merely  speculative,  -  321 

Nor  if  he  refer  the  jury  to  their  personal  know- 
ledge,      -----  383 
Nor  if  he  chatge  on  a  point  not  previously  sug- 
gested,    .....  324 
MISTAKE,  of  party  or  his  counsel. 

If  honest,  will  be  relieved  against,        -  -  180 

But  not  if  the  result  of  weakness,         -  -  181 

Will,  when  there  has  been  ordinary  care,         -  182 

Not  against  the  justice  of  the  case,        -  -  185 

Nor  if  through  want  of  professional  skill,         -  186 

Or  ignorance,  inadvertence,  or  neglect,  -  187 
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MISTAKE, 

Nor  if  cooiiBel  misttke  their  line  of  case,  -  193 

Nor  to  admit  evidence  that  might  hare  been  produced,  196 
Nor  if  counsel  neglect  to  object  to  illegal  evidence,  199 
But  this  rule  has  exceptions,      ...  204 

Objections  that  can  be  obviated  must  be  made,  206 

Of  witnesses,  will  be  relieved  against,  -  217 

But  not,  if  the  slightest  ground  of  suspicion,     -  214 

NEGLIGiENCE,  if  party  neglect  to  correct  insidious  attempts 

upon  the  jury,  knowing  of  it,  verdict  will  not 
be  set  aside,         ....  52 

Nor  if  suiprise  follow,        ...  187 

Nor  if  counsel  neglect  to  object  to  evidence  when 

offered,     .....  199 

But  there  are  exceptions,     ...  204 

Objections  that  can  be  obviated  must  be  made,     206 

Punished  by  refusing  new  trial  in  feigned  issues,  560 

NEWLY  DISCOVERED  EVIDENCE, 

Must  be  discovered  since  trial,        -  -  463 

And  material,  ....  4^ 

And  disclosed  by  the  witnesses  or  party  on  affi- 
davit,      ....  -  470 

Diligence  must  appear,  as  to  former  trial,  -  473 
Must  not  be  to  sui^ly  want  of  recollection,  477 
Rule  applies  equally  to  criminal  oases,  481 
Must  not  be  cumulative,  ...  488 
Nor  to  discredit  witnesses  sworn  on  former  uial,  496 
Nor  to  let  in  a  hard  defence,  -  -  501 
Motion  will  not  be  heard  on  affidavits  alone,  502 
Nor  will  motion  prevail  in  equity,  in  feigned  is- 
sues, if  only  cumulative,  -  *  562 
NEW  TRIAL.— Causes  of; 

Origin  of,     -           -        .  -           -           -  2 

Advantages  of,        -           -           -           -  5 

Objects  of,   -           -           -           -           -  7 

General  grounds  for,           ...  9 

For  want  of  nun  notice,          -           -•           -  11 

Ibregulautt  in  empanneung  jury,      -           -  19 

Disqualified  jurors,              ...  19 

Personating  another,           ...  20 

But  not  if  by  mistake,  and  no  injustice  doBe,  24 

Variance  in  name  of  jurors,           -           •  27 
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NEW  TRIAL, 

If  challenged,  and  afterwards  sworn,        -  33 
Bot  not  if  by  mistake,  or  omission  of  oflScers  em- 

panneling  juryr,    -           •           -           .  35 

Disqualifications  of  grand  joror,     -           -  40 

MiaOONBOCT  OP  TBE  PfiEV AILING  PARTY,  HIS  AQBNTS  OR 

COUNSEL  ON  TBI  TRIAL,                ...  45 

Papers  surreptitiously  handed  to  jury,  -  45 
Resorting  to  artifice,  fraud,  trick,  -  -  45 
If  party  labour  jury, ;  -  -  -  48 
Indirect  measures  to  prejudice  jury,  -  54 
Witnesses  prevented  attending  by  trick  or  fraud,  54 
Disingenttous  attempts  to  stifle  evidence,  or  mis- 
lead the  court,  .  .  •  .  56 
For  misconduct  op  jury,  ...  61 
Aj^nroached  by  panies,  -  -  -  63 
Receiving  papers,  not  submitted  in  evidence,  66 
But  not  if  papers  not  examined,  and  banded  by 

mistake,   -----  72 

Nor  if  immaterial  to  the  issue.        -           -  76 

If  jury  separate,  after  charged  with  the  cause,  80 

But  not  if  from  necessity,  and  no  abuse,    -  85 
Nor  if  they  separate,  after  agreeing*  on  their  ver- 

dic^ 93 

But,  if  the  jury  separate,  and  abuse  their  liberty, 

the  verdict  will  be  set  aside,        -           -  95 
If  they  partake  of  refreshments  at  expense  of  the 

prevailing  party,  -           -           -           -  96 

But  not,  if  at  their  own  expense,    -           -  97 

For  acts  of  jury  evincing  turpitude,           -  99 

Deceiving  the  court,            -           -           -  lOO 

Using  spirituous  liquors,     ...  101 

Practising  artifice  to  procure  their  separation,  103 

Resorting  to  chance  for  verdict,      -           -  104 
But  affidavits  of  jury  not  admitted  to  impeach  Y&r- 

diet, Ill 

Nor  of  others  impugning  their  motives,      -  126 
Will  for,  perverse  verdicts,             -           -  121 
For  declarations  of  jurors,  showing  partiality  be- 
fore empanneled,                        -  129 
For  void  verdict,          -          -          -          -  132 
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NEW  TRIAL, 

When  found  contrary  to  record,         -  -  132 

Entirely  out  of  issue,  "  -  135 

For  only  part  of  issue,  ...  140 

Defective  or  imperfect,  -  -  .  145 

,  In  the  altematiye,       ....  150 

Argumentative,  ....  157 

Absence  of  party  or  ms  counsbl,  -  -  162 

Not  if  occasioned  by  neglect,  -  -  166 

Wilffor  surprise  of  party  or  his  counsel,       -  168 

But  there  must  he  merits,       ...  174 

And  the  surprise  such  as  prudence  could  not  provide 

against,        -  -  -  -         '  -  174 

And  party  must  have  been  injured,     -  -  177 

And  even  where  negligence,  if  great  injustice  done,  178 
And  for  honest  mistake,  after  due  diligence,  180 

But  not  for  mere  ignorance  or  inadvertence,  187 

Or  want  of  skill,         -  -  -  -  192 

Or  difference  of  opinion  in  counsel,  as  to  manage- 
ment of  cause,        ....  103 
Nor  to  let  in  evidence  that  might  have  been  pro- 
duced,         .....  195 

Nor  if  evidence  not  objected  to  when  offeioed,  199 

But  if  evidence  entirely  deficient,  although  not  ob- 
jected to,     -  -  -  -  -  208 
Occasioned  bt  incidents  oonnbcted  wrra  the  wit- 
NEBSsa,    ---..-  209 
Non-attendance  of,      ....  209 
But  not  if  known  in  time,  sufficient  to  submit  to 

nonsuit,  or  put  off  cause,    -  .  .  211 

For  sudden  indisposition  of,  -  -  -  214 

And  mistake  and  surprise  of,  -  -    214.217 

But  party  should  appear  to  put  off  cause,  or  submit 

to  nonsuit,   -  -  •^  -  -  216 

Not  for  impeachment  of  veracity  of,  nor  even  charge 

of  perjury,  -  ...  -  221 

Nor  even  conviction  for  perjury,        -  -  224 

But  if  the  whole  a  fabrication,  -  -  225 

And  have  operated  as  a  surprise,        -  -  225 

Nor  to  let  in  a  further  impeachment  of  witnesses,    227 
Or  a  subsequent  discovery  of  turpititt,  228 
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NEW  TRIAL, 

Bat  military  ianda  are  exception,       -  -  ^1 

And  when  the  facte  are  clearly  falsified,         -  233 

For  admission  of  illegal  testimony,-      -  -  237 

Judgment  will  be  reversed  for,  -  -  239 

Not  if  testimony  admitted  only  on  voire  dire^  and 

left  to  jury,  .  -  .  .  240 

Nor  when  it  cannot  mislead,  -  -  243 

Nor  if  enough  of  legal  testimony  without  the  illegal,  246 
Or  was  farourable  to  party  seeking  to  disturb  verdict,  249 
Principle  not  altogether  recognised  in  New-York,    250 

Fob  rejection  of  legal  testimony,         -  -  2d2 

And  for  this  too,  judgment  will  be  reversed  253 

But  not  when  other  witnesses  to  same  facts  255 

Nor  under  a  bad  plea,  ....  355 

Nor  if  properly  rejected,  although  on  illegal  grounds,  257 
Nor  when  there  is  a  discretion  in  the  judge  to  re- 
ceive or  reject  testimony,    ...  258 
But  will  when  he  exercises  his  discretion  unsoundly,  260 

For  misdirection,  ....  261 

On  matters  of  law,      -  -  -  -  262 

In  all  cases  without  exception,  -  -  262 

Must  be  material  to  the  issue,  -  -  263 

Inpenal  cases,  ....  263 

In  torts,  -----  266 

In  actions  tx  oontrcLCtUj         ...  267 

If  it  be  probable  that  misdirection  has  misled  jury,  269 
Or  even  doubtful,       ....  270 

If  judge  instract  jury  to  presume  when  no  evidence,  271 
If  jury  err  for  want  of  instruction,      -  -  273 

And  if  judge  refuse  to  charge  on  questions  of  law,  277 
Or  if  he  send  the  case  to  the  jury,  when  he  ought 

to  nonsuit,  ....  278 

Bui  not  if  plaintiff  elect  to  be  nonsuited,         -  281 

Or  if  he  do  not  ask  that  it  shall  go  to  tbe  jury,  282 

But  will,  if  case  go  to  the  jury,  and  they  find  on  in- 
sufficient evidence,  ...  283 
But  not  if  any  evidence           ...  284 
And  the  error  in  refusing  to  nonsuit  will  be  cured 

by  subsequent  evidence,      ...  285 

Nor  if  endance  waimats  the  vcniiot,  287 
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NEW  TRIAL, 

Will,  if  jury  have  given  them  in  charge  questions 

of  law,         -----  288 

Or  mixed  questions  of  fraud,  «-  -  288 

But  law  now  settled,  jury  to  judge  of  the  intent,      289 
Or  if  probable  cause,  left  to  jury,       -  •»  295 

But  not  if  new  trial  ought  to  produce  the  same  result,  301 
Applicable  specially  to  frivolous  case^,  -  306 

Much  left  to  discretion  of  the  judge,  -  310 

But  if  he  abuse  his  discretion,  and  invade  the  pro- 
vince of  ihe  jury,    -  *  "  -  311 
Not  if  he  charge  law  correctly,  although  he  express 

himself  too  strong  on  facts,  -  -  317 

Nor  if  his  view  correct  upon  the  facts,  -  319 

Nor  for  mere  speculative  opinions,     -  -  320 

Nor  if  he  direct  a  verdict  agreeably  to  evidence,       321 
Nor  if  he  refer  the  jury  to  their  owi^  knowledge,       323 
Nor  if  he  instruct  the  jury  on  a  point  not  previously 
suggested,    -----  324 

Wbebb  vebdict  against  law  generally,  -  326 

Practice  in  this  country,  in  this  respect,  same  as  in 

England, 333.341 

But  not  for  a  technical  objection,  if  justice  done,       341 
Nor  against  the  conscience  of  the  case,         -  343 

Nor  in  frivolous  actions,  though  strictly  against  law,  347 
But  will,  if  important  principles  involved,  and  the 

consequences  serious,  ...  350 

Nor  in  penal  or  hard  actions,  if  verdict  for  defendant,  353 
But  will,  if  presiding  judge  express  his  dissatisfac- 
tion, -----  356 
Not,  if  plaintiff  is  entitled  to  recover  in  another  form 
of  action,     -----           357 
Will  be  granted,  if  verdict  clearly  against  evidenoe 

AND  justice  of  THE  CASE,  ...      3^1^  3^2 

Or  if  against  the  weight  of  evidence,             -  368 

Even  hard  actions  form  no  exception,            -  371 
Or  the  side  against  which  evidence  preponderates 

was  not  fully  before  jury,    -           -           -  374 

Not,  when  evidence  on  both  sides,     -           -  380 
Nor  on  technical  grounds,  though  against  evidence,  388 

Nor  doubtful  grounds,            ...  359 

79 


626  INDEX. 

NEW  TRIAL, 

Nof  against  the  equity  of  the  case,    -  -  398 

Nor  in  frivolous  cases,  ...  401 

Nor  where  presiding  judge  is  satisfied,  -  405 

Nor  where  justice  done,         ...  407 

For  BXCE88IVEMS98  OT  OAMAOBS,     ...  410 

Not  in  personal  torts,  -  -  410 

Grim,  con.,      *  ...  -  412 

Malicious  prosecution,  ...  415 

Seduction,       -  .  -  -  .  419 

False  imprisonment,   ....  421 

Assault  and  battery,    ....  424 

Libel  and  slander,       ....  426 

Trespass,        -----  434 

Breach  of  promise  of  marriage,         -  -  440 

Trover,  -----  441 

But  will  in  all  cases  where  damages  outrageous,      442 
In  assault  and  battery,  .  -  -  442 

Malicious  prosecution,  .  -  .  444 

Slander,  -----  444 

Fabe  imprisonment,   ....  445 

Actions  on  the  case  ex  delicto^  -  -  447 

Not  for  smallness  of  damages  in  personal  torts,        448 
But  will,  where  verdict  clearly  the  result  of  passion,  4fiO 
And  relief  much  more  liberally  extended  where  the 
nature  of  the  case  has  provided  a  measure  of  da- 
mages,        .  -  -  .  -  453 
For  mbwlt  disooverbd  svinBMOB,             -           -  463 
But  must  be  new  and  material,          -           -    462.473 
Diligence  must  be  shown  to  entitle  to,          -  473 
Want  of  recollection  no  excuse,        -           -  477 
Courts  exceedingly  particular  in  this  respect,  478 
Applicable  to  criminal  and  even  capital  cases,  481 
Will  not  be  granted,  if  evidence  merely  cumulative,  485 
Nor  to  discredit  witnesses  sworn  on  f<»mer  trial,       496 
Nor  if  verdict  for  defendant,  and  a  hard  defence  is 
contemplated,          -           -           -           -           501 
In  babo  actions,    -           *           .           -           -           503 
In  criminal  cases  on  the  merits,         •           -    504. 506 
In  felonies  for  irregularity,      .           -           -    504.507 
When  first  jury  discharged,   ...           508 
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NEW  TRIAL,  ^"^ 

Want  of  ventre,         -          -          •          -  512 

Want  of  a  chairge  by  the  judge          -           -  513 

Admissioii  of  illegal  testimony,         -           -  514 

When  defendant  illegally  convicted,             -  514 

Misdemeanon  on  merits  and  for  irregolarity,  515 

In  libel, 515 

Conspiracy,     -           -     •      -           -         .  -  516 
Perjury,           -----  517 
And  if  clearly  against  evidence,  and  judge  dissatis- 
fied,               519 

And  when  defendant  deprived  of  defence,     -  521 
Not  granted  in  hard  actions,  if  yerdict  for  defend- 
ant,            -----  523 
Nor  in  penal  actions,  -           -           -           -  528 
Nor  actions  in  the  nature  of,  unless  against  kw,  534 

Two  OR  MORE  MEW  TRIAU9  MAT  BE  BAO,       -  -  537 

After  trial  at  bar,        ....  538 

Or  at  nisi  print,         -  ...  .  538 

Not  generally  after  two  concuiring  verdicts,  541 

Nor  unless  some  rule  of  law  violated,  although 

against  evidence,     ....  542 
But  will,  if  injustice  done,  or  law  violated,    -           547 
And  that,  Mies  quoHes,         ...           548 
And  if  undue  means  have  been  used  to  procure  ver- 
dict,              546 

In  FEION ED  ISSDES,  -  -  -  -  557 

Power  of  equity  to  order  feigned  issues  as  well  as 

to  relieve  against  verdicts  at  law,  -  -    557. 559 

Will  be  denied  unless  diligence  has  been  used,         560 
Or  if  to  discredit  witnesses,  -  -  561 

Or  to  produce  cumulative  testimony,  -  562 

Or  if  not  a  clear  surprise,       ...  553 

Or  if  application  denied  at  law,         -  -    569. 571 

Or  party  have  been  guilty  of  neglect,  -  571 

But  will  be  granted  in  a  clear  case  of  fraud  or  sur- 
prise, -  -  -  .  .  573.576 
Or  subsequent  discovery,  -  -  .  573 
And  in  some  instances  where  there  has  been  neglect,  574 
In  cases  of  great  value,  ...  575 
Principles  on  which  granted  in  equity  different  from 
law,             -           -           ...           576 
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NEW  TRIAL,  '^ 

Great  object  to  aatisff  llie  conscience  of  the  court,  579 
And  if  this  be  done,  alciiough  rerdict  against  evi- 

dence,  and  even  strict  law,  it  Is  sufficient,  579 

Bat  if  imsatisfactory,  ^  n^w  trial  will  be  directed,  589 

•  And  if  verdict  out  of  the  issue,          -           -  593 

Application  for,  to  be  made  to  equity,             -  594 

NONSUIT,- 

When  judge  ought  to  grant,      -           -           -  278 

In  England,  cannot  be  against  will  of  plainti^  i  gg 
Not  so  in  New- York,      -           -           -           -  $ 

If  counsel  elect,  new  trial  not  granted,             -  281 
Court  will  not  set  aside,  unless  plaintifr  has  asked 

case  to  go  to  jury,       -           -           -           -  282 

The  error  of  refusing  will  be  cured  by  subsequent 

proof,  ------  285 

And  if  there  be  any  evidence,    -           -           -  287 
Costs  for  setting  aside,  if  improperly  granted,  not  ex- 
acted, ------  600 

NOTICE  OF  TRIAL.— New  trial  for  want  of; 

Where  notice  is  wanting,  or  insufficient,   -  11 

Fresh  notice  necessary  when  new  trial  ordered,  13 

When  two  actions  between  same  parties,  -  14 

Good,  if  it  do  not  tend  to  mislead,             -  15 

But  not  if  injustice  be  done,           -           -  17 
PAPERS, 

Surreptitiously  handed  to  jury,    -           -           -  45 

Will  avoid  verdict  if  received,     -           -           -  46 

But  not  if  immaterial  to  the  issue,          -           -  76 

Or  not  read,         -----  73 

Or  handed  by  mistake,     -           -           -           -  73 

Distinction  as  to  sealed  and  unsealed,    -           -  78 
PARTY, 

Absence  of,  relieved  against  if  through  mistake 

or  necessity,    -----  162 

But  not  if  chargeable  with  neglect,       -           -  166 

Surprise  of,  relieved  against  if  by  accident  or  fraud,  168 

But  must  show  merits  and  diligence,     -           -  174 

And  injury,        -----  177 

Court  may  relieve  although  negligence,            -  198 

Will  in  case  of  honest  mistake,            •          -  180 
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PARTY, 

And  wheijp  diligence  appCBXSj   -           -           -  182 

But  not  if  pleadings  unskilfully  drawn,            -  186 

Nor  in  case  of  ignoraiice,  inadvertence  and  neglect,  187 
Nor  where  plaintiff  might  have  elected  tB  be  nonsuited,  191 

Client  bound  by  conduct  of  his  counsel,           -^  193 

Nor  if  counsel  neglect  to  introduce  his  evidence,  196 

Must  object  to  evidence  wlien  offered,   -           -  197 

At  least  when  the  objections  might  ^be  obviated,  204 

PENAL  ACTIONS, 

Verdicts  in  will  be  set  aside  for  misdirectioo,    -  262 

If  against  law,    -           -           -           -           -  334 

Unless  for  defendant,     •          -           -          -  •  353 

Or  frivolous,       -----  347 

Will  if  clearly  against  evidence,           -           -  371 
Not  if  evidence  doubtful,           •           -           -    394. 396 

Nor  unless  some  rule  of  law  violated,   -           -  528 

So  of  actions  in  their  nature  penal,       -           -  531 
Will,  if  conviction  against  law  and  direction  of 

the  judge,      -----  534 

PERSONAL  TORTS, 

In  a  peculiar  manner  within  the  province 

of  the  jury,  -  -  410.452 

PREVAILING  PARTY, 

Fraud  and  trick  by,  will  vitiate  verdict,  -           -  45 

Tampering  with  jurors,             -           -           -  45 

Preventing  witnesses  from  attending,      -           -  55 

Approaching  and  labouring  jurors,          -           -  63 

Suppressing  evidence,      -           -           -           -  66 

Surreptitiously  handing  papers  to  jury,    -           -  .  66 

PROBABLE  CAUSE, 

A  question  of  law,  when  truth  of  facts  ascertained,  295 

But  motive  of  party  open  to  the  jury,    -           -  300 

aUO  WARRANTO, 

New  trial  in,  if  verdict  against  evidence,          -  372 

Though  once  doubted  now  settled,        •           -  533 

SEDUCTION, 

Verdict  in,  not  set  aside  for  excessive  damages,  419 

But  will,  if  outrageous,           ...  442 

SLANDER, 

If  verdict  for  defendant,  will  not  be  set  aside,      -  353 

But  will,  if  against  law,              ...  354 
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SLANDER, 

Although  rarely,  and  under  special  circamstanees,         355 
And  if  clearly  against  cFidence,  -  -  373 

Not,  if  only  a  preponderance  against  verdict,        -  385 

Or  evidence  doubtful,        ....  394 

Not  for  excessive  damages,         ...  435 

Unless  outrageous,  ....    442.  445 

Nor  on  account  of  smallness  of  damages,  -  449 

Unless  jury  evince  passion,         -  -  -  450 

SURPRISE, 

Counsel,  or  party  taken  by,        -  -  -  168 

Will  be  relieved  from,  -  -  -  168 

But  there  must  be  diligence,  and  the  surprise  by  ac- 
cident, ....  -    169. 174 
No  relief  from,  if  occasioned  by  weakness  or  want  of     -? 

skill, 170 

To  entitle  to  relief,  there  must  be  merits,  -  174 

And  surprise  must  have  been  such  as  prudence  could 

not  provide  against,  ...  176 

But  although  occasioned  by  negligence,  will  be  re- 
lieved against,  ...  -  179 
Plaintiff  surprised,  ought  to  submit  to  nonsuit,              191 
Will  not  be  relieved  to  admit  evidence  that  might 

have  been  had,  -  -  «-  -  195 

Nor  if  counsel  neglect  to  object  to  evidence,     -  199 

But  this  rule  has  exceptions,      ...  204 

Objections  that  can  be  obviated,  must  be  made,  206 

OccAioned  by  mistake  of  witnesses,      -  -  214 

Or  by  indisposition  of,    -  -  *  •  214 

Party  relieved  from  effects  of  surprise  of  testimony  of 

his  own  witness,         ....  335 

Or  by  unexpected  testimony,  -  -  231 

Or  by  peijury  and  conspiracy  of  witness,         -  225 

TERMS  OF  SETTING  ASIDE  VERDICTS, 

Payment  OF  COSTS  FOB  iRR£GULAiuTT,    -  -  597 

Or  a  favor  asked,     -  -  -  -  698 

Or  verdict  obtained  malafde^       -  -  098 

Or  on  a  new  point,  ...  599 

Without  costs,  or  costs  to  abide  event,        -  600 

When  plaintiff  improperly  nonsuited  -  600 

Or  jury  err,  through  misdirection  of  the  judge,      600 
Or  misbehaviour  of  jury,     ...  601 
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TERMS  OF  SETTING  ASIDE  VERDICTS,  ^^ 

Or  a  perrene  Terdict,          -           -           *  601 
Or  where  case  reserved,  and  judgment  on  the 

meritSj  -  -  -  -  -  •  602 
But  must  pay  costs,  when  rerdict  against  evi- 
dence, -  -  ...  603 
On  the  merits,  codbts  may  impose  oths«  tbbms,  604 
May  limit  new  trial  to  one  point,  -  605 
May  direct  evidence  of  former  witness  to  be  read,  606 
May  amend  pleadings,  .  -  •  606 
Or  change  form  of  action,  if  necessary,  -  607 
When  writ  of  error  and  motion,  wiU  compel  party 

to  elect,                 ....  608 
Will  direct  parties  to  be  bound  by  verdict,  and 

secure  the  costs,              ...  607 

Or  to  stipulate  against  death  of  patty,        -  609 
TRESPASS— Verdict  in. 

Will  not  be  set  aside  for  excessive  damages,     -  434 

Unless  outrageous,         ....  442 

But  will  not  for  smallness  of  damages,               -  448 

Unless  jury  evince  passion,        ...  450 
TRIAL, 

Different  kinds  of,          -           -           -           -  1 

By  jury,  division  of,       -           -           ••           -  1 

Notice  of,         -             ....  n 

Want  of  will  avoid  verdict,         -           -           -  11 

Empannelling  jury  for,    -           -           -           -  19 

Conduct  of  parties  at  the,           -           -           -  45 

And  of  jury,         .....  61 

Void  verdict  in,    -           -           -           -           -  132 

Incidents  of,  absence,  surprise,  mistake,            -  161 

Witnesses  at,     -           -           -           -           *  309 

Conduct  of  judge  on,  admitting  evidence,        -  236 

Rejecting  evidence^       ....  353 

Misdirection  of  jury  on,            ...  267 

Verdict  thereupon,  against  law,             -           •  326 

Against  evidence,           ....  361 

Damages  found  on,        -           -           -           -  409 

Opening  of,  on  newly  discovered  evidence,       -  462 

Hard  actions,  effect  of  trial  in,              -           -  503 

IJpo  or  more  trials,       ...          -  537 
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OtL  feigmed  issueft,         .       -  .          -          -  557 

Costs  of,             -           -           -           ...  597 

TRIOK, 

Will  Titiate  yerdict,          ...           -  55 

And  disingenaous  attempts  to  suppresa  eyidence,  56 
Or  mislead  court  a&d  jury,            -           -             56,  57,  58 
TROVER, 

Verdict  in,  not  set  aside  for  excessire  damages,  441 

Unless  outrageous,         ....  442 
TWO  TRIALS  OR  MORE, 

May  be  had  after  first  trial  at  bar,  -  538 
As  well  as  at  nisi  prius,  ...  539 
Not  generally  after  two  concurring  verdicts,  al- 
though against  eyidence,  -  -  541 
But  will,  if  against  law,  -  -  -  547 
And  toti€8  quoties,  ...  543 
And  if  undue  means  used  to  procure  a  yerdict,  556 
USURY, 

Verdict  in,  although  against  weight  of  eyidence,  will  not 

be  disturbed,       .....  395 
VERDICT, 

Set  aside  for  artifice,  or  trick  of  party,          -           -  45 
Tampering  with  jury,    -           -           -             45, 48, 5S 

Papers  surreptitiously  handed  to  the  jury,         -  45 

But  not  if  immaterial  to  the  issue,        -           -  48 

t^or  if  the  other  party  neglect  to  haye  it  conrected,  52 

Will,  for  indirect  measures  used  to  prejudice  jury,  54 

Artifice  to  preyent  attendance  of  witnesses,      -  54 

Disingenuous  attempts  to  stifle  or  suppress  eyidence,  56 

If  jurors  receiye  papers  from  party  not  in  eyidence,  66 

But  not  if  taken  out  by  mistake,            -           -  71 

Or  not  read  by  jury,       -           .           -           -  73 

Or  not  furnished  by  prevailing  party,     -           -  76 

Or  not  material  to  the  issue,      ...  75 

If  jury  separated,           ....  39 
But  not  unless  abuse  follows,     -           -           -       85, 95 

As  by  refreshments  at  the  party's  expense,       -  97 
Verdict  not  to  be  impeached  for  that  reason,  but  juror 

punished,        -  -  -  -  -       85^96 

Will  for  acts  of  jurors  eyincing  turpitude,         -  99 
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VERDICT, 

As  deceiving  the  court,  -           -           -           -  100. 102 

Indulging  in  spirituous  liquors,  -           -           -  101 

Resorting  to  detennination  of  chance,  *           -  104 

Perverse,  will  be  set  aside,         ...  121. 125 

Not  by  affidavits  of  jurors,          ...  |26 

Nor  by  subsequent  declaration^of,        -  .         -  .        128 

Void,  if  contrary  to  record,        -          .•           •  132 

Or  out  of  the  record,      -           -           -           -  136 

Or  part  of  issue  only  found,       -           -          .•  140 

Or  defective  or  imperfect,          -           *           .  145 

Or  in  the  alternative,     -           -           -           -  150 

Or  argumentative,          .           -           -           •  167 

Will  be  set  aside  for  absence  of  party,  -           -  162 

Not  if  occasioned  by  neglect,     ...  166 

And  for  surprise,            -           -           -           -  168 

But  there  must  be  merits  and  diligence,            -  174 

And  even  where  negligence,  if  injustice  done,  178 

And  for  honest  mistake,  after  due  diligence,     -  180 

But  not  for  mere  ignorance  or  inadvertence,     -  187 

Or  want  of  skill,  -  -  -  -  192 
Nor  to  let  in  evidence  that  might  have  been  produced,  196 
Will  if  evidence  deficient,  although  not  objected  to,    208 

For  non-attendance  of  witnesses,          -           -  209 

And  sudden  indisposition  of,      -           ^           -  214 

And  mistake  and  surprise  of,      -           -           -  214. 217 

Not  to  impeach  witnesses,         ...  227 

But  will,  if  facts  are  clearly  falsified,    -           -  233 

For  admission  of  illegal  testimony,       -           -  237 

Not  if  testimony  admitted  on  voire  dire^          -  240 

Nor  when  it  cannot  mislead,      ...  243 

Nor  if  enough  of  legal  testimony,         -           -  246 

But  not  in  New-York,    ....  260 

For  rejection  of  lej;al  testimony,           -           -  262 

Not  when  other  witnesses  to  same  fact,            •  266 

Nor  under  bad  plea,  ....  2|6 
Nor  if  properly  r^ected,  although  on  illegal  grounds,  267 
Nor  when  there  is  a  discretion  in  the  judge  to  receive 

or  reject,         ...---  258 

For  visdirbction,     -           .           -           .           .  261 

In  all  cases,  without  exception,             '           -  262 

80 
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VERWCT, 

In  penai  eases,    -           .          .          .           .  263 

In  tOTt^ 266 

In  actions  ex  contractu,             ...  267 

If  it  be  probable  it  has  misled  jury,        -  269 

Or  even  doubtful,           -           -           .           .  270 
If  jndge  instruct  jiury  to  presume,  when  no  evidence,    271 

If  jury  err  for  want  of  instruction,        -           -  273. 277 
Or  judge  send  case  to  jury  when  he  ought  to  nonsuit,     278 

And  they  find  on  insufficient  evidence,              -  283 

But  not  if  any  evidence,             ...  284 

And  error  cured  by  subsequent  evidence,           -  285 

If  jury  have  given  in  charge  questions  of  law,  288 

Or  mixed  questions  of  law  and  fact,      -           -  288 

If  probable  cause,  left  to  jury,    .           -           -  295 

Not  if  new  trial  would  produce  the  same  result,  301 

Much  left  to  discretion  of  the  judge,     -           -  310 

Must  not  invade  province  of  jury,         -           -  311 
Nor  if  he  charge  law  correctly,  although  too  strong  on 

facts,    ---..-  317 

Nor  if  his  view  correct  upon  the  facts,              -  319 

Nor  for  mere  speculative  opinions,         -           -  320 

When  against  law,             ...           -  336 

Practice  here  same  as  in  England,        -           -  333. 341 

Not  for  technical  objections,      ...  341. 388 

Nor  against  conscience,              ....  343 

Nor  in  frivolous  actions,             ...  347 
Unless  important  principles^  and  consequences  serioos,  350 

Nor  in  hard  actions,  if  verdict  for  defendant,    -  353 

Unless  presiding  judge  express  dissatisfaction,  356 
Not  if  plaintiff  entitled  to  recover  in  another  form  of 

action,             -----  357 

Will  if  clearly  against  evidence,             -           -  361, 362 

Or  weight  of  evidence,               ...  3^8 

Or  the  case  not  fully  before  jury,           -           -  374 

Not  when  evidence  on  both  sides,          -           -  380 
Nor  on  technical  grounds,  though  against  evidence,      388 

Nor  doubtful  grounds,     -           -           -           -  389 

Nor  against  the  equity  of  the  case,        -           -  396 

Nor  in  frivolous  cases,    .           .           .           *.  40I 

Nor  where  presiding  judge  is  satisfied,              -  405 
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VERDICT, 

Not  for  excbssiybness  of  dabcaqes,            -          •  410 

In  personal  torts,            ...          *  410 

Grim,  con.,         .....  412 

Malicious  prosecution,    -           -           -           -  415 

Seduction,          -           -           .           -           .  419 

False  imprisonment,  assault  and  battery,          -  421. 424 

Libel  and  slander,          -           -         ~  -           -  426 

Trespass,            .....  434 

Breach  of.  promise  of  marriage,             -           -  440 

But  will  where  damages  outrageou%     -           -  442 

In  assault  and  battery,  and  false  imprisonment,  442. 445 

Malicious  prosecution,    .           -           .           .  444 

Slander, 444 

Actions  on  the  case  ex  delictOj  ...  447 

Not  for  smallness  of  damages,   -           -           .  443 

Unless  verdict  clearly  the  result  of  passion,      -  450 
Will  where  the  case  has  provided  measure  of  damages,  453 

And  on  newly  discovered  evidence,  if  material,  462.473 

Diligence  must  be  shown,         -           -   -       -  473 

Applicable  to  criminal  cases,     -           .           .  48I 

Not  if  evidence  cumulative,       ...  4^ 

Nor  to  discredit  witnesses,         ...  495 

Will  in  criminal  cases,  felonies,            -           -  504. 506 

When  first  jury  discharged,       ...  593 

Want  of  venire,            ....  512 

Want  of  a  charge  by  the  judge,            -           •  Sl3 

Admission  of  illegal  testimony,             -           •  514 

When  defendant  illegally  convicted,     •           -  514 

Misdemeanors,    -           -           .           -           -  516—517 

If  clearly  against  evidence,        ...  529 

Or  defendant  deprived  of  defence,         •           -  521 

Not  if  verdict  for  defendant,      ...  523 — 531 

After  trials  at  bar  as  well  as  at  nisi  priiu,       -  538 

Not  generally  after  two  verdicts,           -           •  541 

Unless  some  rule  of  law  violated,         -           -  542 

But  will,  if  law  violated,           ...  547 

And  that  toties  qiiotiea,             -           .       .    ,  543 
.  And  if  undue  means  have  been  used  to  procure  ver- 

•               diet,     -.---.  555 

See  New  Trial. 
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WITNESSES,  new  trial, 

For  trick  reaorted  to,  to  prevent  attendance  of,  54 

Whether  by  party,  or  others   -         ,  -            -  56r 

Non-attendance  of,  when  excused,     -            -  209 

And  for  tadden  Indisposition,  and  miitake  of^  817 

And  for  surprisa  by  evidence  of,         -            *  219 

But  not  because  of  impeachment  of,  -            *  221 

Nor  beoiuse  witness  indicted  for  perjury,       •  ^23 

Nor  it  seems  although  convicted  of,                -  SM 

Will,  if  the  whole  be  a  facrication  of,             -  224 

And  party  be  surprised  by  testimony  of,          *  225 

But  not  to  allow  opportunity  to  impeach,       -  228 

Exception,  as  to  military  lands  in  New-Yoric,  230 
Not  when  witness  gave  testimony  to  surprise  party 

calling  him,             -           -           -            -  231 

Will,  when  facts  are  falsified,            -            -  233 

And  when  proof  of  infamy  of,             -            -  234 
Nor  will  opportunity  be  allowed  them  to  refresh 

their  recollection,     -           -           -           -  477 

New  trial  not  granted  to  discredit,      -            -  496 

Nor  may  they  impeach  themselves,    -           *  499 
New  trial  in  feigned  issues  not  granted  to  discredit 

them,           -           ...           -  563 
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